. 


(4) 


he was removed from the Office, even though he had received Fees according to the cuſtomary 


Docket. | 
7thly, Becauſe this Docket is calculated at the preſent imaginary Value of Money here, and that the 


Secretary will be obliged to receive his Fees at that Value or not at all, contrary to an Act of Par- 

liament, and to the late Queen's Proclamation, ; 

GEORGE THOMAS, 

Diſſentient | | 

For the ſeveral Reaſons foregoing, given by the honourable George Thomas, Eſq; as well as for ſe- 

veral other Reaſons given by the ſaid Thomas, which were entered on the Council Books on the fifth 
Day of June 1734. 

GEORGE Lucas. 


A true Copy, 
PaTrick WiLson, D. Secretary, 
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oth, and 11th 
Years of the Reign of 5 late King William ; 


TOGETHER WITH 
Sow! Pleadings to moſt of the ſaid CA 5 5 H. 


None of tyem ever Pꝛuited bekoze. 
"Collected by the ſame Hand as the former PART S. 


Daram ex me diſce Iaborem, 
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45 in wmer Ages, * 
Bracton calls, The 1015 nuts of the Juſt, are ſo 
beneficial to the Publitk, that it hath been the Care 6 ſeveral 

Kings to tranſmit them to Poſterity; and for that = 
3. and ſeveral of his Sucreſſars, did, in their reſpeFive. Reigns, 


— di Men to Report the judicial Deci 7 za 1 75 

Corts . thoſe Judagmems which were mel 

eft abliſhed by Time and Uſage, and that Nee C4 2 mie 2255 411. 
ain Determinations. | edoatfoce 3 


few and certain | 

The Reporters s thas appointed bh the State, had; 4 OE and FO 95 
lary 723 Government, 46 4 juſt Reward for their Labour, which 
have been long fince publiſhed in ſeveral Volumes, called the Year-Books, 
containing the Arguments of Counſel at the Bar, and the Re ſolutions of 
Fadges on the Bench, in a continued Courſe of Time * I Hom 3. 10 
12 Hen. 8. for almoſt two hundred Tears, | 2 


After the firſt twelve Tears F Hen. 8. this Mahi was 2 W 
It is true, there are ſome Caſes from that Time to 27 Hen. 8. 11 ate. 
bound up with the Vear · Books; but. Mr. Fleetwood tells ws, They 
ate collected with ſo little Judgment, that he did not think 0 2 
worthy to be placed in the Tables which he made of thoſe Books; 
and therefore compoſed a Table of * by its ſelf. 


i ery remarkable, that there. are no Memuriale extant whi 1 
Reporters were, not ſo much as the initial Letters of their Names, of of 
what Houſes they were; but it is probable | 


their Number, that each of 
them were choſen from the reſpetiive Inns. 


Court, and it is certain 3 
were very induſtrious Men; we have my_ Lord Coke Word for it, who 


Sb _ Diligence, and Tara. tells 1, That if it had Thad 
= es n 


1 HE 1 of Caſes 


W T_T RING 


| 
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The PRE FA C E. 


1599. Plowden, 


1601, Dycr. 


1601. Keilway. 


5 


1601. 1 Rep. 


been for their Writings, the Judgments of ſo many Sages of the 
Law, had, with their Bodies, been worn away with the Worm of 
Oblivion. And though this umi be the Fate of their Books, yet the ſame 


great Fudge hath recommended them to our Reading, aſſuring us, That 


4 7 


out of the old Fields, the gew Corn muſt ſpring, 


as? 


The next, in Order of Tin, was Mr. Plowdei, a Middle Temp 8 8 


an, bo colletxed two Volumes of Cafes from 2 Edw. 6. to 22 Eliz 


for his private Uſe; but having lent his Manu fro to ſome Lawyers, 


whoſe Clerks were ſo diligent, in theſe Days, as to fit up whole Nights to 
tranſcribe it, deſigning it for the Preſs, he therefore reſolved to publiſh it 
himſelf, and hath 1 #5, That all the Pleadings are on ſpecial 
Verdicts, or Demurrers; that he had the Copies of the Records, 
od for i 
About two Tears aftermards, the Nephews and Executors of Sir James 
Dyer, another 57 of the Middle-Temple, publiſhed his Reports, 
being affailed (as the 
Put poſe; and theſe were the only Reports which were Publiſhed in eighty 
Tears after the Year-Books : But we have been told, that this Defect 
hath been amply recompenſed by the Grandeur and Authority of this 
fingle 7 A and yet his Book is compos'd of very ſhort Notes, which 
my Lord C © (iy: W lefs Painful, but not leſs Profitable, than 
orks. 2 | 


for Surety of Law, his Books paſſed all- former 


y + 
* 
| 1 


the Preſs which he thought fit to publiſh, and told his Reader, That there 


In the ſame Tear, the Lord Chief Juſtice Coke publiſhed the firſt 
Volume of his Reports, and having for tmenty Tears before, obſerved 
the true Reaſons of ſuch Marters in Law, wherein he was of Coun- 
ſel, and which were adjudged upon great and marure Deliberation ; 


he afterwards conſented to the Printing ten Volumes more, which were 
nincteen Tears in publiſhing ; and it is remarkable, that in all that Time 
there was no other Repott printed; as if it became all the reſt of the 


I Lawyers 


ad" flugied LN afes before they were argued ; and we have hu 
a 


I call it) by Men of good Countenance for that 
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The PREFACE. 
Lawyers to be filent whilſt their Oracle was ſpeaking. But notwithſtand- 1 
ing the Character of this great Judge, his Words were cenſured even in 
his Life-time ; for being removed from the Seat of Chief Juſtice of Eng- 
land, i» Michaelmas- Term, Anno 14 Jac. a Commiſſion was granted 
to Sir Henry Mountague, his immediate Succeſſor in that Place, and to 
others, to review and reform his Reports; ſome Part whereof, he 


tells us himſclf, were writ in the Tempeſt of Buſineſs, and there- 
fore he could not poliſh them as he deſired. | 


It is likewiſe to be obſerved, T hat there was not any Report publiſhed 
in the Space of twenty-two Tears after my Lord Coke's laſt Volume came 
forth; though, he tells us, there was a flouriſhing Spring of Learn- 
ing at that Time, and encouraged the Lawyers of that Age to fol- 
low his Example, to Regiſter in Books the Sayings and Doings 
which were in their Time worthy of Note and Obſervation : But 


none would undertake it, unleſs it was Sir Henry Hobart, his immedi- 


ate Succeſſor in the Common Pleas, who collected 4 Velume of Caſes 
adjudged in that Court, but did not think fit to publiſh them in his Life- 
time. However, it was ſet forth fixteen Tears after his Death by an 
*ungkilful Hand; but as my Lord Chancellor Finch obſerved, it was Beau- 
tiful even in Confuſion: And I may very well affirm, that after it was 
corrected by his Pen, it infinitely excels moſt other Books of that Kind, 
both in Purity of Language, and Sounaneſs of Reaſon. 


Soon after the Martyrdom of King Charles the Firſt, there came 
_ a flying Squadron of thin Reports, of which Mr. March led the March, 1648. 
Van, moſt of 7 5a very good; but the beſt of that Number are the 
Caſes which were adjudged in that Reign, collected by Fuſtice Croke, Fru +1651. 
and publiſhed by his Son- in Lam, Sir Harbottle Grimſtone, during the 
Uſurpation'; in which Time, and within the Space of twelve Tears, there 
were twenty-one Reports publiſhed in the Names of Judges, Serjeants at Souldl. 1653, 
Law, Prothanotaries, and other Lawyers of leſs Characters; as may be poph. ; 
1656, 


Godbolt. 16525 


Harr, 


Lane, | 
Herley, Fi Ti 
1 Bullt. 


2 Cro. 
2 I 


Learning, they either out of a bearty Zeal to the Common Good were wil. Rede 


Hands of Men of publick Spirits, and who were more communicative of » Leon. 
$1659, 
a | ling 1 


* 


The PREFACE. 
ling, or by Importwaitics were prevailed on, to tranſmit them to the Preſs : 
And I remember a particular Rea ſon was given, for Printing Fuſtice Hut- 
ton's Reports, which was, That he being Cotemporary . with my 
Lord Hobart, both thoſe Judges might, like Cicero and Roſcius, 


make one incomparable Man; which (by the Way) was no very good 
Compliment to either. 


Tt is true, the Fertility of the Preſs was, even at that Time, accounted 
a Fault; but it was in a reforming Age, which made the Lawyers conſult 
the Scriptures, that they might, with Authority, reje@ all thoſe ſpurious 
Births without living Fathers; which is the beſt Character Mr. Style 
gave them, and who 2 as little Reaſon as any Man to expreſs himſelf in 
that Manner. But he is the Perſon who tells us, Theſe Reports (poke ſo 
plain, in the Language of Aſbdod, that a wiſe: Man could never 
believe they ſprang from /ſraclitiſh Parents. LS 


Yelver. Soon after the Reſtoration of Car. 2. 4 Check was given to the Preſs by 


9917 bra 4 Statute, prohibiting all Law-Books to be printed, without the 


1662. Latch. Licence of the Lord Chancellor or Keeper, the Chief Juſtices of 


1663. Moore. wil. | 
1654. 1 And. each Court, the Chief Baron, or one or more of them, or of one 


1065. 2.30% by their Appointment: Which Ack, after ſeveral Continuances, expired 
in King William's Reign. 


Jones. But in Conformity to this Law, moſt of the Reports which were print- 
7g . Len. ed, whilſt it was in Being, were licenſed by the Chancellor aud Judges, 
127 5 Roll only the firſt Part of the Lord Anderſon's Reports, and the 1ſt Mod. 
1678. Palmer. had not that Advantage; for an Advantage it muſt neceſſarily be in many 
grin 1 Sid. Reſpeits, for any Book to come forth with ſo great a Solemnity. Notwith- 
1633.2 Cl in Rey ſtanding, Serjeant Maynard, in his Argument of the ſpecial Verdict be- 

tween Hitchins and Baſſet, in B. R. 1684. citing a Caſe taken by himſelf 
fifty Tears before, told the Court, It was of as good Authority as any 
which had been printed ſince; which takes in every Report of my 
Lord Coke's. 8 WY 114k 


2 Sid. 1634. In the Reign of Jac. 2. there were ſeven Reports publiſhed, | ſome of 
A 16%. them Inferior to none before: But J cannot help taking Notice, That 


Aleyn, 1638. (ome other Reports, at that Time," were licenſed in a very unuſual 


Manner a Tear after the Books were printed, with the bare Allow- 


ance only of the Impreſſion, without certifying to the World (as is uſual 
in ſuch Caſes) the great Judgment, Learning, and Wiſdom of the 
Author. DION 


2 = 8 After 
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. After the Revolution, and during the Reigns of King William, and Harares, 169 


her late Majeſty,” there have been thirteen Reports publiſhed, moſt of Nes, 1595- 


which (to expreſs my ſelf in my * Lord Cokes Words )) fer open the » p,«y;: 1 
Windows of the Law to let in the gladſome Light, whereby the ep, 
Reaſon thereof may be clearly diſcerned. And though ſome of nn Css 
them, as Juſtice Shelley merrily ſaid, might be compared to Banbury ; Nod. 1395 
Cheeſes, whoſe Superfluities being pared away, there would not be > 157 
enough left to bait what my Lord Hale called the Mouſe- Trap of » Lutw. 1704. 
the Law : 7et to ſpeak ſtill in the Language of a Judge, | think the . 
meaneſt of them may, f like the lictle Birds, add ſomething to + Pr:face ro 


the building the Eagle's Neſt. 5 = 


And thus I have given an Hiſtorical Account of our Reports, which 
a Country Lawyer (who was afterwards advanced to the Seat of Juſtice) 
told the Bar, were too Voluminous : For when he was a Student, 
he could carry a compleat Library of Books in a Wheelbarrow ; 
but that they were ſo wonderfully encreaſed in a few Years, that 


they could not then be drawn in a VVaggon. 


What would he have Jo if he had look'd into the Codes, the Pan- 
dects, the Inſtitutes, the Novels, and a vaſt Number more of Gloſſes 


and Explanations of the Civil Law, not only by the old Commentators, 


but by Budzus, Duaten, Tiraquill, man, and many more of 
the laſt Century? And if this grave Lawyer accounted eighty Volumes of 
the Common Law Reports to have been too great a Number, though they 
have been almoſt four hundred Tears in publiſhing, certainly he would have 
been amazed at the Theodoſian and Juſtinian Codes, the Capitula- 
ries, the Decrees and Decretals, the Orders and Conſtitutions of 
Biſhops, the Curſus Canonicus, the Clementines, Concordates, and 
an infinite Number of Volumes of the Canon Law, too tedious to be re- 
peated. 


TH. only add, let the Volumes of Law-Books be what they will, the 
Sufficiency of every Author muſt appear from his Works, and not from his 
Picture before the Title- Page, or from any other artificial Embelliſhment 
there, which was never attempted by the Publiſher of theſe Reports, who 
was induced to commit them to the Printer, being aſſured long fince, by a 
moſt learned Judge, that this Way of Reporting is the moſt perſpicucus 
Courſe of teaching the Law. 
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The PREFACE. 
It is a Satisfattion to him wha is in Obſcurity, to ſee ſome; of his La- 
bours accepted by the Publick, who would likewiſe be wery well pleaſed to ſee 


thoſe who cenſure them, attempt ſomething of this Nature themſelves ; and 


therefore will conclude this Preface to his laſt Report, as my Lord Coke 
did that of his firſt : 


Cum tua non edas, his utere, & annue, Lector, 
Carpere vel noli noſtra, vel ede tua. 


Note, The fourth Part is Intitled 
the Laſt, by Miſtake. W, N. 
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Cale. ; 
Uantum meruit pro opera & ſervitio, 
| and an Inſimul computaſſet for 
ages | Page 133 


Debt. 


The Statute of Gaming pleaded 1 


Debt upon a Bond againſt an Heir upon 
the Bond of his Anceſtor 119 
On the Statute for not appearing, and 
giving Evidence ar the Aſſizes, 


352 
er, 
Ejedment. 
Nur inde | 260 
Habeas Cowus. - 
Retorn thereof 151 
_ 


Yandamus. 

To reſtore a Man to be Burgeſs of a 
Corporation  , Page 254 
Prohibition, | 


To the Commiſſioners of Appeal 
the Dury of Exciſe mY 269 


Keplevin and Avowyy, 


The Defendant juſtifies the takin 
| becauſe the Plaintiff did refale — 
Office of Conſtable, being choſen at 


a Court - Leet | > 11.75 BAK 
Treſpaſs, 

Narr inde | Iog, 248 
Crober. 

Nur indde | 8 3 56 


DE 


DE 


Term. Sancti Mich. 
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rope per St. Leiger. 


On, a Vrit i Error on a Fudgment in B. C. the Record 
55 ere, ut na | 


OH A NNES St. Lathes oper, ber alias dict ge. 
ſum. fuit ad reſpond. Rogero Pope Arm. de placito 
quod treddat ei centum & ſeptem libras & decem ſo- 
lidos quos ei debet & injuſte detinet, &c. Et unde 
idem Rogerus per A. B. Attorn. ſuum dicit quod 


5 bh 
FS, 244, 


Latw; . 
487. 


erer J J. St. Leiger & R. Pope 8 die Julii An. Dom. 169 1. Wd Chant vor 


Patoch. Sancti Martini in Campis in Com, Mid. Latrunculis luſer. 22 2 169 
Guineas 


un Mager 
3 le 
unam aleam, quatuor ſuper alteram aleam ¶ Angſice them two Lao 7 wy 


Fours.] . Cumque-ſuper inde ptæd. R. adrunc & ibidem rerigir & © 


ad ludum Anglice vocat. Back-Hammon Cum; ad ludum'illum 
præd. Rogerus 'adrunc & ibidem uno jactu jecit quatuor ſuper 


paulatim movit duos lattunculorum ſuoruim illorum C Anglice tuo 
of his Table⸗Men)] ſed non amovit illos a Statione ſua [Anglice 


off from the Point they ſtood on ] cymque ſuper inde adtunc & 4 by Cale 
te 


ibidem pignore- certat fuit | Ang ne a Wager was laid] inter 
præd. J. St. Leiget & ptæfar. R. modo ſequen': (videlicet) quad 
præd. R. ſolverer ptæſat. Joh. St. Leiget centum & quinquaginta 
nummos aureos*[Anglice vocat Ouitteas) ſi priefar. R. tenebatur 
jure luſus illius amotete [ Anglice to play] dues Eatrunculos illos 
quos ira movit; quodg; 03 J. St. Leiget ſolveret ptæſfat. Rogero 
centum nummos aureos ſi præd. R. non Febaaddecd jure luſus illius 
amovere | Anglice to play] 2 Latrunculos illos quos ita movit; 
1 W gs ba St. LY & R. adtunc * ibidem pro deter minatione pig- 

B norationis 


e. int n 
Back. e. 


mon de que 
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| becauſe the Plaintiff did refuſe the 
Office of Conſtable, being choſen ar 
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a Court · Leet 224 
Treſpaſs. 
Warr inde 109, 248 
Crober. 
| Narr* inde 


DE 


356 


JJC 
Term. Sancti Mich. 


Anno 5 W. & M. Regis & Reginæ, Rot. 337. 


Pope verſus St. Leiger. 8. C. 4 Mot 
© | 409. 

On a Writ of Error on a Judgment in B. C. the Record Las . 
there, ut ſequitur. 487. 


OHANNES St. Leiger nuper, &c. alias dict. &c. 
ſum. fuit ad reſpond. Rogero Pope Atm. de placito 
quod reddat ei centum & ſeptem libras & decem ſo- 
lidos quos ei debet & injuſte detinet, &c. Et unde 

idem Rogerus per A. B. Attorn. ſuum dicit quod 
cum præd. J. St. Leiger & R. Pope 8 die Julii An. Dom. 169 1. apud Count per le 
Patoch. Sancti Martini in Campis in Com. Mid. Latrunculis luſer. valve de 100 
ad ludum Anglice vocat. Back Sammon Cumq; ad ludum illum © ons for 
præd. Rogerus adtunc & ibidem uno jactu jecit quatuor ſuper 3 le 
unam aleam, quatuor ſuper alteram aleam [ Anglice thzew two Lader di an 
Fours.] Cumque ſuper inde przd. R. adrunc & ibidem tetigit & 7% Ject per, 
paulatim movit duos latrunculorum ſuorum illorum [Anglice two —* ed al. 
of his Table⸗Men!] fed non amovit illos a Statione ſua;[ Anglice mon 4. - 
off from the Point they ſfood on ] cumque ſuper inde adtunc & fe un Cale 
ibidem pignore certat' fuit | Anglice Mager was laid | inter ſtated. 
pred.” J. St. Leiger & præfat. R. modo ſequen': (videlicer) quod 
præd. R. ſolveret prafat. Joh. St. Leiger centum & quinquaginta 
nummos auteos [ Anglice vocat Guintas] ſi præfat. R. tenebatut 

jure luſus illius amovere [| Anglice to play] duos Latrunculos illos 
quos ita movit; quodq; præd. J. St. Leiger ſolveret præſat. Rogero 
centum nummos aureos ſi præd. R. non tenebatur jure luſus illius 
amovere | Anglice to play] duos Latrunculos illos quos ita movit; 
& prxd. J. St. Leiger & R. adtunc & ibidem pro determinatione pig- 
1 F 9 norationis 


Mid. iT. 


2 Term. S. Mich. 5 W. & M. 


Le Wager is norationis illus | Anglice of that TUager | poſuere ſe ſuper Judi- 

derermined cum Atrienſis Angliz [ Anglice of the Szoom⸗Pozter of Evgland | 

65 on Cumq: præd. Johannes St. ciſdem die & Anno ſupradict. apud Pa- 

Porter. roch. ptæd. per ſcriptum ſuum ſigillo ſuo ſigillat. curiæque Dom. 

Le fait for Regis & Dom. Reginæ nunc hic oſtenſ. cujus dar. eſt iiſdem die & 

que Aflion eff Anno coguovit pignoration. pred. LAnglice the ſaid TUager] Ec 

zounded., præd. J. St. per idem ſcriptum obligavit ſeipſum ſolvere prefar. 

R. P. vel ordini ſuo centum nummos aureos [ Anglice vocat. Guineas] 

quando Atrienſis [Anglice ſo ſoon as the ©200m-Porter | adjudi- 

caret [ Anglice ſhould give his Judgment] in calu illo ſi accideret 

quod judicium illud foret contra praed. J. St. Leiger. Et in ſacto 

idem Rogerus dicit quod poſtea poſt confectionem ſcripti præd. & 

ante impettation. brevis originalis pred. Rogeri in Cur. hic ſcilicet 

31 die Julii Ann. Dom. 1691. ſupradict. quidam Thomas Neale 

Armig. tempore confectionis ſcripti præd. & diu anten & abinde ad- 

Le Judgment huc exiſten. Attienſis Angliæ [ Anglice the Gadom Porter of Eng- 

4 ls land] in caſu præd. adjudicavit contra præd. J. St. Leiger ſcilicet 

Ouer. n quod præd. Rogerus non tenebatur jure luſus illius amovere ¶ An- 

| glice to play] duos Latrunculos illos quos ita moviſſet niſi moviſ- 

ſet illos a Statione ſua | Anglice off from the Point] quodque cen- 

rum nummi aurei [Anglice vocat Gutneas | tempore conlectionis 

ſcripti præd. & diu antea fuer. & adhuc exiſt. valoris ptæd. centum 

& ſeptem librarum & decem ſolidorum ſcilicet apud Paroch. præd. 

in Com. præd. unde præd. J. St. Leiger adtunc & ibid. habuit noti- 

tiam præd. tamen Johannes St. Leiger licet ſæpius requiſſt. præd. 

centum & ſeptem libras & decem ſolidos eidem Rogero non reddidit 

{cd ill' ei hucuſque reddere omnino contradixit & adhuc contradicit 

unde dicit quod deteriorat' eſt & damnum habet ad valentiam 40 /. 
& inde produc. ſectam. wo 


Bar. Et præd. Johannes per E. H. attorn. ſuum venit & defend, vim 


& injur. quando, &c. Et petet auditum ſcript. præd. & ei legitur 

in hæc verba. ſſ. J John St. Leiger of, &c. do own, That J have 

Oyer de fait. hetted with Lieutenant Colonel Roger Pope an hundzed Gut- 
neas againſt One⸗hundzed aud fifty, concerning a Diſpute ari⸗ 


ſing on the Manner of playing a Caſt at Back-Gammon, which 


is ſtated and ſigned by us both, and Captain Francis Chantrell, 
and referred to the Deciſion of the Gzoom Poꝛter of England. 
And J do by theſe P2eſents oblige my felf, on the Wo2d and 
Honour of a Gentleman, to pay to the faid Roger Pope, o2 his 
Omer, oz whom he appoints to receive it, an hundzed Huineas, 
ſo ſoon as the Gꝛoom⸗Poꝛzter gives his Judgment on the Cale, 
if it ſo happen that the Judgment be againſt me: The Que⸗ 
ſtion to the G200m-Porter is ſtated under the Letters A. B. 

| | any 


N Term. S. Nich. 5. W. & M. 3 


and C. John St. Leiger is meant by A. and Roger Pope by B. Gi⸗ 

ven under my Hand and Seal, July 8. 1691. 
Quibus lectis & auditis idem Johannes dicit quod ipſe de debito Plea per 

præd. virtute ſcripti præd. onerari non debet quia dicit quod in Sat. 16 

Statuto in Parliamento Dom. Caroli 2. nuper Regis Angliæ in- . 2. cap. 7. 

choat. apud Weſtm. in Com. Mid. 8 die Maii, Anno Regni dicti ene Ga 

Dom. nuper Regis 13. & per diverſas prorogation. & adjotnament. ming. 

ibid. contiauat. uſq; 16 diem Martii, Anno Regni ejuſdem nuper 

Regis 16. {inter alia) inactitatum fuit quod fi aliqua perſona vel 

perſonæ ad aliquod tempus vel tempora poſt 29 diem Septemb. in 

Ann. Dom. 1664. luderet ſeu luderent ad & cum pictis chartis 

[Anglice Cards] aleis latrunculis pilis palmariis [Anglice Tennis] 

globulis [ Anglice Bols] clavis ligneis L Anglice Skettles 


menſa lubrica [Anglice Shovelboard] vel ad alium luſum [Anglice 


Paſtime] Ludum vel Ludos quoſcunque (aliter quam) cum & pro 
pecuniis depoſit. [Anglice teddy Money] vel pignoraret [Anglice 
ſhall bet ] ex partibus [_ Anglice upon the Sides] vel ſuper ma- 
nus eorum qui ludunt vel luderet ad inde & perderet aliquam ſum- 
mam vel ſummas monetz vel aliam rem vel res ſic in Luſum poſit' IE 
[Anglice played fo2] exceden' ſummam Centum Librar. ad aliquod 
unum tempus vel congreſſum ſuper notam [[Anglice upon Ticket] 
vel credentiam [Anglice Credit] vel aliter & non ſolveret cad. in 
manibus [Anglice ſhall not pay down the ſame] ad tempus quando 
ill vel illi fic perdent ead. perſona vel perſonæ quæ perdiderunt 
ſive perdiderint dict monet. vel aliam rem ſive res fic in Luſum 
ſit. ſive ponend. [ Anglice ſu played, oꝛ to be played fo2] ultra ſum- 
mam Centum Librar. in tali caſu non obligaretur ſeu compeller. vel 
compellend. erit ſolvere ſeu reſpondere | Anglice to make good] 
cadem ſed contract. por iiſdem & pro qualiber parte inde & omnia 
& ſingula judicia Statuta recogn. j Anglice Recognizances] Mort- 
gagia | Anglice Moztgages, ] Conveyanciæ, Aſſuranciæ, Obliga- 
tiones [ Anglice Bonds] Billæ, ſpecialitates, promiſſiones, conven- 
tiones, agreamenta, & alia acta ſacta & ſecuritates quæcunque quæ 
erint obtent. fact. dat. cogn. ſive intrat. [Anglice entred into] pro 
ſecutitat. five ſatisfaction. eorundem vel pro eiſdem vel aliqua parte 
inde erunt vacua & nullius effe&us prout per eundem actum (inter 
alia) plenius apparet. Et idem Johannes in facto dicit quod poſt 
29 diem Septemb. Ann. Dom. 1664. ſupradict. & ante confect. 
ſcripti predict. ſcilicer præd. 8 die Julii, Ann. Dom. 1691. ſupra- 
dict. apud Parochiam præd. in Com. præd. ipſe idem Johannes & 
ræd. Rogerus ludebant cum aleis ad quendam Ludum vocat 


IBack⸗Sammon] Quodque præd. nummi aurei vocar. [Guineas] 


in præd. ſcripto mentionat. adrunc & ibidem ad unum tempus & 
unum congreſſum [ Anglice Meeting] fuer. pignorat. 0 
| 1 8 VPetted 


4 Term. S. Mich. 6 W. & M. 


"Betted] per eund: Johannem cum præd. Rogero & perdit. in Luſu 
illo & non cum vel pro pecuniis depoſit [Anglice ready Monep] 
Quodg; prxd. centum nummi aurei vocat. [Gutneas] tempore pig- 
norationis illius [Anglice at the Time of the (aid Bet] necnon 
tempore adjudicationis in narratione Rogeri przd. per Thomam 
Neale in eadem narratione mentionar. fieri ſuppoſit. fuer. valoris ul- 
tra ſummam centum Librarum (videlicet) valoris centum & ſeptem 
librarum & decem ſolid. ſuperius petit. videlicet apud Paroch. præd. 
in Com. præd. Quodgz; præd. centum nummi aurei tempore Lu- 
ſus illius non fuer. pignorat. [ Anglice Betted | in pecuniis depoſit. 
[Anglice ready Money] neque tempore adjudicationis præd. in narr. 
præd. fieri ſuppoſit. ſolut. {ed pro ſecuritat. ſolution. præd. centum 
nummor. aureor. per ipſum Johannem cum præd. Rogero ut præ- 
fertur pignorat: [Anglice Betted.] Idem Johannes poſtea ſcilicet 
præd. 8 die Julii, An. Dom. 1691. ſupradict. apud Paroch. pred. 
in Com. præd ſcriptum præd. in narratione præd. mentionat. pred. 


Rogero dedit ſigillavit & ut factum ſuum deliberavit per quod ac 
vigore Statur' præd. in eo caſu inde edit. & proviſ. ſcriptum præd. 


fuit & eſt vacuum & nullius vigoris in Lege. Et hoc paratus eſt ve- 
rificare unde petit judicium fi ipſe de debito præd. virtute ſcripti 


præd. onerari debeat, &c. | 
C. Levinz, 


To this the Plaintiff, Roger Pope demurs generally, 


Fr. Pemberton. 


This was adjudged fo2 the Plaintiff in B. C. 


Cad. St. Leiger verſus Pope. B. R. 


409. . : : . 
1 Salk, 344, On a Writ of Error on the Judgment given in the Common 
$89 ken fr Pope, the uw Defender: Ir was argued, 


Rcderick fo2 the Plaintiff in Erro2 : The Plaintiff in Debt 
b demands 100 Gutneas, valoris 107 J. 10s. in B. C. The 
Wager, the Defendant pleads, That when the Mager was laid, he and 
Statute of the Plaintiff were at a Play called Back-Gammon, and pleads 
Cones the Statute of Gaming, and avers that this was fo2 Money 
Pleade. won at play at Tables, being fo2 above the Sum ol 1007. and 
ride pet, ſo was void by the Statute; to which the then Plaintiff vemurs, 
34. 178. and Judgment was given foz him in the Common Pleas, And we 


118. 
2 Vem. 175, bing Erro2 2 


I 1, J 


ſ— * » r 


— 


* 
* 
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1. J think Debt will not lie on this Mager, &c. Howto de. 


2+ Che Plaintiff ought not to declare of fo many Gufneas, Clare for 


Valoris, &c. Yelv. 80. 2 Cro. 88. 1 Leon. 41. Thoſe Caſes FJ ns in 


agree: But here a Guinea is Engliſh Monep, of which the Cafe. 

Court takes I2otice; and in ſuch Caſes it is never declared ad ide 1 Sal. 

Valentiam. Latch, 84. A Guinea in Law is no moze than 20 s. 9 7,75» 

but in an Ation on the Cale, Damages ſhall be given fo2 them 457. 2 K. 

accowing to the Ualue; but in Debt fo2 them, the Plaintiff £3 ref, 7. 
8. b 


never declares fo2 moe than 20 s. and ſo pou lately adjudged in 
this Court, in the Caſe between Harriſon and Byron: In which “ 
Caſe it was adjudged, 1. That the Court judicially takes No- 
tice of a Guinea. 2. That the legal Ualue of it is but 20 s. 
though by Conſent it may paſs fo2 moze; ſo that this Judgment 
is erroneous. | 

1 Saund. 316. The Deed being entered of Recozd, is Parcel A Deed en- 
of the Plea; and if by that it appears that the Plaintiff hath ue 14 
not Cauſe of Aﬀfon, he cannot have Judgment though the the 
Defendant has mil-behaved himſelf; and therekoze our Admit- Plea. 
tance of the Ualne of the Suineas will not hurt us, and we % 1 Saund. 
need not to have mentioned this Uariance from the Deed; and 317. 
this was a Point not touched in the Common Pleas. 

Then non conſtat in what Caſe (in Caſu illo,) ko; it's not 
mentioned befoze, and the Money is not to be paid by the Deed, 
befoze the Gz2oom-Pozter has given Judgment in that Caſe; 
and as to that, the Declaration is, That Pope ſtirred two of 
his Tablemen, Sed non amovit illos a Statione ſua, [Anglice from 
the Point they ſtood on:] And a Wager was laid, TUhether 
the ſaid Pope was bound by the Law of the Play, to play thoſe 
Men which he fo ſtirred? And they put it to the Determination 
of the G20om-Pozter, Cumq; præd. J. St. Leiger (die anno & 
loco) per ſcriptum ſuum ſigillat. curizxq; Dom. Regis & Dom. Re- 
ginæ nunc hic oſtenſ. cujus, &c. cognovit pignorationem præd. 
[ Anglice the (aid Mager] Et pred. J. S. per idem ſeriptum obli- 
gavit ſeipſum ſolvere præfat' R. Pope vel ordini ſuo centum num- 
mos Aureos [ Angl. vocat. Guineas] quando Atrienſis [ Angl. fa Ane, 2. 
ſoon as the Gz0om-Pozter] adjudicarer LAngl. ſhould give his 
Judgment] in caſu illo i acciderit judicium illud fore contra 
præd, J. St. Leiger: In caſu illo: In what Caſe? Foz it is not men- 
tioned befoze, and the Money is not to be paid by the Deed, 
befoze the Sʒꝛoom - Poꝛter has given his Judgment in that Caſe. 

Then our Plea is good; fo2 we plead the Statute of Gaming, 
and that being at Back-Gammon, theſe Hundzed Guineas were 
wagered on that Game; and do not being koz ready Monep, 
it is void by the Statute; __ we may aver by the 3 

gain 


6 Term: S. Mich. 6 W. & M. 
Wherea againſt our own Deed, 2 Cro. 253. Mo. 641. 2 Sid. 88. and 
Man may a the Demurrer hath confefſed this. And though the Averment is 
e 2ga10'® not good, pet it appears by the Declaration to be within 
Deed. the (lows and Intention of the Statute of Gaming, koz the 
Vide Lum. Monep is above 100 J. and is loſt on Ticket; and it appears by 
734 735) N. the Declaration how it was loſf, That it was at Back-Gammon, 
232. 1 dl. and that the Money was won at Play at that Game, though the 
162,197, Judgnent of the ©20om-Pozter was at another Time; and a 
227. 2 Salk. the Statute of Gaming would be of little Ale, If it is not 24 
26... extended to By-Bets, but only to the Gaming it ſelf; and 1 
5 | - this At has always been conſtrued liberally. And therefoze * 
Statute of where.a Yan loſt 30 1. at one Day, and then the Parties 
ſtrucd libe- agreed to play at another Oay, when 80 l. moze was loſt; this 1 
rally. was adjudged to be within the Statute, and to be but one 
Lols; and that Statute was made to pzevent great Miſchiefs. 
Ik any of theſe Points are foz us, then J pzay that Judgment 
may be reverſed. 5% | | 


- Chief Juſtice, Do you make laying a Maget to be within 
the Statute of Gaming? Jt is true, they were at Play when the 
Uager was latd. 6 85 8 ye 


Eyre, Juſtice. Suppoſe that the Wager had been, that the 
Tables were made of Bzazil, had this been within the Sta- 
tute? Certainly no: No moze ſhall this. . 


Whether a Pemberton, Serjeant. Ir is plain, That this is not within 
Wager be the Statute of Gaming; fo; to make it ſo, it muſt be betted on 
Oe = the Hand of the Plaintiff oz Octendant ; but this Wager was 
Gente, laid on a callateral Matter on the Right of Play, which is not 
Vide poſt, 13, within the AT. | Y; | | 
175. : | . | * 5 
as to the Declaration, The Writing pꝛoduced maintains it, 
fo2 it is the very ſame with the Declaration. Then we lay it, 
that the 100 Guineas are valoris 107 l. 10 8. of which you mut 
take Motice, fo2 it is a Coin by it ſelf, and is not any noted 
| Money oz Coin of the Kingdom, as the 20 s. Pieces are, fo2 
The Nature there is no P2oclamation to make them paſs; but a Guinea is 


of Guincas, 


and how the in Mature of a Medal, and is moze like a fozeign Coin, and 
Law takes is much of that Mature. And there are ſeveral Declarations 
Noticeot gf lo many Dollars, valoris ſo much, and pet pou knom the 
_ G Calne of a Dollar: This is like that, which vou cannot take 

4%. Notice of, becauſe it is not the currant Coin of the Kingdom. 


+: | Holt, 
1 


K 


88 — 
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Folt, Chief Juſtice; Guineas were coined at the Mint foz 5 2 C00. 
20 8. only, and there was never any Pꝛoclamation to make 446. Aue, 
them paſs, though there was one to take the Twenty Shilling- 5, % 9 
dieces. Tis true, by Conſent they may paſs fo2 moze than 20 

t legally no moze is to be demanded fo2 them than 20 s. 

the Guinea was coined accozding to the Twenty Shilling. 

Piece; we call them Guineas by Agreement; but how can we 

take Notice of what Ualue they are? Tf the Plaintiff had de⸗ 

clared of Twenty Shilling-]Pteces, we muſt have judictally taken 

J2otice of them: But do you think that it is not High Trea- 

ſon to counterfeit Suineas? Cettainly it is: Though the Indick⸗ 

ment ſhall not run fo2 counterfeiting Guineas, but of ſo many 

Pieces of 20 s. Ualue. A Guinea is the cutrant Coin of the 
Kingdom, and we are to take Notice of it. The Gufneas 

were coined after the Pꝛopoztion ok Carolus's (that is) Str: 

teen Penny weight leſs, to the Ualue of 20 8. only: The Queſtion 

is, It we can take Notice of the Allegation of the Galue of 
Guineas, -becauſe there are other Sozts of them, as Five 
r /, ooo 
- Where von detlare on a Fozeign Coin, you muſt declare in How to de- 
the Detinet only, and not in the Deber: So in an Ackion of ce ont'o- 
Debt fo2 Goods, as Cozn, &c. though Debt lies on the Con- ide ue 8 
tra, pet it muſt be in the Detinet only, and the Ualue muſt be & ppr4. 
ſhewed; it's always ſo, unleſs: the Debt be fo2 Engliſh Money. 
-Now theſe are called Guineas here; which ik it were a Coin 

not known in our Law, we muſt take them to be as Goods, 


Eyre, Juiltite. Then the Defendant confefleth the Ualue of 
them as the Plaintiff hath alledged. | 


Holt, Chief Juſtice. But it is centum nummos aureos, [An- 
glice Siuneas] That is that? It is very uncertain indeed; 
if it had been centum pecias Auri, [vocat. Guineas), it had been 
BORES. AGRA; pets 5, cf hn me 

But in Trin. 7 W. 3 (the Chfef Juſtice and Juſtice Eyre 
only pꝛeſent), the Judgment was reverſed, chieflp fo2 this Rea- 
ſon, becauſe the Plaintiff had ſhewed the Cale; Play; and 
Wager; and then the Deed by which the Parties bound them- 
ſelves in pignoratione præd; and upon Oper of the Deed it ap- 
pears, thut it was to ſtand to the Judgment of the Gꝛoom⸗ 
Potter, upon the Cale ftated and ſigned by us both, which is 
not the fame: And therefoze the MUriting compꝛehending the 
Cale, and averment taken, That the Cafe in this and in ;the 156 
11 ratt 
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claration are all one, and although that the Inducement ok 
the Caſe and this ſtated are all one, and therefoze whether 
the Averment be befoze the Deed oz after is not material; yet 
the Chief Juſtice was of another Opinion, becauſe the Decla- 
ration ſuppoſeth the Deed to be, to perfozm a Mager com- 
pꝛiſed in the Deed, where it is to perfqqm a Caſe extrinſical, 
and which is to be coupled by Averment. WT 


= Waytes verſus Briggs. 
This is an Action of Debt on Eſcape. 


Vide Hob, T is ſaid, That the ]ziſoner was bzought befoze Wy. Ju- 
889 2 1 ſtice Gregory, and by him committed, Jt has been objeited, 
276.1 Ter, becauſe we do not conclude prout patet per Recordum. | 
127. 1 Keb. | | | 
761, 815. Hall. J conceive this is good on a general Demurrer, and 
_—+ 10: Is within the Stat. 27 Eliz. of Demurrers, becauſe it is but 
I Salk. 298. Matter of og Kee is I the Rule toy 8 33. 
oncluſion and within the Kealon 0 00; and on rial, the Com- 
of _ hag — A. have been given in Evidence. 1 Sid. 429. is in 
3 Point. Hancock & Prowd. x Saund, 336. Debt on Bond 
where it is àgainſt Executoz. Defendant pleads ſeveral Judgments in Bar, 
Matter of ultra quod, &c. Plaintiff replies, quod placicum præd. eſt minus 
Formor ſufficiens to bar him, becauſe upon one of the Judgments 
See nowthe (Naming it) Satiskadian is acknowledged; and as to the 
Stat. 4.&5 others kept on Foot by Fraud, Et hoe paratus eſt verificare, 
_ . without ſaying per Recordum. Er per Cur, It is good on a general 
mendmen: Demurrer; otherwiſe upon a ſpecial Demurrer: And Jud 


of the Law, ment was fo2 the Plaintiff. | 


Chief Juſtice. Jt ſeems but Matter of Fozm, and a it 
was adjudged twice in the Caſe of Hancock and Prowd in 1659, 
and between Clegat and Banbury, 2 vid. 16. | 


Eyre, Juſtice. The alledging of the Commitment, is but 
Tnducement. and not the Point of the Aion. J think the Caſe in 

1 Lev. 137. 1 Sid. 216. Midleton and the Manucaptors of Silveſter is in Point, 
0%. 761. and this is but Matter of Evidence, Where the Recozd- is 
the Subſtance of the Plea, there it muſt conclude prout patet 
per Recordum; but where it is but Inducement, it need not; fo? 
which there is a good Difference in Co. Lit. 303. a, where a 
Matter of Recozd is the Foundation 02 Szound of the 2 
e 


* "WWD a 0 


in Queſtion, but to whom the 2 ſhall be paid, Ik the De⸗ 175, 236: p 


8 


ns, 
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4 the Plaintiff, o2 of the Subſtance of the lea, there it ought to Difference 
be certainly and truly alledged ; aliter where it is but Conveyance z i Ficading 


and lo in this Cale, 2 | = Mater 
Holt. Chief Juſtice, Jn Debt on a Judgment, it is ſaid, mc 


nt and 
quod cum recuperaſſet, &c. And though it is not ſaid prout pa- Subſtance. 
tet per Recordum, pet it ts good, and ſo it has been held; fo? it : 2 bes 
was but Inducement, and pet it is agreed, Chat in ſuch Caſe 7 % 
the Defendant may plead nul tiel Record. 520, 566,630 
The Elcape is the Giſt of the Atton, and the Commitment is 
but the Jnducement to it, tho' it can be no Eſcape without it; 
but the Recozd is not the Matter of the Adion; (but the Eſcape 
was) fo2 then the 1laintiff ought to have concluded prout patet 
per Recordum; but here the Omiſſion of it is but Matter of Foꝛm, 
fo2 it ought to have been given in Evidence on nil deber pleaded, 
which is the Plea fo the Defendant in this Caſe, becauſe the 
Giſt of the Afton is grounded on Matter of Faf, and not on 
the Reco; fo? if it was, then the Plaintiff could not plead nil 
deber to it, but only nul tiel Record. 
Eyre, Juſtice, The Defendant is not eſtopped to ſay, quod 
the Pꝛiloner non fuic committed, though it is ſaid on the Re- 
coꝛd, quod committitur : And per Chief Juſtice, The Reco2d is 
only alledged to make it an Eſcape ; and tho' the KReco2d is pꝛo⸗ 
ved, that does not make it an Eſcape only. | 
Northey. Jn laſt Hillary Term in B. C. fn Debt on Eſcape, it 
was not (aid prout per Record. and the Court on the firſt Argu- 


ment were of Dpinion, That Judgment ſhould be given againſt 


the Plaintiff; but afterwards conſidering that the Defendant's 
Plea had admitted the Commitment, Judgment was given fo 


That Caſe is no Authozity fo2 pou, 


Curia. 
Judgment koz the Plaintiff, niſi, &c. 


| | Vide 1 Salk, 
The Earl of Bath verſus Batherſca. 278, 281, 


$9 | | | 2 Salk, 555, 
Sol. Gen. T PE Depoſitions which were read againſt my 2 * 
, Lo2d of Bath in the other Cauſe, are no Edi- Oebolitions 


dence in this, becauſe that Trial is not between the ſame Par⸗ 88 


ties; and Depoſit ions are never Evidence but where they are mu- where they 


tual; and this Defendant does not claim under any one that aue Evidence 


was Party to the foꝛmer Suit. | | in another, 


Cur. They map be read becauſe the Defendant ſhelters him Vide x Chan; 
ſelf under the other's Title, and the Title of the Land is not Cf, 73, 


12 


fendant 250. 
Poſt, 2778 
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Anfwer in fendant gives the Plaintiff 8 Anſwer in Chancery in Evidence, 
Chancery he may inſiſt only to read ſuch Part as he will, fo? it's like Exa⸗ 


read in Evi- mination of TUitneſles ; but then the other Side may inſiſt to 


dence, 
dence. , have the Whole read after. 


chen 15+ Nota, There was a Gerdid fo2 the Plaintiff in this Cauſe 
after a Trial from nine a Clock in the Yozning till nine the 
next Day: And the Judges lat up all Might long. 


Vide Po The King verſus the City of Cheſter. 
256, 275, | 


Mandamus. T Þ JS was a Mandamus to reſtoze nine Perſons to their 


16 5 Places of Common -Councilmen in Cheſter. 1 
Mela, They return, That by Charter granted to them in 20 H. 7. 


to reſtore Aamongit many other Things of which they take no Notice, *' 


nine Com they are impowered to chooſe fozty Common-Councilmen pear⸗ 
ihne an. 1p, and that ante adventum of this TUrit, theſe nine Perſons 
Vide 6 Mod, Were choſen Common-Councilmen, and ſo continued fo2 a Pear; 
18. and that at the End ok the Pear, debite amoti fuere ab officio 


Shown. 258, ; 
260, 1 per electionem aliorum. 


64. | 
ni Sir Tho. Powys. This is no good Betoꝛn, becauſe it does 


not ſet koꝛth any certain Time when theſe Perſons were choſen 
02 removed; and in Vetozus to Mandamus's, there ought to be 
the greateſt Certainty, becauſe it is the Gzound-of the Judg- 
ment of the Court, and are to conclude the Party, who has no 
Opportunity to plead to them, and therekoze they muſt be poſitive 
too, that if they be falſe, the Party may have his Action. Mow 


to ſay, That thele nine Perſons were ante unum annum inte- 


grum ante adventum brevis choſen and removed, is altogether 
uncertain ; fo2 it may be fo2ty Pears ago, and yet the Reto2n is 


true; and if we bzing an Aion on this Retozn, we cannot know 


what certain Ttme they meant. 

2. They ſay, That the Pear being ended, debite ab officio 
amoti fuer. which is not good; 1 Sid. 209, 210. f0? it ought to 
be direct and poſitive : Non ſuit debito modo admiſſus ig an ill 
Retom of a Mandamus; it ought to be Nan fuit admiſſus. H. 
bzought a Mandamus to be reſtoꝛed to the Place of Town-Clerk 
of Hereford, the Mayo? retoꝛns, Nunquam fuir debito modo ad- 

_ miſſus; it is ill: He ought to Have retomed Non eſt admiſſus; 
fo2 if the Retomn be falſe, the Party grieved map have his Action 


Curia. 


7 


I 0 HT. 
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2 Curia. The Caſe of Amotion, 02 Putting out, differs from Diverſny | 
a- the Matter of Election. There is Difference between debite er 
to amotus fuit, and non fuft debite electus; fo this Caſe, and all Election as 


.- others of like Nature, admit that he was removed; but in caſe to the Re- 
- of Election the Mandamus is to admit him, and therefoz2e in t . $a, 
Retozn it muſt be ſhewed non ſuit clectus poſitivelp, and muſt not 478, 3, 
ſay, non fuit debite electus, foꝛ that implies an Election; but it 434, 435. 
was not accozding to the Conffitution of the Cozpozat ion, and 
therekoꝛe in ſuch Cale the Retozn ought to have ſhewed how he 
was elected. But in this Caſe all are agreed, That he was re- 
moved, and they ſay that it was duly done, and ew the Rea- 
ſon of it; but the Retomn ovght to have ſhewed what Time they 
were elected. 

And here you ought to have bzought ſeveral Mandamus's ; fo? 
nine Perſons cannot join in a Mandamus as here; perhaps pou 1 Sk. 433. 
were choſen at nine (ſeveral Times. You cannot all join in one 


CUrit, koz the Eledion of one is not the Cletton of another. 


Eyre, Juſtice, They may alledge a Cuſtom to chooſe a Com: Difference 
- mon-Councilman, and to turn him out ad libitum, and that is oven 4 
* Warren's Caſe; fo2 he has no Freehold in his Jlace, as an <1". 
» Aldermanhath; koz a Common-Counciiman is Collateral to the and an Al- 


1 derman. 
Coppozation Vide 1 Vent. 


Holt, Chief Juſtice. The Retom is too ſhot ; but we will ug 485. 


not reſtoze you on this TUrit: Agree to take a Declaration, and 3 Keb. 714. 
try it next Term on the Merits. 
This is an Innovation to join nine Men in one Crit of Man- 
damus: Can we grant a joint Reſtitution to them? It is a ſeve- 
ral Jntereſt. 
Tenants in Common cannot join in one Action, though they 
3 come in by one Feoffment; the Amotion of the one fs not the 
g Amotion of the other ; and it may be fo2 ſeveral Faults, one 
fo2 Foxeiture, the others fo2 other Reaſons. J think the TWIrit 
ought to be quaſhed. 


Eyre. And ſo do J. 


n Co OO > OO OR 8.” I 


Green verſus Moore. If Plea of 
9 


ÞE Caſe was this, The Declaration was in Trinity le. br 
Term; Defendant impaels till Michaclmas Term. In good, with- 


the Uacation the Plaintiff was outlawed, and then in Michael. Cut ſaying 


g Rae darrein 
S Continuance. 


* 
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Vide 1 Luww. mas Term the Defendant pleads the Dutlathp in Bar, but does 


39. not ſay the Outlawꝛy was puis darrein Continuance. Upon this 


N. Lutw. 15. 5 
2Lutn. 115 the Plaintiff demurs. 


1514. An Erecuto2 may after Declaration and Imparlance confeſs 
Judgment, and then piead this in Bar, and need not to ſay puis 
darrcin Continuance. Jones 299. Savil's Caſe. So here the Plea 
of Outlawzy after Jmparlance fs good, without ſaying puis dar- 
rein Continuance, fo; it appears to be ſo here. So Mich. 3 W. 
& M. Rot. 395. 

Econtra, Trin. 35 Car. 2. Rot. 1118. Surby and Gile. An 
Outlawzp was pleaded after Imparlance, but becauſe it was not 
ſaid puis darrein Continuance, the Plea was diſallowed, So 
Ewer and Moyle, in Vel. 141. It is no good Plea to ſap poſt 


darrcin Continuance, ſuch a Thing happen d; but ought to be 
preciſe in the Dap. TT, 


Chief Juſtice. The Plea is good enough. 


Eyre, Juſtice, Since the Recozd does appear, why ſhould it 
not be pleaded? 4 | 
| Z 
But per Cur. - Let it go over till the next Term, becauſe it 
being a juſt Aﬀfon, you may in the mean Time reverſe the Out⸗ 
taw?y, and then may plead puis darrein Continuance. 


S. C. 1 Salk, I he Kin UVEr/ Hs Lammas. 
149. N* 16. 8 0 


Indictment Orthey moved to quaſh an Jndi#ment fo? ſelling Low-Wineg 
for ſelling in a Cellar, without giving Notice to the Excileman, 
Low- Wines againſt the Statute of 3 & 4 W. & M. becauſe it is retomed in 
in a Cellar, Engliſh, and ought to be in Latin. 

Chief Juſtice. J cannot tell that; no TUrit of Erroꝛ lies on 
it, the Remedy is by Appeal. You map as well take this Ex⸗ 
ception to an D2der fo2 keeping a Baſtard-Child; tho' indeed all 
Convitions fo2 Deer⸗ſtealing are in Latin. 


Northey. Then the Convition is not accowing to the Jn- 
diäment and the Statute, becauſe they do not find that he is a 
common Diſtiller, as the TUows of the Statute are; fo2 if 
another Perſon diftils TUines, a Man may ſell them in a pꝛivate 
Cellar without offending the Statute. 


4 Cur. 


; r — _ hog 55. vat 8 8 4 % 
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r They convit him of the Offence akozeſald, ne muſt 
be as he was a Common Oiltiller. 


The King verſus Wadſworth. 


Dunkel moved to quaſh an JndiXment anainf a Millet bo Extorion, 
raking too great Toll, becauſe it was not ſaid Jutat 162 611. 
Onerar', no2 the Juro2s named. Sd 
Cur. It is againſt the Courle of the Court to quaſh 10 In⸗ It is 1 
difment againſt Extortion 02 DppreMon ; we cannot ds it. De⸗ Gale (unt 


mur to it. to quaſh an 


Indictment 
againſt Ex- 


Walker verſus Walker. tortion. 


Dunſel moved in Arreſt ok Judgment, becauſe the Ackion 
was fo2 Money won at Play on a Wager, by a general * 5s 
Indebitatus Afſumplit, which is not a good Pꝛomiſe in Law: 3 Tf. 118. 
Foz there is no Debt, and the Uerdf# being general and intire, 2 cm. 175. 
Damages given cannot be good. There are Caſes on both 4 444. 409. 
Sides, and the Point is now depending in a Caule in the Ex- 
chequer-Chamber. 
Econtra. Though it is, pet in Egleſton's and Lewen's Cale, ; Lev. 118. 
Hill. 33 & 34 Car. 2. in Sit Fr. Pemberton 8 Time, a Judgment 


in this Point was affirmed. 
Holt, Chief Juſtice. It was ſo: But ſince we came hither 4. 5 24. 


me have held the Contrary, that it does not lie: Jt is meerly a 128. 


Nager, and no Indebitatus Aſſumpſit lies fo? it; fo2 to make that Salt. 22, 123: 
lie, there muſt be a CUozk done, 02 ſome meritozious Ackion koz 5er. 
which Debt would lie; but it does not fo2 this Mager, becauſe Amper 
this is due in a collateral Reſpet: It is true, the Caſt of a Die _ not for 
alters the Pꝛoperty if the Money be ſtaked down, becauſe it is _— — 
then a Gift on Condition Pꝛecedent, and an ladebitatus Aſſumpſit But ol 
lies againſt him that holds the Mager, becaule it is a Pꝛomiſe again him 


in Law to deliver it if won. See 1 Cro. Sands'g and Trevilian's that holds 


Caſe, Ik a Man ſays to a Surgeon, Cure ſuch a Man and 172. Wer 


” ante 5, 


will pay you; à good Aſſumpſit lies upon that, becauſe it is an 6, 
o2iginal Contract, and there is a Labour done in the Map of 

his Pꝛokeſſion. 720 Indebitatus Aſſumpſit lies on a Bill of Ex- No Indebita- 
change, aud a Judgment was ſtayed on that Point in my Lo2d % Aſſum 1 


Hale s Time, and the like in the Exchequer ; and it is not ma- of Exchange” 


terial, whether he againſt * the Bill is dꝛawn has T_ Vide 1 Sat. 
= ©; , 
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Vide Pot, 48. in his Hands when he acceptrd the Bill, oz not. It is not like 

a Liberate to pay Money on a Tally; when the Officer hath the 

Money, the Pꝛopꝛietp ok it is veſted out of the King, and is 

Lv. 118. in the Party. J am ſure my Lo Chief Juſtice Polexfen was 9 

1 Dawv. 28. of Opinion, That that Judgment in Egleſton and Lewen's Caſe 

12. was not well affirmed, Let it ſtap; we will ſpeak with the Judges 

in the Exchequer- Chamber; after this Uerdif, if it could be any 

ways made good, we would do it; but a Ger dict cannot make 

that good which is bad in Law: Though on the Loſs of the 

Wager, the Defendant had p2omiſed the next Day to pay it, 

3 Lev. 118. pet an Aſſumpſit would not lie on it, becauſe it wants Conſide- 
4 Med. 40g. tation, it being but Executozy, Adjourn”. 
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* | King wer by £7. Ay ne « tl. fi Nagin: 
The King verſus Crosby. 55, i f g . 
1 RO SB X was indifed-fo2 High Treaſon, and at as. C. 2 5 

py Trial at Bar, Aaron Smith was ready to give Evi. Nes; 
i dence againſt the Pziſoner; when he p2oduced the and . 
F Recozdd of Smith's Convitton and Judgment to ing, 


ſtand in the Pillozy, and had food in it, which his 427. 
Cone objeted, made him tnfamous, and diſabled him to be a 
TUitneſs. Ek 


Ward, Attoꝛney General. This does not take away his Evi- 
dence ; the Cauſe foz which he was convited, was only giving 
Jnſtrufions to Stephen Colledge to be uſed by him at his Trial; 
but there was no Publication of them, and it was not a Caule 


that deſerved the Pillozy, 


Holt, Chief Juſtice, The Cauſe is not material if the 
Court had a Jurisdiiton ; if he ſtood on the Pillozy, and ſuf- 
2 an intamous Puniſhment, the Queſtion is, Ik he be a good 

vidence ; 


Trevor, Solititoꝛ General, Cis not the putting in the Pil⸗ 
lozp, but the Fact foz which he was convicked, takes awap his 
Evidence; as Perjury, and not a Libel only, as here. 


Holt, Chief Juſtice. Jt is the infamous Puniſhment, and a Nan in- 
not the Cauſe. It one is convicted of Perjury, and ſtands in famous, not 
the Pillozy fo? it, ik he gets a Patent of Pardon, it does not to bea Wir- 
L reſtoze bim to bie Liberam Legem. Here has been a general 54. %, 
|, Pardon; the Pardon does not revive his old Credit, but it gives ater Pat ; 
Fer Ze Se . m don he may; 
eee, . | * 2 
Bae * 
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him a new one. Ik one attainted of Treaſon is pardoned, it 
makes him a good Mitnels, tho' befoze the Pardon he could not 
be ſo; but wheie a Man lies under a Civil Otſability, without 
any Convitton, the King cannot pardon that; but where there 
is a Convittion fo2 a Criminal Dffence, the King can, tho' not 
| to reſtoze him, but to give him Credit fo? the future. This is 
the ſame Diſability as is on a Judgment in Gillenage oz Attain⸗ 
der, and it is every Day's Practice to allow them to be Titneſ- 
ſes after Pardon; the Diſability is as much a Conſequence on 
one as the other, and the general Pardon difchargeth the Df- 
fence. J will not give any Opinion now as to the firſt Point, 
TUhethcr he had been a good Evidence without a Pardon? But 
JT take it, that the general Pardon makes him a good one, and 
has taken off the Diſability ; fo2 it not only takes away the 
Crime, but the Diſability too; and per Eyre Juſtice, he was ab 
lowed to give Evidence; but the Jury acquitted Crosby. 


Vid: Poss. Walker verſus Slackoc. 

S. C. zl 

Acad. E Note from the Attozney to the Turſito2 wag thus: 
ment. Inter A. in Treſpaſs, and five, naming them, Defen- 


6 Mod. 263, hants. [ Note, E. one of the Defendants is dead, make out a 
219. 42, Writ of Error.] The Curſito2 omits to ſay, that he is dead, 
49, Ce, And takes no Notice of him; but makes it out tn the Name of 
four only. SN 
Carthew. This is not like Blackmore's Cale, fo? this is an 


Erro2 in Judgment, which is not amendable ; and there is no 
Caſe comcs up to this. 


8 Holt, Chief Juſtice, J will tell you one. In Debt on a 
judgment, Bond againſt an Heir where he was bound, the Curſito2 made 
it amenda- out a TUrit, wherein he did not expꝛels, that the Heir was 
die bound, as perhaps thinking him bound without it; pet after 
Uerdit# it was amended and put in; which was an Erroꝛ in his 
Judgment, and pet amendable, becauſe he had the Bond befo2e 
him. This is 1 Cro. 147, 148. Forger verſus Sales. In this 
Caſe omg us, the Notes were as large to the Curſitoz as 

need to be. 


1 


Northey. 3 Cro. 644. Powel ver ſus Brazen- Noſe College. The 
Writ was, Præcipe quod reddat Twenty Acres Hedington; 


[in| 


Et, 


— —_— 
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[in] Hare omitted, it was amended, it being only the Delault If the In- 
17 the Clerk; fo? be had wait it out of a Paper delivered to n 
him to make the CUrit, wherein this Wow [11] was, which the Curſitot, mY 
Curſitoꝛ confeſſed upon Dath, though this was an Oziginal: and he mi- 
And our Caſe is the ſame with Blackamore's Caſe; 8 Rep. f02 ſtakes or 
the Curſitoꝛ is to dꝛaw the TUrit, and the Attozney is oni to N 
ſtate the. Fact to him, and here was full A to him as 1 $214. 49. 


could be. 


At another Day. -- © | Bei > 
Holt, Chief Juſtice. The Defendant here fs not Party to pry 
the Writ ok Etroz; fo2 if the Defendant die befoze Non eſt er- \ fore 


Non eſt erras. 


ratum pleaded, you ſhall go on, Vide poſt, Pag. 69. plweaded. 


Herbert der rſus Morgan. 


of. Tt Þ 7 S was a Fottmedon in Wanainder: The Plaintitf in ⸗ Formedon in 
titles Himſelf to maintain the Acton, fo? that the Iſſue in de. 


Eat. is dead without Iſſue; and faith not, that Tenant in Tail 49 2 
Is dend without Iſſue. N. L 
305, 309. 


Levinz, Serjeant. "This Formedon docs not intitle the Plain⸗ Es. 262: 
tiff to maintain his Adlon; fo2 it is not enough to ſay, that the ** 
Iſſue ts drad without Jfſue, tut alſo, that the Tenant in Tail 

is ſo; and that is the very. Titte of the Demandant, and it ſhall _ 
never be intended that he died without Tſlue ; fo2 the Eſtate was 

a Fee⸗Simple at Common Law, and now it is an Cſtate-Tail, 

it is ſuppoſed it will endure koz ever, and the Plaintiff muſt al- 

ways ſet foxth as much as will entitle him to his Action, and 

the Intendment is ſtrong againſt him here, becauſe the Law 
ſuppoleth the Eſtate-Tafl will continue fo2 ever; and ik the Te⸗ 

nant in Tail is not dead without Taue, the Demandant can 

have no Title, tho' his Iſſue is dead without Jſſue, and there⸗ 

foe is not to be received; Fitz. N. B. 220. Reg. 242. 3 H. 4. ide S cu 80, 
1. a. Br. Tit. Formedon 21. Raſt. 364. a. and let me admit { Na — 
what J will, if the Plaintiff has no, Title, he ſhall never reco- 2, 


ver; 8 Rep. Buckmer's Caſe is in Point. 122 3 


Holt, Chief Juſtice. It is a Formedon in Remainder, be- r 
tauſe ft remains over on the Determination ok the Effate-Tal t is noc enovgh 
And muſt not you ſhew that the Tenant in Tail fs dead without 8 Br P 
Iſſue, accozding to the Limitation ; fo2 without that pou can ikke Hae; 
have no Remainder? It is the very Point of the Adion, and but muſt Gy, 
Lou muſt bew, that the firſt * is dead without Iſſue ; and T. eg 


it without Iſſue. 


18 Term. S. Hill. 6 W. & M. 


Vide 8 C. 68, ft is not implied at all, that becauſe the Jſlue is dead without 
23 782. Iſſue, that therefoze the Tenant in Tail is ; foz he may have 
Te. other Sons beſides his eldeſt. Suppoſe it be a Condition Pie⸗ 
38 Ed. 3.  Ccevent, that when A. is dead without Jfſue, the Kemainder ſhall 
26, 6c. he to B. in Fee, it will not be ſufficient to aver, that the Son 

of A. died without Iſſue; but alſo, that A. is dead Without 


Iſſue : And this is in Nature of a Condition Pꝛecedent befoze 
the Remainder can come in Poſſeſon, W 


The King verſus Wood, 
Vide 1 Salk. Ountague moved to quaſh an Jnditment, which ſet fo2th, 


15, 379. 1 That J. J. having ſeventeen Pards of Silk, W. Decep- 
6 308 42, e 


61, 105,301, tive told him, that a young CUoman had Occaſion fo2 it to make 


11. her Wedding-Clothes ; on which, he ſold it to her under Colour 
Where * of that falſe Pꝛetence. 
Ctmen 


dictmert, No Juditment lies fo2 this Matter, foz there was no Truſt ; 


Bec and ik there was any, an Afton lies fo2 it: Then it is not aver: 


red, that the young Woman did not marry, 02 that the had not 
Occaſion fo? it. 


Cur. Let it be quaſhed. 


Hal. P. c | The King verſus Grove. 

244- 

: 2 w_ UR. Jn an Jndiftment fo2 Barretry, the Defendant muſt 
: have a Note of the Particulars, that he may know how 


4 Sd. 282. they intend to charge him, otherwiſe they will not proceed to 
In Indict- Trial. k 


ment of Bar- | 

retry theDe- yore: Cur. JE a ſpecial Matter is pleaded, which looks like 
mult have a the Colout of a Plea, but amounts to the general Jſſue, it is 
7 fr Dogg no Cauſe of Demurrer ; as if in Debt you plead a Releaſe, 


Charges. though you might have given it in Evidence on Nil deber, yet it 
Where a Is no Cauſe of Demurrer; fo in Debt fo2 Rent, if you plead 


ſpecial Mat- Entry and Expulſion, it is no Cauſe of Demurrer, though it 


ter amount- 


ing to the Map be given in Evidence on Nil debet. 

11 | | | 
pros Aus og Note. After Demurrer joined, we cannot give Leave to 
of Demur- the Defendant to wave his Demurrer, and plead the general 
rer. er Ifſue; and here the Demurrer is entered on the Roll. Jt is a 
Demurrer Recozd of Court when it is bzought into Court, and put into 


joined, the the Paper to be read as a Recozd. 
Defendant | 


ſhall not 


wave his Demurrer, and plead the general Iſſue. Vide 6 Mod. 38. 2 Salk. 5165. 


1 | DE 


. D E 


Termino Paſchæ. 


Anno 7 W. III. in Banco Regis. 


* 
— a * 


The King verſus Bethel. 


ETHEL was convited at the Old Baily fo2 buying of 5 C. ; 84. 
Bꝛoad- Money, and was fined 10001. and being ar- 348. 
reſted at the Suit of a pꝛivate Perſon, ſome Time be- Q#erc 1 Sall. 
koze his Pꝛoſecution fo2 that Offence, oz befoze any 1577 1 
Knowledge of it, and two Perſons being Bail fo2 1. 
him in the King's Bench, he moved fo2 an Habeas Corpus; and 2 7. 8 
being bzought up by the Keeper of Newgate, it was moved in 3 = x 
Behalf of his Ball, That he being now in Court, may (as he % 7: 


Style : 
allo deſired.) ſurrender himſelf in Diſcharge of his Ball, and be 
committed to the Marſhalſe. | 


Curia. Pou cannot diſcharge the King's Pziſoner without King's 4Þ 
Leave of the Court; it was dented in Clayron's Caſe : Te be ch. 
know very well the Meaning of turning him over to the King's without 


Bench Pꝛiſon. | Leave of the 


Sir B. Shower. Then we hope we ſhall be diſcharged on theſe 

Exceptions to the Retozn, 3 
It does not appear by that, that there was any Commitment Commit- 

of Bethel; it ſaith, he was committed virtute ordinis qui ſequitur, _— for a 
which was that being con vicked and fined 1000 l. remaneat in cuC-k 
ſtodia Gaolæ de Newgate quouſque, &c. Mow it ought to have 
ſaid, That he was in Exccutione befoze, and that then he was 8 
charged fo2 this Fine; oz that he was pzeſent in Court, and 
committed by the Court fo2 the Fine, as it ought to be where ; 
the Commitment is by Commiſſioners of Oyer and Terminer. % 1 Ad. 
And we are at Liberty to take theſe Exceptions on a Retoqn to 119, 184. 


an Habeas Corpus, us well as on a CUrit of Errozt Vaugh. Rep. Faxgh. 235. 
Buſhel's Caſe. , | 2 Je. 13. 
Northey. 
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Vide 1 Sid. 
I Xeb. 146, 


8 FFF 3 — 
1 122 . p - & * v 


Northey, ad idem. The Der fs only the Judgment of the 
Court, which is, That he ſhou!d be taken ; yet there muſt be 
Pꝛocels fo2 that, as there is a Capias pro Fine here. The Judg: 
ment is no Commitment, but there muſt be Þ2ocels, ſo that 
here does appear no Caule of Oetention of Bethel, becauſe it 
does not appear he was in Cuſtody befoze, oz that being in 
Court he was committed by them koz this Fine. 


Ward, Attozney-General, contra. 


In Vetozus by an Dflicer, if there docs appear a a ſuſficient 
Cauſe of Deteiner, tho? not of his Caption, yet it will be ſuf- 
ficient; fo2 the Complaint is, That he is in Puſon fo2 a Cauſe 
that is not lawful; and here the Keeper retoms, That here is a 
Judgment againſt 'B. and a Fine, and that He 1s in Pulon fox 
that Cauſe ; which is a ſufficient Signification ok the Caule, 
though it is not expecſly ſaid quod committitur. 


Trevor, Solicitoꝛ General. Tho' the Retom is not foot 
as it might have been, pet it is good in Subſtance, ko; the Oz⸗ 
der is a ſufficicnt Judgment of a Committitut; fo2 the Remanear 
may as well go to his putting in Pꝛiſon, as his continuing 
there if he was there befoze, and amounts to a new Commit- 
ment of him fo2 this Dftence and Fine. 


Lovel, Serjcant. This is only the Ce ate and Reto2n of 
the Gaoler, and not the Tos of the Jutgment of Reco; 
it is not traverſable, but muſt be taken fo2 nn which ans 
ſwers the Intent of the Habeas Corpus. P 


Cowper. 1. Jt appears, That Bethe! was committed by ſuf} 
cient Authozity, by Commiloners of Oyer and Terminer, which 
is in Court. 

2. Here is a ſufficient Cauſe of Commitment, appears on 
Convition and Fine of 10001. and this is no Retopn of the 
Judgment; which ik it be fo as here, it is erroneous; but they 
cannot take Advantage of it now, here is only retomed the 
Cauſe of Deteiner and Commitment to Pꝛſon: In Buſhel's 
Caſe there was no ſufficient Cauſe of Commitment. Retoms 
need not be ſo certain as other Things, it is ſufficient ik the 
 TWows will imply as much as will make the Deteiner lawkul 
that is here by Remanear, which could not be unlels he bad becn 
in Pꝛilon . 


S 


"OE = ne SS ee Sno aft 


ton of it is prime Impreſſionis, the firſt Pꝛecedent; the Coin- 


— — ** » 
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Shower, contra: It had been ſufficient if he had retozned quod 
commiſſus fuit per Commiſſioners de Oyer & Terminer : But if he 
retozmgs the Dyer, and that appears not to be ſufficient oz not 
good, the Paiſoner ſhall be diſcharged ; fo2 the Judgment is not 
a Commitment, and fo2 ought appears a Stranger might have 
taken him up and carried him to Newgate. T agree, That this 
Retozn does not require ſo much Certainty as Retomns to n 
Mandamus, pet a ſuſhcient Commitment and Cauſe of it muff 
appear. 


Cbiet Juſtice S. This is a Caſe of Conſequence, and the. Re: A 
ment by the 


mitment ought to be to the Sheriff, oz gencrally quouſque he Court tothe 
paid the Fine. Tis true, Juſtices of the Peace commit Fe- Sheriff, | 
lons to the Keeper of the P2iſon; but where the Court com.! 2 N 
mits, it is to the Sheriff who is their Officer, to whom the“ 52 
Court muſt award a Capias, and not to the Keeper. It's true, 
an Habeas Corpus lies to any Perſon as well as the Gaoler; 
but then here he ought tb retozn ſpecially, that he was coni⸗ 
mitted to the Sheriff fo2 the Fine; and is now in the Gaol of 
Newgate under his Cuſtody. F 
Chen as to the Remaneat: Shippoſe he was wrong kully in 
Cuſtody befoze, no one but the pꝛoper Dfficer can take him. It 
a Judgment be given againſt a Man, any of the Courts of Wett- 
minſter-Hall may ſend a Tipſtaff to take him in Uticw of the 
ö but they could not do lo if they heard he was at Charing- 

roſs. A 1 

Chen you tannot ffop a lawlul Deteiner on a wzongful Com: 
mitment, and pou muſt ſatisfie us by the Retozn, that he was 
lawfully in Cuſtody. There ought not only a good Cauſe to 
appear, but alſo a good Commitment, both as to the Banner and 
Subſtance of it, foz the TUrit requires Cauſam Caprionis & 
Detentionis; and here is only the Cauſe of Detention and not 
of the Caption; and where the Liberty of the Subjett is con- 
cerned, we muſt be certified of the Cauſes. Adjorn'. 


At another Day. : ma en OR TRE e- ee e, I 5 5 oY 
Holt, Chief Juſtice, Jt does not appear to us that Bethel Cominit- ,. 
was in Execution ; foz a Commitment to the Gaoler, is not any deute wi 
Commitment in Execution ; but it muſt be to the Shetiff; fo? to che 


the Gaoler is but an Under-Officer ; and it makes no Diffe- Gaolet. 


* 


rence that this Commitment was in Court; koz the Com. 
mitment there is in Lieu of Pꝛoceſs. Ce in this Court can⸗ 


übt 


S 
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Vile 1 Salk, 


345. 350. 


not commit to the Saoler, but to the Sheriff; fo2 though we 
have a Marſhal, and a Pulon of our own, pet we map commit to 
the Sheriff; and we have eftrn committed tothe Gate-Houſe, 
and the Sheriffs of London have. often taken away a Palonct 
from this Bar koz a Fine, It is true, the Saoler muſt take 
Notice of a Commitment to him, but it is no other wie good 
than as he is a Servant to the Sheriff; his ſhozt Notes are 
not a good Retom to an Habeas Corpus. All the Men con⸗ 
demned at the Old. Baily, are hanged by this ſhozt Note Sul: 
penſ. per Coll. and pet that would never be a good Retozn to a 
Ilrit of Erroz: But here is the Matter, The Offender know⸗ 
ingly gets an Habeas Cor pus to the Gaoler, who haſtily makes 


a Reto2w to it, and ſo the Sheriff chall be made liable to the 
 Scrvant's Fault 02 Negligence, 201 65 195 


' Comper. Style. 147. is a ſironger Cale than this. The 


Court was moved fo? an Habeas Corpus, fo2 one that was taken 


1 Sid. 78, 


143 1 Salk. 
348. 


in Execution by the Sheriff, and was afterwards ſet at Liberty, 
and after that was retaken on the ſame Execution by the She- 
riff; the Court to d them they were in the wong Map; ko cher 
ought to bung Audita Quetęla., 22 1 3 01 092, 


2 i} 3 &f 4 Wann 


Chief Juſtice. When-a Man comes A by Habeas Corpdey bs 


Vide 1 Salli the Favour of the Court he may be hailed:to:appeor de die in dia 


349, 353» 
39+ 


dem, till the Cale is determined, and then che may be remanded 
to the ſame Pulon; and ſo it was ruled in Raiplubiorwodd's Cale, 
who married a City. Oꝛphan. By the Petnion ot Right, we are 
to dall oz diſcharge a Puſoner in thꝛce Daps; but when we 
bail and afterwards remand him, it's no: Eſcape'; fo2 the Entry 
is Remictitur, and that 18 a erer N N an 4 N _ 
Olle. | 137 3 n 
| il wy 3 : 

Lovel. Sid. 78. Zach. Crofeon's Cafet Thers: nothing 1 ju⸗ 
diclaltp befoze the Court: til the Wetom be filed, and then the 
Entry is Committitur Mareſchallo, and within thace Days en. 


ſting they may remand; and then the Entry is Rrmittitur, z 
they may bail him. 


Chief Juſtice, No Doubt of that, after the Reto fifed; 
but he may be remitted and brought up by Rule of Court; aun 
in the mean Time he is in the Cuſtody ot the Gaoler; and when 
8 give Judgment on the eng it 1 Relation to the fv 

ay. | 


ie Shot 
EE IL 
* „ „„ 
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At another Doy the Queſtion was, Whether pending the = 5 
Debate about the Keton to the Habcas Corpus, which was filed, | F Wo 
the Party ſhouid be bailed? Foz which Style 16. was quoted. 43.325,“ 
Jrifo mation to a Juſtice of Peace againt Sir W. B. fo? cheat- 25 
ing zum at Pap: Upon Refuſal to find Suretieg, the Juſttce 
commits! m to Pilon, and upon Habeas Corpus the Court took 
Vall foz his Appearance. 

Avon this the Court thought fit to dellver their Opinion, 

Eyre, Zuſtice. J do agree, Chat the Retozn is not ſufficient, 

but J think there is enough retozned fo? us to remand him, 
The Judgment is, That fe ſhall be fined 1000 l. whith is re. 
tozncd; therctoze J do not know the Conſequence of this 
Batling. - J ground my Opinion on a Caſe in March's Rep. 52. 
Shicld's Caſe, The Dekendauts were fitted, and impziſoned 
quouſq; bekoze the Co'mſel of the Marches of Wales, on In⸗ 
- fozmation of unlawful P2afice zud Connibtnatforn in Martying a 
Scrvatit-Baid to b. a Sentlemalrs Son; and upon the Retom 
the Puſoners were remanded, becaule it a 2 that their 
Fines were not paid, Maze anp other Keſpeit had to the 
Matters ok the Retozh; and i we let Am at large, the King 
map lole his Fine. 

This ſcems to be a Caſe primæ [mpreſſionis, and it might en- 
courage others gullty of the ſame Fault. Then it might rid 
ail the Gaols in England, if the Gaoler's Keton ſhould be taken 
lo ſtritly ; therefoze J think he niult be remanded, 


Chicf Juſtice. That this Retom does contain ſomething 
not fo regular, is plain; but however it does appear, he was 
committed by a Court that had Jurisdidton of the Matter. 

The Law does take Notice of the Gaoler, as one that has 
the ackual Cuſtody of the Gaol, and therefoze it is criminal in 
him to ſuffer a voluntary Elcape : So Jullices of the Peace 
commit Pꝛiſoners to the Gaoler's Cuſtody, and pet at the Sefſſons 
ok Oyer and Terminer, the get takes Motice ok him as a 
Servant ta the Sheriff; and We Cuſtody of the Gaoler is the 
Cuſtody of the Sheriff. 

Vit now the Queſtion is, Thether we ſhall avoid the Com: e 5,4 
mitment upon an Habeas Corpus; oz whether you are not put to 341. 
your TUrit of Erro? And truly J think we cannot avoid it on 
an Habeas Corpus. 

This Uo [Remanear] is an impꝛoper TUom ; it ſhould have 
been Committitur; but indeed they could not make him rematn 
there, unleſs there had been a Commitment, 


Belides, 


— 
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Committed, 


for that the 
Fine was 
not paid, 


| Beſides, Since it appears here that he was committed fo? 


the Fine, I think he muſt be remanded, Let him be remanded. 


Memorandum. The later end of this Term died Sir Giles Eyre, one 
of the Judges in the Court of King's Bench, a Perſon of a quick 
Apprehenſion, and a good diſtinguiſhing Head; but moſt remarkable 
fot his Experience in Matters relatiog to the Juſtices of Peace at 
their Seſſions, c. he having practiſed the moſt Part of his Tim: 
in the Country. 

The Term following, Sir 7h. Roleby, one of the Juſtices in the 
army Pleas, was advanced to the Court of King's Bench in his 
oom. 


Memorandum. This Term Sir Edward Ward, the King's Attorney 
General, was called to be a Serjeant at Law, and was afterwards 
made Lord Chief Baron of the Exchequer, 

And Sir Tho. Trevor, the King's Solicitor-Genieral, was made 
Attorney. General in his Place. | _ 

And in the Vacation following, Joh» Hawles, of Lincoln's Inn, 
Eſq; was made the King's Solicitor General, and was knighted by 
the King ſoon after his Return from Flanders. 


X 


F Ter M. Sanctæ Trin. 
5 Anno y W. III. in Banco Regis. 


Ward verſus Evans. S. C. 1 Salk, 
399, 391. 


Emberton, Serjeant. In Replevin, the Defendant Replevin by 
makes Conuſance as Batliff to C. H. and E. J. and Tenants in 
ſets foꝛth, That Sir Robert Carr, in 1638, was ſeiſed rf : 
ol the Locus in quo, &c. in Fee, and did by Inden 44.423. 
ture grant and demiſe to C. H. and E. J. and thꝛee o- 
thers (now dead,) an Annuity of 1001. per Annum, to be equal- 
lp divided between them; (videlicer) 201. to each: Habend. the Replevin by 
ſaid 100 l. to them and their Aſſigns fo? their Lives, (videlicet) Jointenants. 
201. to each of them reſpettively, and to be iſſuing out of the 7" 
Locus in quo, &c. And that he did farther grant, That if any LEO 
one of the five died, the Annuity of 201. payable to ſuch, ſhould 
be paid cqually to the other four, and ſo if two died; and if 
thee died, that the two Survivoꝛs ſhould have 50 l. each, but 
that there ſhould be no Survivo? of either of their Parts. And 
further, That if any Part of this were Arrear, that they might 
diſtrain; Virtute cujus the five were ſeiſed of the Annuity of 20 1. 
each, and being ſo ſeiſed, thee of them died, and that their 
Parts ſurvived to the two living, and that the Annuity was in 
Arrear fo? ſeveral Pears; the Arrears befoze the Death and ſince, 
amounting in the CUhole to 22001. and foꝛ 40 l. the Defendant 
makes Conuſance. To this the Plaintiff pleads in Bar, on 
which Iſſue is join'd, which is found fo2 the Avowant, 
Mow we move in Arreſt of Judgment, that this is no good in Replevin, 
Conuſance, becauſe the Dekendants are Tenants in Common if a Jaint- 
of this Annuity ; and therefoze one Conuſance cannot be made autance 


fo2 both, but it ought to be ſeveral fo2 each of them. The only gt by 
D | Queſtton in Common, 
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——— is, Jf a Joint-conuſance can be made fo2 Tenants in 
ommon ? 

$41:.42z There has been a Difference taken between Avowzies, which 

2 Salk, 423 

1 Lev. ic. though it ought to be ſeveral, yet a Conulance in the ſame Caſe 

ought to be joint: But J ſhall take no Notice of that; but this 

is a Gift in Common to the five, to be equally divided between 

them, (viz.) 20 l. to each, Habend. to them and their Afligns re- 

ſpeTively, viz.) 2ol. to each fo2 their Lives; ſa that here is a 

ſeveral Annuity to each of them: And when all but two are dead, 

then 501. ſhall be to each of them; fo that the Gzantoz tntend- 

ed a ſeveral Annuity to them, and not a joint one, and that the 

Diftreſs ſhould be by them reſpetively. And they ſay in the Co- 

nuſance, that they were ſeized of the Annuity ſeverallp, yet nom 

they would be Jointenants of it, and not Tenants in Common, 

as on the Face of the Deed they appear to be by their own ſhew⸗ 

ing, and are lo concluded to be by their own Conuſance. 

It is objefked, That this is no moze than what the Law 
would impozt from the Tos of the Deed; that the 10 l. is 
jointip granted, and that it ſhould lurvive without any Appoint⸗ 

ment of the Gzantoz, 
Equally to J will not rely on the Wows [equally to be divided, ] which 
be divided. without moze would not have made a ſeveral Gzant ; but in the 
_ I _ Expoſition of Deeds, it is not unuſual to conſider the Habend. 
291. ty and the other Clauſes after the Gzant, to explain the general 
Folt29, Intent of the whole Deed : Lit. Sect. 283. And Coke in his 
Other Clau- Comment on it ſaith, That the Habendum will alter it: Dyer 
ſes after the 361. Fitzherbert Tir. Charge, 9. Hob. 171. 3 Cro. 25. In all 
Halendam Which Caſes the whole Deed is to be taken together to explain 
—_— the general Mos of the Pꝛemiſſes. Now here he grants 1001. 
3 was, to be equally divided; but he does not reſt there, but that each 
Deed. ſhall have 20 l. which muſt ſignify ſomething, and muſt not be 
1 Salk. 294 rejeded: And ſo it is called a ſeveral Annuity thꝛoughout the 
bb Deed, and not a joint one; and that thzee are dead, and the 
Survivors ſhall. have 50 l. each fo2 their Lives, but that that 
ſhall not ſurvive ; and though it ſhould be ſo, yet if the Gꝛant 
were good to the reſt of the Tenants in Common, the Conu⸗ 
ſance is bad; becauſe it is as well fo2 the twenty Pounds befo2e 
their Deaths, as fo2 what has been Arrear ſince, when they have 
Gewed that they were ſeverally ſeized of the twenty Pounds foz 
their Lives. 

But they objet, That the TWUows [equally to be divided) do 

not make a Tenancy in Common in a Deed as it will in a ill: 
But J do not reſt on that only, fo2 the Deed goes further, and 
gives 201. to each of them, 

„ Then 
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Then they ſay, Though the Tonuſance is not good fo2 the 
Mhole, pet it is fo2 Part; and if any one of the Plaintiffs have 
Title foꝛ any Part, he ſhall have a Retozn. | | a 
Put if this Conuſance is not good fo2 any Part, it is void 5 C.. 54, 55. 
fo2 the Whole; fo2 they are Tenants in Common from the Be- {ore 199, 
ginning : 5 Rep. Knight's Caſe is relied on by them, which was 5 *'» 
one Reſervation, and not ſeveral, which Caſe I agree ; but it 3 zz, 124, 
is not like ours, fo2 the Reſervation was entire when the Rent 125, :26, 
was once reſerved; and what followed was only to ſhew the Rates 727: 
of the Lands: But here the G2ant is of 1001. equally to be di. fox * 
vided, (viz.) 20l. to each; and ſo is the Habendum, which was G. 
not in Knight's Caſe, which was a Demiſe of divers Houles in 
London, fo; Pcars, rendering the yearly Rent of 51. 10s. 11 d. 
(viz.) F02 One Houle 31. 118. fo2 another Houſe 20s. Now the 
Reſervation was compleat, co Inſtanti : 4 Leon. 187, 188. has 
been cited too. Hill ſeized of a Cloſe called Broom-Acre, and of 
two other Cloſes in Fee; he and his Mike Agatha, and Robert 
their Son, let Broom- Acre, and the ſaid two Cloſes, to Hutchin 
fo2 ninety Pears, if he ſo long live; reddendo annuatim pred. Hill 
& Uxori ejus pro B200m-Acre, 3s. 4d. & pro una Clauſura 18. Yide 1 Lev. 
& pro altera 208. ad quatuor Anni terminos, ane d Re entry fo 1. 
Non payment. Hill and his Cife died, their Son ſold the 1. ö. 
Reverſion of Broom-Acre, rendering Rent to Smith: The Rent 1 Kl. 54; 
of Broom-Acre is behind; Smith enters and leaſeth it to Reynolds, 372. 
who being ejeted, bzingg E jectione firmæ, and Judgment was 
given fo2 him; fo2 that they are ſeveral Reſervations, and ſeve⸗ 
ral Conditions, and the Rent is o2iginally ſeveral. Thete is 1. nants in 
no Doubt, when two Cloſes are demiſed, two ſeveral 'Rents Common 
may be reſerved. So is the Caſe in Dyer 308, 309. 2 Rol. go. may join in 
has been cited too, which is only foz the Moꝛds [equally to be 32 tor 
divided; J ſo 2 Cro. 254. No doubt Tenants in Common may featans; 40 
join in Avowzy fo2 Damage-feaſant ; and ſo in Treſpaſs; in Treſpats. 


Chief Juſtice. Suppoſe the Mozds had been [equally to be 
divided, ] (viz.) 20 l. to one, &c. and there had been no Haben- 
dum, TUould they not have been Tenants in Common? Cer- 
tainly they had: Then where is the Difference? Here the 1001. 
Annuity is granted to five equally, &. The Habendum is one 
201. to one, and ſo on; and there is to be a Survivoz, but that 
is by a new Gzant z and there is to be no Survivo? between the 
laſt two. As to the Caſe of Stukely and Butler, in Hob. 171. 
172. where he puts a Difference where the Rents are reſerved 
ſeveralip at the firſt, and where they are entire at the firſt; 
but that Caſe is not pet determined, my Lozd Hobart only 

* recites 


—_ 
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retites his own Opinion there. Look in Moore 880 the Court 
was divided there as to the Co2d | Videhcer ] Leſſoz grants all 
Trees, (Woods, Underwoods, growing in the Yano? of, &c. 
(Videlicer) within the G20unds called A. B. and C. It the: Vi- 
delicet were void 02 not? was the Queſtion, | 


Carthew ad idem. The Intent of the Szantoz was, Chat 
there ſhould be ſeveral Rents to the five Gzantees, and the Court 
will expound it accozdingly. The Intent appears by the Gꝛant 
in the Pꝛemiſſes, the Habendum, and the Clauſe- of: Diſtreſs ; 
in all which the Tloꝛds ſeverally and reſpectively are always uſed, 

Grants ſeve- wh'th makes it the ſame as if they were applied to each Perſon 
ral and not and G2ant diſtindtly; and this is pzoved by the Pleading of luch 
yd „ Wozds in many Caſes, of which J will cite two o2 thꝛee: 2 Saund, 
x Pont 4, 115,116. 11 Hl. 6. 11 b. Ralt. 622. b. 625. a. Coryton and Hartly 
168. joined in Action againſt L. fo2 grinding at their Mills; the De⸗ 
1 Kol Abr. claration was demurred to, becauſe it appeared their Intereſls 
50", eon. were ſeveral, Per Cur. Though their Intereſts be ſeveral, yet 
$03, 838, the not grinding at anp ok their joint Mills, is an entire Da- 
Cc. mage to both of them. 
And if theſe Mos ſhall be taken ſo in Pleading, to divide 
that which otherwiſe would be joint, much moze they fhall in 
Giants; and if the G2zanto2 had intended this fo2 a joint G2ant, 
: the ſubſequent Clauſe of giving it by Survivoz would be uſeleſs 
and void ; and if it is an entire and joint Gzant, then it muſk 
ſur vive in the Cale of the laſt two, notwithſtanding the Clauſe 
that it ſhall not; which is contrary to his erp2:(s Meaning and 
Intent. There are ſome Cales that come up to this: Vel. 23. 
24. 3 Cro. 637, 651. Dyer 308, 309. 3 Cro. 340, 341- 17 Af 
Pl. 10. 1 Cro. 154. Bere againſt Woodley, Jones 207. is a ſtrong 
Caſe fo? us; but they all ovcr-rule- this: Foꝛ in thoſe Caſes, 
either in the Pꝛemiſſes, Habendum, oz Diſtreſs. there is ſome 
Tom abſolutely joint; but here throughout the Deed the Toms 
are ſeveral. As of Knight's Caſe, which was objecked, there the 
Land was firſt charged with an entire Rent, and then the [Viz] 
comes too late; but if the TToꝛds had been ſeveral at the firſt, 
the Reſervation had been ſo too, and ſo it little differs from 
Winter's Caſe, 14 Eliz. Dyer 308. and will not effect ours which 
does not come under a Videlicet; and the Cale of 2 Rol. go. ts 
not to the Pur por. | 


Darnell. contra. This is a Joint⸗ tenancy on the whole 
Deed. They have not anlkwered the matcrial Part of the 
Caſes cited byus: 2 Rol. 90. Bird againſt Weekes. The Diffe: 


4 rence 
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rence appears ta be taken by the Court, and there diſtind Pay⸗ 
ments were appointed as here, and that was a ſtronger Caſe; 

koz it was on a Mill, and this is on a Deed. The Gant 

is joint of one Rent of 1001. per Annum, and the Clauſe of 
Diſtreſs is, That ik The 100 |. be behind, and not if the ſeveral 
Rents of 201. is Arrear; lo that this is alſo joint, which 
ſhews his Intent. : 


Chief Juſtice. J don't know why a [videlicer] ſhall not (Vis.) The 
make a Separation, as-well as an Habendum; and this is alſo 1 
ſeparate in the Habendum, fo2 it is to each of them and their Vide Hob. 
Alligns reſpetively, ko: the Lives of them and either of them 172, 276. 
reſpeitively. Ik you conſtrue it to be a ſeveral G2ant, all the 3 880. 
Parts of the Deed are ſatisfied, but not if it be taken joint ; 2 1 a, 
fo2 then a Payment to one would be a Payment to all, when 118, 169, 
the Deed limits 20 J. to each of them. And how can it be con- 170, 286, 
ſtrued accozding to the Intent, when each of them would not 237: 254: 
have a Remedy fo? his 20 1. without Partition? * 

Then the Diſtrels is alſo ſeveral. The whole Annuity is 
1001. in Goſs, but it is diffributey into 20 J. each; and as 
to the Survivoz on the Death of the thꝛee firſt, that amounts 
to a new Gzant, and it ſhall not ſurvive as to the two laſt: 

Mob ik it be a feveral Rent, the Arrears ſhall not ſurvive, but 

go to their Executozs; the Cows of the Deed cannot be la- 

tisfied unleſs ft be made a ſeveral Gzant. Equally to be divided Equally to 
does not make it ſeveral, but all the Clauſes are ſeveral of them: 5 ee | 
ſelves. Pon muſt agree, that if it had been ſaid, Habendum |, ati 
20 l. to one, and ſo to the reſf, that had been ſeveral, and that is 390, 301, 
the ſame in Effect, though it ſays (Habendum) the 100 l. to them 3522: 

to be equally dfvived; (viz) 20 1. to one, which fs the ſame as 

if it hay been the fifth Part to one, and ſo to the reſt; in 

which Caſe, one could not have avowed fo2 zo l. (as here he muſt) 

but fo? the fifth Parr. | 4 

Let wie have a Copy of the Deed, fo? it fs (et kozth in hec After Oyer, 
verba ; fo2 if on Oyer of the Deed you have avowey otherwiſe it appear 
than you ought, they may take Advantage of it though after ;.",areavic, 
Qerdit, as they may ok any Thing that makes the Avowyp tho' atter a 
abateable, foz we muſt judge on the whole Reco. Adjourn. - 2 

. > 4 CG UTTER 4s 7, Wow may be 
The King and Hornby L Caſe. | 8 taken of it. Wo 4 
| | . => . 2. a. 
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Petition to the Trealuret and Barons of the Exchequer, <7) 
exhibited by Joſeph Hornby, Ter. Hill. 1 Gulielmi & Matiæ, Yide Sbaner : 2 
fo: the Allowance of Letters — granted by King Charles 11. 1 S. Ar 
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fo2 Payment of an Annuity out of the Exciſe, &c. The At 
tozney-General demurs generally. The Court gave Judgment 
fo2 the Petitioner Hornby; whereupon the Attoznep-General 
brought a Tritt of Erroz. 


- Argued in the Exchequer-Chamber, where the Judgment was 


— — reverſed. 


Record, Petition. & Morac. ſuperinde & Judicium, & Brevis de Error. 


The Arguments of the Lozd Chfef Juſtice Treby fo2 the Re- 
verſal, and the Lozd Chief Juſtice Holt fo2 the Affirmance, 


Termino Sancti Hillarii Anno 1 Gulielimi & Mariæ, 
Regis & Reginæ. 


Lond. Mid. Emorandum, Quod Joſephus Hornby de Lond. Gen, 


venit coram Baronibus de Scaccario wiceſſimo primo 
die Octobr. hoc Termino in propria Perſona ſua & exhibuit Curie hic quaſ- 
dam Literas Patentes Dom. Caroli Secundi nuper Regis Anglie, &c. ſub 
Magno Sigillo Anglie confect. geren. dat. triceſimo Die Aprilis Anno 
Regni dick. Dem. Caroli nuper Regis Anglie viceſimo nono eid. Joſepho 
Hornby, Hered. & Aſſienat. ſuis confect. de annuali redditu five ſumma 
Mille trecent. quinquagint. & duar. Libr. Septemdecim. Solid & decem De- 
nar. annuatim ſol vend. recipiend. & percipiend. | Anglice taken] per pred. Jo- 
ſephum Hornby Hered. & Aſſign. ſuos in perpetuum de redditibus reventionibus 
proficuis & perquiſit. & emolument. & ſolutionibus reſer vat. ſurgen, creſcen. 
& provenien. eid. nuper Dom. Regi Carolo Secundo Hertd. & Succeſſoribus 
ſuis de pro ex ſive ratione debiti Exciſe | Anglice Duty of Exciſe] ſuper 
potum Lupulat & Illupulat & alios Liquores infra Regen. Anelie, Domin. 
Wallie, & Vill. Berwici ſuper Twedam, virtute AFus Parliamenti fat?. 
Anno Regni ejuſdem nuper Regis Caroli ſecundi duodecimo, Intitul. An Act 
for taking away the Court of Wards and Liveries and Tenures i 
Capite, and by Knights Service and Purveyance, and for ſettlin 
a Revenue upon his Majeſty in Lieu thereof; Dat. & conceſſ ſolvend, 
Qu arteriatim (viz.) ad Feſtum Annunciationis beate Marie Virginis 
Nativitatis Sancti Johannis Baptiſt”, Sancti Mich. Arch. & Nativitatis 
Dom. per æquas & equales portiones ſub fiducia in iiſdem Literis patentibus 


expreſs, Et pred. Joſephus Hornby petit Literas patent. de recordo hic 


irrotulari. Quas quidem Literas patent. Barones hic receperunt & illas legi 
& ſub ſerie verborum in iiſdem Liter patent. content. irrotulari preceperunt. 
Et tenor earund. Literarum patent ſequitur in has verba. (Scilicet:) 


I | Charles 
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Charles rhe Second, by the Grace of God of England, Scot: 
land, France and Jreland, King, Defender of the Faith, #c. To all to 
whom theſe Preſents ſhall come, Greeting. Whereas, ſince the Time 
of Our happy Reſtoration, We have been involved in great and 
foreign Wars, as well for the Safety of Out Government, as fot 
the Vindication of the Rights and Privileges of Our Subjects; in 
the Proſecution whereof, We have been conſtrained for ſome Years 


paſt, contrary to Our inclination, to poſtpone the Payment of the 


Monies due from Us to ſeveral Goldimiths and others, upon 
Tallies ſtruck, and Orders regiſtred on, and payable our of ſeveral 
Branches of Out Revenue, and otherwiſe. And although the 
preſent Poſture of Our Affairs cannot reaſonably ſpare ſo great a 
dum as muſt be applied to the Satisfad ion of thoſe Debts, yet 
conſidering the great Difficulties which very many of Our loving 
Subjects, who put their Monies into the Hands of thoſe Goldſmiths 
and others, from whom We received it, do at preſent lie under, 
almoſt to their utter Ruin for want of theic ſaid Monies; We 
have rather choſe, out of Our Princely Care and Compaſſion to- 
wards Our People, to ſuffer in our own Affairs, than that Our 
loving Subjects ſhould want ſo ſeaſonable Relief; And having ſe- 
riouſly conſidered of the Way and Means to effect this our preſent 
Purpoſe, we could not find any more Effectual and leſs Prejudicial 
to Us in the preſent Poſture of our Revenue, than by granting to 
each of them the {aid Goldſmiths and others, to whom We are 
indebted as aforeſaid reſpeRively, and to his and their Heirs 
and Aſſigns, an Annual Sum or Payment, anſwerable in Value 
Yearly to the Intereſt of their reſpective Debts, at the Rate of 
Six Pounds pet Cent. per Annum, for all ſuch Monies that are due 


unto them. The Conſideration whereof induced Us to command 


Our High Treaſurer of England, to cauſe all the Accompts of the 
ſaid Goldſmiths to be ſtated and made up by Richard Ald⸗ 
wozth Eſq; one of Our Auditors, to the Firſt Day of Ja- 
nuary, 1676. which having been accordingly caſt up and ſettled, 
it appears thereby that there is due and owing by Us unto Our 
Truſty and well-beloved Subject, Joſeph Hombp of London, Gold- 
ſmith, the Sum of Twenty- two thouſand five hundred forty - eight 
Pounds five Shillings and fix Pence. In Satisfaction whercof, 
according to Our Intent in theſe Preſents expreſſed, we have re- 


ſolved to grant unto him the Sum of One thouſand three hundred 


fifty · three Pounds ſeventeen Shillings and ten Pence per Annum, 
out of that Part of Our Revenue of Exciſe which was granted to 
Us, Our Heirs and Succeſſors for ever, by an Act of Parliament 
made in the Twelfth Year of Our Reign, Intituled, An At foz 


taking away the Court of TUards and Liveries, and 9 
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Aſſignments of proportionable Parts of the ſaid yearly Sum of One 


Uſe and Benefit of the ſaid Joſeph Hozubp, his Heirs and Aſſigns, 


in Capite, and, by Knights Service and Purveyance, and fo? ſet- 
tling a Revenue upon His Majeſty in Lieu thereof. Know ye there- 
fore, That We, for the Conſideration aforeſaid, and in Satisfaction or 
Lieu of the {aid Debt, ot Sum of Twenty-two thouſand five hun- 
dred forty-eight Pounds five Shillings and fix Pence, by Us owing 
to the ſaid Joſeph Homby, and of Our eſpecial Grace, certain 
Knowledge, and mecr Motion, have given and granted, and by 
theſe Preſents, for Us, Our Heirs and Succeſſors, do give and 
grant unto the ſaid Joſeph Homby, his Heirs and Aſſigns, one 
annual or yearly Rent or Sum of One thouſand three hundred 
fifry-rwo Pounds ſeventeen Shillings and ten Pence, of law- 
ful Money of England, ro be yearly had, received and taken 
by the ſaid Joſeph Poznby, his Heirs and Aſſigns for ever, out 
of the Rents, Revenues, Profits and Perquiſites, Emoluments and 
Payments relerved, ariſing, accruing. or coming, or that hereafter 
thall or may be reſerved, ariſe, accrue or become due or payable 
ro us, our Heirs and Succeſlors, out of, for or by reaſon of the 
Duty of Exciſe upon Beer, Ale and other Liquors, within our 
Kingdom of England, Dominion of Wales, and Town: of Ber- 
wick upon Tweed, by Virtue of the ſaid Act of Parliament, the 
ſaid Sum of One thouſand three hundred fifry two-Pounds ſeventeen 
Shillings and ten Pence per Annum, to be paid quarterly at the 
four molt uſual Feaſts in the Year, chat is to ſay, at the Feaſt of 
the Annunciation of the Bleſſed Virgin Marp, the Nativity of 
St. Johu rhe Baptiſt, Sr. Michael the Archangel, and the Birth of 
our Lord God, commonly called - Chiiſtmas, by even and equal 
Portions, inTruſt for ſuch of the Creditors of the {aid Joſeph Hozn- 
by, as within one Year next enſuing the Date hereof ſhall, upon 
Notice of theſe Preſents, deliver up their Securities, and accept of 


thouſand three hundred fifry-rwo Pounds ſeventeen Shillings and ten 
Pence, for Satisfaction of their reſpective Debts, according to the 
true Intent and Meaning of the Covenant in that Behalf herein 
after contained, for ſo much as their Proporcionable Parts ſhall 
amount unto, and in the mean time ſhall not ſue or proſecute the 
ſaid Joſeph Pozubp, his Heirs, Executors or Adminiſtrators for 
ſuch their Debts, and the Reſidue and Overplus of the ſaid yearly 
Sum. of One rhouſand three hundred fifry-rwo Pounds ſeventeen 
Shillings and ten Pence, to remain and be to and for the proper 


without any Truſt or Account whatſoever, the firſt Payment of. 
the ſaid Sum of One thouſand three hundred filty-rwo Pounds ſe- 
venteen Shillings and ten Pence, to commence from the Feaſt of 
the Birth of our Lord God One thouſand fix hundred ſeventy 25 
oF : Ix: 
po 
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ſix : And We do hereby, for Us, Our Heirs and Succeſſors, autho- 
rize, direct and appoint Our High Treaſurer, Chancellor, Under- 


Treaſurer, Chamberlain and Barons of Our Erchequer, and the 


High Treaſurer and Commiſſioners of the Treaſury, Chancellor, 
Under Treaſurer, Chamberlain and Barons of the Erchequer; of 
Ls, Our Heirs and Succeſſors that hereafter ſhall be, and all other 
Officers and Miniſters of the ſaid Court, and of the Receipt thereof, 
now being, or that hereafter ſhall be, that they and every of them, 
in their teſpective Places, do from Time to Time, upon Requeſt 
of the ſaid Joſeph Homby, his Heirs or Aſſigns, reſpeQively per- 
form all Acts neceſſary for the conſtant and due Payment of the 
{aid yearly Rent or Sum of one thouſand three hundred fifty- two 
Pounds ſeventeen Shillings and ten Pence, to the ſaid Joſeph Hoꝛn⸗ 
by, his Heitrs or Aſſigns, as the ſame ſhall grow due and become 
payable, and of every ſuch Part and Parts as the ſaid Joſeph Hom- 
by, his Heirs or Aſſigns ſhall grant or aſſign to any Perſon or Per- 
ſons, from Time to Time, according to the Truſt and Agreement in 
that Behalf herein contained; and as Occaſion ſhall be, levy or 
ſtrike, or cauſe to be levied or ſtricken in the Receipt of the Ex- 


chequer, of Us, our Heirs and Succeflors from Time to Time, 


Tallies of Pro or Aſſhgnment, or other Tallies, as the Caſe may 
require, and as ſhall be deſired, upon the Commiſſioners,” Treaſu- 
rers, Receivers, Collectors or Farmers of the ſaid Duty and Reve- 
nue for the Time being; or upon ſuch other Perſon or Perſons as 
ought to be charged or chargeable therewith, or accountable to Us, 
our Heirs, and Succeſſors for the ſame, who are hereby required and 
directed from lime to Time to make due Payment thereof accord- 
iogly ; ſo that the ſaid Joſeph Homby, his Heirs and Aſſigns 
.rcipeRively, of all or any Part or Parts thereof, may certainly 
and duly, and on every of the ſaid quarterly Feaſt-Days afore- 
mentioned, for ever hereafter have and receive the ſaid yearly 
Rent or Sum of one thouſand three hundred fifty- two Pounds 
ſeventeen Shillings and ten Pence, hereby granted out of Our 
ſaid Revenue, withaut any further or other Warrant to be ſued 
ſor, had or obtained from Us, Our Heirs and Succeſſots in that 
Behalf, and, without any Account, Impreſt, or other Charge to be 
ſer upon the ſaid Joſeph Poznbp, his Heirs or Aſſigns, or any of 
them, for the ſame: And if it jhall happen ar any Time hereafter, 
that the Rents, Iſſues or Profits of our ſaid Revenue ſhall be paid 
into the Receipt of Our Exchequer, or elſewhere, to the Uſe of 
Us, Our Heirs or Succeſſors, before the levying of ſuch Tallies, 
or before Payment, be made to the faid Joſeph Homnby, his Heirs 
. or: Aſſigns reſpectively, of the ſaid ycarly Rent or Sum of one 
thouſand three hundred fifty- Fog: Pounds ſeventeen Shillings and 
1 | | e eee "AER 
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ten Pence, or any Part thereof, according to the true Intent of 
theſe our Lettets Patents; then, and in ſuch Caſe, our expreſs Will 
and Pleaſure is, and we do hereby of our further eſpecial Grace, 
certain Knowledge, and meer Motion, for Us, our Heirs and 
Succeſſors, authorize and require the High Treaſurer and Com- 
miſſioners of the Treaſury, Chancellor or Undet-Treaſuter, Cham- 
berlain and Barons of the Exchequer, of Us, our Heirs and Suc- 
ceſſors for the Time being, and all other Officers and Miniſters of 
the Exchequer, and of rhe —_— thereof, that they or ſuch of 
them to whom it appertains, do from Time to Time, as often as 
Need ſhall be, well and truly pay, or cauſe to be paid, unto the 
ſaid Joſeph Hoznby, his Heirs and Aſſigns reſpectively, out of 
ſuch Monics as ſhall be ſo paid into our Erchequer, or elſewhere, 
to the Uſe of Us, our Heirs and Succeſſors, all ſuch, or ſo much 
of the ſaid yearly Rent or Sum of one thauſand three hundred fiſty- 
two Pounds ſeventeen Shillings and ten Pence, as ſhall from Time 


to Time be in Arrear, or unpaid, after the Feaſt-Days or Times of 


Payment aforeſaid, or any of them, without any further or other 
Wartant to be ſued for, had or obtained in that Behalf, and with- 
out any Account, Impreſt, or other Charge to be ſet upon him the 
iaid Joſeph Homby, his Heirs or Aſſigns, for the ſame, or any 
Part thereof: And theſe our Letters Patents, or the Exemplifica- 
tion, Entry cr Inrollment thereof, ſhall be unto the High Treaſu- 
rer, Commiſſioners of the Treaſury, Chancellor and Under-Treaſu- 
rcr, Chamberlain and Barons of the Exchequer, of Us, our Heirs 
and Succeſſors, and all other Officers and Miniſters of the ſaid Ex- 


chequer, and to the Commiſſioners, Treaſurer, Receivers, Colle- 


Qors, Farmers, and all other Officers and Miniſters of our ſaid 
Revenue of Exciſe, a good and ſufficient Warrant and Diſcharge for 
all and whatſoever they or any of them reſpectively ſhall do, or 


cauſe to be done, in or about the Premiſſes, purſuant to our Will 


and Pleaſure herein before declared. And our further Will and 
Pleaſure is, and we do hereby of our eſpecial Grace, certain Know- 
ledge, and meer Motion, grant, direct and appoint, That all ſuch 
Tallies of Pro or Aſſignment, or other Tallies as ſhall be hereaſtet 
levicd or ſtruck upon our ſaid Revenue of Exciſe, at the Inſtance 
and Deſire of the ſaid Joſeph Homby, his Heirs or Aſſigns reſpec- 
tively, for or towards the Satisfaction or ſecuring the Payment of 
the ſaid yearly Rent or Sum of one thouſand three hundred fifty- 
two Pounds ſeventeen Shillings and ten Pence, or any Part thereof, 
ſhall be well and truly paid and fatisfied out of the ſaid Revenue 
quarterly, and every Quarter as aforeſaid ; and ſhall be preferrable 


and preferred before any other quarterly Payments out of the ſame, 


by Vertue or Colour of any Warrant, Order ot Direction whatſo- 
I ever 
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ever of any After-date, excepting only ſuch yearly Sums as are 
neceſſarily payable for the Management of our ſaid Revenue, and 
except the yearly Sums amounting to twelve thouſand two hundred 
and nine Pounds fifteen Shillings and four Pence halfpenny, or 
thereabouts, payable thereout unto our deareſt Conſort the Queen, 
as Pargel of her Jointure; and the yearly Sum of twenty-four thou- 
ſand-Pounds, payable to our moſt dear Brother James Duke of 
Pozk; which ſaid ſeveral Sums, we will and do hereby direct, ſhall 
be paid and ſatisfied unto our ſaid deareſt Conſort, and to our ſaid 
moſt dear Brother, out of the ſaid Revenue, duly, conſtantly, and 
in the firſt Place before any of the ſaid Payments, or any other 
Payments whatſoever to be made our of the ſame. And our Will 
and Pleaſure is, and the ſaid Joſeph Hombp, for himſelf, his Heirs, 
Executors, and Adminiſtrators, doth covenant, grant and agree, to 
and with Us, our Heirs and Succeſſors, that he the ſaid Joſeph 
HDHo2nby, his Heirs and Aſſigns, ſhall and will, at any Time or 
Times, within one Year next enſuing the Date hercof, grant and 
aſſign proportionable Part and Parts of the ſaid yearly Rent or 
Sum of one thouſand three hundred fifry-two Pounds ſeventeen 
Shillings and ten Pence, unto ſuch of his Creditors, or others, by 
their Appointment, as will be content to deliver up their Secu- 
rities, and take ſuch Aſſignments in Satisfaction of their Debts, 
according to the Truſts herein before expreſſed : And that he the 
ſaid Joſeph Honby, his Heirs or Aſſigns, ſhall not nor will, du- 
ring the ſaid Space of one Year, make any Grant or Aſſignment 
of all, or any Part of the ſaid yearly Sum of one thouſand three 
hundred fifry-rwo Pounds ſeventeen Shillings and ten Pence, unto 
any Perſon or Perſons but ſuch as are Creditors of the ſaid Joſeph 
Homby, or others, by their Appointment as aforeſaid : And that if 
any Difference ſhall at any Time or Times, within the Space of one 
Year and an half now next coming, ariſe between the the ſaid Jo- 


ſeph Homby, his Heirs, Executors, Adminiſtrators or Aſſigns, or 


any of them, and the ſaid Creditors, or any of them, touching the 
aſſigning or diſpoſing of all or any Part or Parts of the ſaid Annui- 
ty or yearly Sum of one thouſand three hundred fifry-rwo Pounds 
ſeventeen Shillings and ten Pence; that then the ſaid Joſeph Homn- 
by, his Heirs, Executors, Adminiſtrators and Aſſigns, ſhall and 
will from Time to Time ſubmit themſelves, and all Matters and 
Things relating thereunto, to the Control of the Lord High Trea- 
ſurer, or the Commiſſioners of the Treaſury for the Time being, 
and ſhall and will obſerve and fulfil all ſuch Orders and Directions 
as the Lord High Treaſurer, or the Commiſſioners of the Treaſury, 
ſnall from Time to Time make or give concerning the ſame. Pro- 
vided always, and our further Will and Pleaſure, Intent and Mean- 


ing 
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ing is, and is hereby declared to be, That all Aſſignments to 
be made as well before as after the ſaid Space of one Year, of any 
Part or Parts of the ſaid yearly Sum of one, thouſand: three 
hundred fifty. two Pounds ſeventeen Shillings and ten Pence hereby 
granted, ſhall, within the Space of thirty Days next, after the Exe» 
cution thereof, be enrolled before the Auditor of the Receipt. of 
the Exchequer, or the Clerk of the Pells for the Time being, to 
the End it may appear what Aſſignments have been granted, and 
Payments may be made thereupon according to the Intent of theſe 
Preſents, and that every Aſſignment not ſo enrolled, ſhall be of none 
Effet. Provided alſo, That when We, our Heirs or Sueceſſors, ſhall 
at entire Payments have actually paid the full Sum of twenty two 
thouſand five hundred forty- eight Pounds five Shillings and ſix 


Pence, of lawful Money of England, co che ſaid Joſeph Homby, 


his Heirs and Aſſigns, and to ſuch Perſon or Perſons to whom ſuch 
Aſſignment or Aſſigaments ſhall be made as atorclaid, reſpectively, 
in Proportion amongſt them, after the Rate of one hundred Pounds 


Principal Maney, for each and every ſix Pounds per Ann. which 


they, every, or any of them reſpectively ſhall, or ought to have 
and enjoy of the ſaid yearly Sum of one thouſand three hundred 
fiſty · two Pounds ſeventeen Shillings and ten Pence, hereby grant»: 
ed by Vertue of theſe Preſents, or ſuch Aſſignment or Aſſignments 
as ſhall be made and inrolled as aforeſaid, and fo after thoſe Propor- 


tions and Rates for greater or leſſer Sums, as the reſpective Caſes 


ſhall happen, and alſo the Arrears of the ſaid yearly Sum of one 
thouſand three hundred fifty-two Pounds ſeventeen Shillings and 
ten Pence, if any be: That then theſe Preſents,” and the Grant of 
the ſaid yearly Sum of one thouſand three hundred. fifry-two - 
Pounds ſeventcen Shillings and ten Pence, ſhall ceaſe and be void, 
any Thing herein before contained to the contrary notwithſtanding... 
And we do hereby of our further eſpecial Grace, certain Knowledge, 


and meer Motion, for Us, our Heirs and Succeſſors, grant unto 


the ſaid Joſeph Hoznby, his Heirs and Aſſigns ; and our expreſs. 
Pleaſure is, That theſe our Letters Patents, and every. Clauſe, Ar- 


ticle, and Sentence therein contained, whereupon any Ambiguity 


or Doubt ſhall or may ariſe, that the ſame ſhall be all Times ex- 
pounded and taken moſt favourably and beneficially for the Ad- 
vantage of the ſaid Joſeph Hozmby, bis Heirs and Aſſigns; and that 
theſe our Letters Patents ſhall be good and efſectual in Law, and 
ſhall be available to the ſaid Joſeph Hombpy, his Heirs and Aſſigns 


reſpectively, for his and their receiving and enjoying the ſaid year- 


ly Rent or Sum of one thouſand three hundred fiſty- two Pounds 


ſeventeen Shillings and ten Pence, with all the Arrearages thereof 
in Manner aforeſaid, notwithſtanding the not reciting, os not men- 
N | tioning, 
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tioning, or not truly and certainly reciting or mentioning of/any 
Act or Acts of Parliament, whereby the (aid Revenue was given 
and granted unto Us, our Heirs and Succeſlors, or by what Title 


we have received or enjoyed the ſame: And notwithſtanding the 


not reciting, or not mentioning in this our Grant, any Leaſe or Lea- 
{cs, Grant or Grants, Charge or Charges, made of or upon, or out 
of the ſaid Revenue, or any Part thereof alone on the ſaid Reve- 
nue, or on the ſame, and any other Part or Parts of cur Revenue 
of Exciſe, or generally on our Revenue, or the Date or Contents of 
ſuch Leaſes or Grants, or of the Perſons to whom the ſame are 
made: And notwithſtanding that no Mention be herein of the di- 
rect and certain yearly and other Rents and Profits of the Premiſſes, 


or of the certain, true or direct Nature of ſuch Rents and Profits, | 


or how or in what Manner they ariſe, become due, or payable un- 
to Us, our Heirs and Succeſſors: And notwithſtanding rhe not 
mentioning how, and in what Manner the ſaid Debt due from Us 
to the ſaid Joleph Hoꝛnbp ariſeth particularly, or any Miſtake in 
the Stating, or in the Quantity or Sum of the aforementioned Debr 
due, or herein mentioned to be due by Us to the ſaid Joleph 
Hozuby: And notwithſtanding the Statute of Henry che Fourth, 
late King of England, publiſhed in the firſt Year of his Reign: 
And notwithſtanding the Statute of Henry the Sixth, late King of 
England, made and publiſhed in the eighteenth Year of his 
Reign: And notwithſtanding the Statute of Henty the Eighth, late 
King of England, made and publiſhed in the rwenty-lixth Year 
of his Reign: And notwichſtanding the Statutes or Acts of this 
preſent Parliament, made and publiſhed in the twelfth Year of 
Our Reign, whereby the ſaid Revenue was, or was mentioned or 
intended to be granted, ſettled, and confirmed unto Us, Our 
Heirs and Succeſſors, or any Article, Clauſe, Sentence, or Reſtraint 
therein contained: And notwithſtanding any Defect in this our 
Grant, or any Act, Statute, Ordinance, Proclamation, Proviſion 
or Reſtraint whatſoever made or provided, or any other Act, Mat- 
ter, or Thing whatſoever to the contrary hereof, in any wile not- 
withſtanding. And laſtly, Our Will and Pleaſure is, aud W. 
do hereby of Our more abundant Grace, certain Knowledge, and 
meer Motion, for Us, and Our Heirs and Succeſſors, covenant. 


and grant to and with the ſaid Joſeph D9mbp, his Heirs and Al- 


{12ns, that due Payment ſhall be made of the ſaid yearly Sum of 
One thouſand three hundred fifty-two Pounds ſeventeen Shillings, 
and ren Pence, hereby granted, and all other Things hereby di- 
reed to be done on Our Part, ſhall be from Time to Time done 
and performed, according to the true Intent and Meaning of thcie 
Preſents: And that if ar any Time hereafter, any Defect or we 

| L tion 
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ſtion ſhall be found or made of or in the Validity of this Our pre- 
ſent Grant, That then upon the humble Petition of the (aid Joſeph 
Homby, his Heirs and Aſſigns, We, Our Heirs and Succeſſors, 
will be graciouſly pleaſed ro make ſuch further Grant, Aſſurance 
and Confirmation of the ſaid yearly Rent or Sum of One thouſand 
three hundred fifty-rwo Pounds ſeventeen Shillings and ten Pence, 
to the ſaid Joſeph Homnby, his Heirs or Aſſigns, as by Our Attor- 
ney General ſhall be approved of and adviſed, and by the Counſel 
learned in the Law, of the ſaid Joſeph Moznby, his Heirs or 
Aſſigns, ſhall be adviſed and defired, and with ſuch beneficial 
Clauſes therein to be contained as ſhall be thought expedient and 


moſt conducing to the Performance of Our W1ll and Pleaſure herein 
before declared. In TUitneſs whereof, Gr. 


Quibus quidem Literis Patentibus leFis pred. Joſephus Hornby dicit, 
quod Vigore Premiſſorum ipſe idem Jolephus Hornby ſoſit. fuit de & in 
pred. annuali Redditu five Summa Mille trecent. quinquagin. & duarum 
Libr. ſeptendecim Solid. & decem Denar. ut de Feodo & Fur. & fic inde 
ſefit. exiſten. ipſe idem Joſephus Hornby poſtea, ſcilicet guinto Die Auguſti 
Anno Regni Domini (nuper Regis) Caroli Secundi tricefimo tertio apud 
Weſtm. pred. per quoddam Scriptum ſuum Sigillo ſuo figillat. & in Cur. 
hic de Record. Debit. modo & Debit. Juris Forma Irrotulat. cujus dat. eff 
eiſdem Die & Anno ult. mentionat. pro Conſideration. in eodem Script. men- 
tionat. relaxavit prefat. Domino Carolo Secundo, Heredibus &. Succeſſo- 
ribus ſuis annual. Sum. Sexcent. Libr. Parcel. prad. annual. Sum. Mille 

trecent. quinquagint. duar. Libr, ſeptendecim Solid. & decem Denar. prefat. 
Joſepho ut præfert. Conceſs. prout per Record, Cur. il. liquet & apparet, & 
ipſe idem Joſephus Hornby continuavit, & adhuc ſeit. exiſt. ut de Feodo 
& Jure de & in annuali Readitu ſive Summa Septingent. quinquagint. 
duar. Libr. ſeptendecim Solid. & decem Denar. reſid. pred. annualis Red. 
ditus five Summe Mille trecent, quinquagint. duar. Libr. ſeptendecim Solid. 
& decem Denar. in Literis Patentibus pred. mentionat. & per eaſdem eid. 
Joſepho ut prafert. Conceſs. & eundem annualem Redditum five Summam 
Septingent. quinquagint. & duar. Libr. ſeptendecim Solid. & decem Denar. 
reſid. pred. annualis Redditus five Summæ Mille trecent. quinquag int. duar. 
Libr. ſeptendecim Solid. & decem Denar. de Jure habere & recipere debuit 
diebet Vigore Literarum Patentium pred, 

Et prafat. Joſephus ulterius dicit, quod ipſe recepit & ſatisfa&us fuit, 
& exiſtit de & pro omnibus Arrearagiu pred. annualts Summe Septingent. 
quinquagint. & duar. Libr. ſeptendecim Solid. & decem Denar. debit. 8 ſo» 
labil. ad Feſtum & pro Feſto Annunciationis beate Mariæ Virginis, Anno 
Regni Domini ( nuper Regis ) Caroli Secundi triceſimo quinto, & qued 
Summa Quinque mille ockogint. & auar. Libr. quatuor Denar. & unius Obo- 

Ii, pro Arrearagiis ejuſdem annualis Summæ Septingent. quinquagint. & 
4 „ duar. 
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duar, Libr. ſprendecim Solid. & decem Denar. poſt pred, Feſtum Annun- 
ciationis beats Mariæ Virginis, Anno triceſimo quinto ſupradict. debit. & 


ſelabil. ad Feſtum & pro Feſto Natalis Domini, communiter vocat. Chriſtmas: 
ult. præterit. Anno primo Regnorum dictorum Domini Regis & Dominæ 


Reg inæ nunc modo debit, & inſolubil. exiſtit præfat. Joſepho Hornby, ſci- 
licet Sum. Cent. octogint. & octo Libr. quatuor Solid. quinque Denar. & 
unius Oboli, pro uno Quarterio Anni finit. ad Feſtum Nativitatis Sancti 
Johannis oF Anno Regni dicti (nuver Regis) Caroli Secundi tri- 
ceſimo quinto, & ſimil. Sum Centum octoginta 8 octo Librarum quatuor 


Solidorum quinque Denariorum & unius Oboli. pro uno alio Quarterio Anni 
finit. ad Feſtum Sancti Michaelis Archangeli Anno triceſimo quinto 
ſapradict. & fimil. Sum. Centum octoginta & octo Librarum quatuor Solid. 


quinque Denariorum & unius Oboli, pro alio Quarterio Anni finit. ad Feſtum 
Natalis Domini Anno triceſimo quinto ſupradict. & fimil. Sum. Centum 
oftoginta & ofto Libr, quatuor Solid. quinque Denar & unins Oboli, pro uno 
Quarterio Anni finit. ad Feſtum Annunciationis beatæ Mariæ Virginis An- 
no Regni dicti (nuper Regis) Caroli Secundi triceſimo ſexto, & ſimil. Sum. 
Cent, octoginta & ofto Libr. quatuor Solid. quinque Denar. & unius Oboli, 
pro uno alio Quarterio Anni finit. ad Feſtum Nativitatis Sancti Johannis 
Baptiſtæ Anno er. ſuprad ict. & ſimil. Sum. Centum ottoginta & 
oito Libr. quatuor Solid. quinque Denar. & unius Oboli, pro uno alio Quar- 
terio Anni finit. ad Feſtum Sancti Michaelis Archangeli Anno triceſimo 


ſexto ſupradif. & fimil. Sum. Centum oftoginta & otto Libr. quatuor Solid. 
 quinque Denar. & uninus Oboli, pro uno alio Quarterio Anni Gr ad Feſt um 


Natalis Domini Anno triceſimo ſexto ſupradictk. & fimil. Sum. Centum 
oftoginta & ofto Libr. quatuor Solid. quinque Denar. & unins Oboli, pro 
uno alio Quarterio Anni finit. ad Feſtum Annunciationis beatæ Mariæ Vir- 


ginis Anno primo (nuper Regis) Jacobi Secundi, & fimil. Sum, Centum 


oftoginta & octo Libr. quatuor Solid. quinque Denar. & unius Oboli, pro 
uno alis Quarterio Anni finit. ad Feſtum Nativitatis Sancti Johannis Bap- 
tiſtæ Anno primo ſupradict. & ſimil. Sum. Centum oFoginta & odo Libr, 
quatuor Solid. quinque Denar. & unius Oboli, pro uno alio Quarterio Anni 


finit. ad Feſtum Sancti Michaelis Archangeli Anno primo ſupradict. & 
frmil, Sum. Centum octoginta & obe Libr. quatuor Solid. quinque Denar. 


& unius Oboli, pro uno alio Quarterio Anni finit. ad Feſtum Nativitatis Do- 
mini Anno primo ſupradict. & fimil. Sum. Centum octoginta & octo Libr. 
quatuor Solid. quinque Denar. & unius Oboli, pro uno alio Quarterio Anni 


nit. ad Feſtum Annunciationis beats Marie Virginis Anno ſecundo Regni 
ejuſdem nuper Jacobi Sccundi Regis, & ſimil. Sum. Cent. octoginta & odo 


Libr. quatuor Solid. quinque Denar. & unius Oboli, pro uno alio Quarteridꝰ 
Anni finit. ad Feſtum Nativitatis Sancti Johannis Baptiſte Anno ſecundo 


ſupradict. & fimil. Sum. Centum octoginta & octo Librarum quatuor Solid. 
quinque Denar. & unius Oboli, pro uno alio Quarterio Anni finit. ad Feſtum 
Sancti Michaelis Archangeli Anno ſecundo ſupraditt. &. fimil. Sum. Cen- 


tum 
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tum ectoginta & oo Libr. quatuor Solid. quinque Denar. & unius Otoli, 
| pro alio Quarterio Anni finit. ad Feſium Natalis Domini Anno ſecundo ſu- 
pradicto, & ſimil. Sum. Centum octoginta & odo Librarum quatuor Solid. 
quingue Denar. & unins Oboli, pro uno alio Quarterio Anni finit. ad Feſtum 
Annunclation is heatæ Marix Virg inis Anno tertio Regni ejuſdem (unper 
Regis) Jacobi Sccundi, & ſimil. Sum. Centum ectoginta & ccto Librarum 
quatuer Solid. quinque Denar. & unius Ololi, pro uno alio Quarterio Anni Y 
Hnit. ad Feſtum Nativitatis Sancti Johannis Baptiſl.e Anno tertio ſapradict. 

& ftmil. Sum. Centum octeginta & ocło Litr. quatuor Solid. quinque De- 

nar. G. nnins Oboli, pro uno alio Quarterio Anni finit. ad Feflum Sancti 
Michaelis Archengeli Anno tertio (upraditto, & fimil. Sum. Centum oft o- 

ginta & eto Libr. quatnor Solid. quinque Denar & unius Oboli, pro uno alio 
Quarterio Anni finit. ad Heſtum MVatalis Domini Anno tertio ſupradiilo, & 
ſimil. Sum. Centum octoginta & odto Libr. quatucr. Solid. qi i1que Denar. & 

unius Oboli, pro uno alio Onarterio Anni init. ad Feſtum Annunciationis teate 
Mariæ Virginis Anno quarto Regni pred. ( nuper Regis) Jacobi Secunai, 

& (mil. Sum. Centum octeginta & ccto Libr. quatuor Solid, quinque De= 
nar. & nnins Oboli, pro uno alio Quarterio Anni finit. ad Feſtum Nativita c-. ]. 
tis Sancti Johannis Baptiſte Anno quarto ſupradicto, & ſimil. Sum. Centum 
octoginto & octo Libr. quatuor Solid, quinque Denar. & unius Olboli, pro uno = - 
alio Quarterio Anni finit. ad Feſtum Sancti Michaelis Archangel: Anno Rt | 
quarto ſupradicto, & fimil. Sum. Centum octoginta & octo Libr. quatuor © 
Solid quinque Denar. & unins Oboli, pro uno alio Quarterio Anni finit. ad 
Feſlum Natalis Domini Anno Domini Milleſimo ſcæcenteſimo octogeſimo 
oftavo, & fimil. Sum. Centum octoginta & octo Librarum quatucr Solid. 
guinque Denar. & unius Oboli, pro uno alio Quarterio Anni finit. ad Feſtum 
Aununciationis beate Mariæ Virę inis Anno Regnorum pred. Gulielmi & 
Mariæ (unc Regis & Reginæ) primo, &. fimil. Sum. Centum octoginta & 
ofFo Libr. quatuor Solid. quinque Denar. & unius Oboli, pro uno alio Quar- 
terio Anni finit. ad Feſtum Nativitatis Sandi Johann is Baptiſtæ Anno pri- 
mo ſupradicto, & ſimil. Sum. Centum octoginta & offo Libr. quatuor Solid. 
quinque Denar. & unius Ololi, pro uno alio Quarterio Anni ſinit. ad Feſium 
Sancti Michaelis Archangeli Anno primo ſupradiclo, necnon alia Conſimil, | 
Sum. Centum octoginta & octo Libr. quatuor Solid. quinque Denar. & unius Wi 
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Obcli, pro uno alio Quarterio Anni finit. ad Feſtum Natalis Domini nunc I | 
ult. præterit. & Anno primo ſupradicto, attingen. in toto nt ſupra: Et pe- 3 
tit idem Joſephus Hornby, quod pred. Breve Paten. in Forma prad. Fatt. 


1 

? — 

oF = 
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Juxta Jenor. & Effect. earundem prefar. Joſepho Hornby allecentur, & 
quod pred. ſept. aliæ quarteriales Summe Centum octoginta & odo Lil rarum 
quatuor Solid. quinque Denar. & unizs Oboli, a Feſto Annunciationis beate 
Mariæ Virginis Anno Regni dicti (nuper Regis) Caroli Secundi triceſmo Wl. 
quinto uſque ad Feſtum & pro Feſio Natalis Domini nunc ult pratrrit, Wl 
attingen. ut ſupra, ad Quinque mille octoginta & duas Libr quatuor Dr nar, 

& unum Obolum, ficnt prefertur Debit. & Aretro, & inſolut. exiſten. 
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prefat. Joſepho Hornby ſolventur, quodque etiam pred. annual, reddit. 


| five ſum. ſeptingent. quinquaginta & auarum libr. ſeptendecim ſolid, & 


d:cem denar. reſi d. pred. annual. reddit, five ſum. mille trecent. quinqua- 
ginta & duarum libr. ſeptendecim ſolid & decem denar. in literis pa- 
tentibus pred. mentionat 4 pred. feſio Natalis Domini ult. praterit. prafat. 
Joſepho Hornby, herd. & aſſien. ſuis, ad pred. ſeparalia feſta in 
diftis literis patentibus ſpecificat. in poſterum per equas & aquales por- 


| tiones ſccundum formam &. effc Gum literarum patentium pred. ſolvetur, 


qguodque talis toties quoties caſus requireret, levand. ad recept. hujus Scac- 
car. pro dicto annuali redditu five ſumma ſeptingent. quinquaginta & 
duarum libr. ſeptendecim ſolid. & decem denar. refid. pred ſum. mille 
trecent. quinquaginta & duarum libr. ſeptendecim ſolid. & decem denar. 
quando & quoties idem reſid. reddit. five ſum. ſen aliqua pars vel parcel. 
inde deweniret, debit. levarentur ſ:cundum formam, eſfectum & adi. 
rectionem earundem literarum patentium, & ſecundum curſum recept. 
hujus Scaccarii, & quod omnes peteſtat. remed. & res quecunque in & 
per dict. liter. patent. conceſſ. & mentionat. tangen. ſolution. denar. ſum, 
in dictis literis patent. mentionat. & pro ben:ficio prefat. Joſephi Horn- 
by, hered. & afſien. ſuorum exequerentur & capiant effectum ſecundum 


formam &. effeFum liter. patent. pred. cum hoc quod idim Joſephus 


Hornby veriſtcare vult, quod ad pred. feſtum Natalis Domini ult. preterit. 


= ſuficien. fuer. & ad hoc ſufficien. exiſtunt de reddit. revencon. proficuts, 


perquifition | Anglice Perquiſites ] emolumen. & ſlution. renovan. pro- 
wvenien. recept. & ſolut. de & pro debito de le exciſe pred. virtute act us 
parliamenti pred. ad ſolvend & ſatisfaciend. præfat. Jolepho Hornby, 
pred ſummam ſeptingent. quinquagints & duarum libr. ſeptendecim ſo- 
lid. & decem denar. ſicut prefertur ei debit. & aretro exiſten. ultra & 
præter omnes annual. ſum. neceſſar. & ſolubil. uſque tempus illud pro gu- 
her nation. | Anglice Management] did revencon. & ultra & preter 
pred. ſum. auodecim mille Aucent. & novem libr. quindecim ſolid. quatuor 
denar. & unius oboli, aut eo circiter, ſolubil. exinde Catherinæ Reginæ, 
tunc conſort. nunc reginæ dotal. dicti Domini (nuper Regis) Caroli ſecun- 
di, ut parcel. jundturæ ſug, in literis patentibus pred. mentionat. & ultra 
& preter pred. ſum. viginti & quatuor mille libr. ſolubil. pred. Jaco- 
bo, tunc Duci Eborac. Fratri Domini (nuper Regis) Caroli ſecun- 
di, in literis patent. pred. conceſſ. cum hoc etiam quod pred. Jolephus 
Hornby werificare vult, quod nec pred. dominus Carolus ſecundus, nuper 
Rex Angliæ, Cc. nec pred. Dominus Jacobus ſecundus, nuper Rex An- 
gliæ, nec pred. Dom.Willielmus & Maria, modo Rex & Regina Angliz, 
aut eorum aliqui vel aliquis hucuſque non ſolverit ſtu ſolvit prefat. oe: 
pho Hornby aut aſſig nat. ſuis pred. ſum. viginti duar. mille quingent. 
quadraginta & ofFo libr. quinq ue ſolid. & ſex denar. in dictis liters patent. 
mentionat. ſeu aliquam inde partem ſen parcel. ultra ſeu preter ſum. decem 
mille libr. exiſten. conſid. in dict. ſcript. relaxat. per præfat. Joſephum 

M Hornby 
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Hornby; whereupon the Attozney General brought a Crit of 


Hornby prefat. Carolo Secundo, nuper Regi Angliz, &c. ut prefertur 
fad. & pro qua ſum. ipſe idem Joſephus Hornby relaxavit eidem Domino 
nnper regi pred. annual. ſum. ſexcent. livr. parcel. pred. annual. ſum. mille 
trecent. quinquaginta & duarum libr. ſptendicim ſolid. & decem denar. 
ſuperius mentionat. 


To this the Attomney-General demurs generally, and the ſaid 
Joſeph Hornby the Petittoner joined in Demurrer. 


and the Court gave Judgment fo2 the Petitioner Joſeph 


Erroꝛ in the Exchequer-Chamber. Note, The Judgment ts re- 
cited in the TUrit of Erro2 ; which is as follows : 


O M. Rex & Dom. Regina nunc Guliclmus & Maria manda- 
verunt Theſaur. & Baronibus de Scaccar. ſuo breve ſuum clau- 

ſum in hæc verba ſcilicet Gulielmus & Maria Dei Gratia Angliæ, 
Scotiz, Franciæ & Hiberniæ, Rex & Regina, Fidei Defenſores, &c. 
Theſaurario & Baronibus ſuis de Scaccar. ſuo ſalutem Quia in Re- 
cord. & Proceſſ. ac etiam in redditione judicii loquelæ cujuſdam pe- 
tionis cujuldam Joſephi Hornby, quæ fuit in curia noſtra coram 
vobis præfat. Baronibus noſtris de Scaccar. noſtro præd. termino 
Sancti Hillarii Anno Regni noſtri primo exhibit. de allocatione qua- 
rundam literarum patent. dom. nuper Regis Caroli ſecundi præd. 
Joſepho Hornby & hæredibus ſuis confet. & ſolution. cujuſdam an- 
nual. reddit per eaſd. literas patent. per eundem nuper Regem eidem 
Joſepho Hornby, & hæredibus ſuis conceſſ. ſolvend. & percipiend. 
de revention. proficuis & ſolution. ſurgen. & provenien. nobis, hæ- 
red. & ſucceſſ. de pro & ratione debit. Exciſæ, ſup. potum lupulat. 
& illupulat. & alios liquores necnon arrearag. ejuſdem annual. 
reddit. pro ſeparal. quarter. Anni finit. ad feſtum Nativitat. Do- 
mini anno primo ſupradict. error intervenit maniſeſtus ad grave 
damnum noſtrum. Ac cum in ſtatuto in Parliamento Dom. Ed- 
ward. nuper Regis Angliz tertii, progenitoris noſtri apud Weſtm. 
Anno Regni ſui triceſimo primo tent. edit. inter cæterum concordat. 
fuit & ſtabilit. quod in omnibus caſibus regem aut alias perſonas 
rangen. ubi quis queritur de errore facto in Scaccar. Cancellar. The- 
laur. venire fac. coram eis in aliquam cameram conſilii juxta Scac. 
record. & proceſſ. hujuſmodi extra dict. Scaccar. & aſſumptis ſibi ju- 
ſticiariis & aliis peritis talibus qualem ſibi videbir. fore aſſumen. vo- 
cari fac. coram eis Baron. de Scaccar. pred. ad audiend. information. 
ſuas & cauſas judiciotum ſuorum & ſuper hoc negotium hujuſmodi 
debite fac. examinari. Et ſi quis error invent. fuit illum corrigi & ro- 
tulos emendari ac poſtea eos in dict. Scaccar. ad executionem inde 
3 faciend. 
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faciend. remitt. fac. ſicut pertinet prout in cod. ſtatuto plenius con- 
tinetur. Nos igitur volentes errorem {1 quis fucrit juxta formam (tar; 
pred. corrigi & celerem juſtitiam fieri in hac parte vobis mandamus 
quod fi judicium inde redditum fit tunc record. & proceſſ. præd. 
cum omnibus ea rangen. coram Dom. Commilhonariis ad cuſtod, ſi- 
gillum magnum Angliæ & vobis vos prafar. Theſaur. in cameram 
conſilii juxta Scaccarium prad. | vocar. le Council: Chamber] dic 
Martis vidclicet none die inſtantis menſis Februarii venire fac, Ut 
quod Dom. Commiſſionatii & vos præſat. Thelaur. viſis & examinar. 
record. & proceſ]. præd. auditiſq; informationibus veſtris vos præfat. 
Barbnes ulterius in hac parte de conſilio juſticium & aliorum peritor, 
hujuſmodi fieri fac. quod de jute & ſecundum formam ſtar. præd. fu- 
erit faciend. T. nobis ipſis apud Weſtm. primo die Februarii, Anno 
Regni W. 3. Fiſh. Alloc. R. Atkins. 

Record. & proceſſ. de quibus in brevi de crrore prædict. fit 
mentio ſequitur, &c. 

Et ſuper hoc Georgius Treby miles Attorn' dictor. Dom. Regis 
& Dom. Reginæ, nunc general. qui pro eiſdem Dom. Rege & Dom. 
Regina in hac parte ſequitur, præſen. hic in curia in propria perſona 
ſua pro eiſdem Dom. Rege & Dom. Regina dicit quod in record. & 
in proceſſ pred. necnon in redditione judicii prad. de & ſuper 
præd. Morac. in Lege manifeſte eſt errat'. In hoc videlicet quod 
præd. Literæ Patent. ſupetius recitat. & materia in eiſdem content. 
& ſpecificat. ac præd. materia per dict. Joſephum Horaby, in forma 
præd. allegat. minus ſufficien. in lege exiſtunt ad ipſos Dom. Regem 
& Dom. Reginam nunc de aut cum ſolution. denar. prædict. de ar- 
rearag. pro præd. ſeparalibus quarteriis Anni aut cum præd. ſolu- 
tion. præd. annualo reddit. five ſum. præfat. Joſepho Hornby in for- 
ma prxd. onerand'. Eo tamen non obſtante adjudicar. exiſtit. per Ba- 
rones præd. quod præd. literæ patent. præfat. Dom. nuper Regis Ca- 
roli Secundi præfat. Joſepho Hornby, ut præfertur conceſſ. & ſupe- 
rius recitat. & itrotulat. juxta tenorem & effectum earundem ipſi 
præfat. Joſepho Hornby allocar. Et quod præd. ſumma quing; 
mille octogint. & duarum librarum quatuor denar. & un. obol. 
pro. atreatagiis dict. annual. reddit. five ſum. ſeptingent. quinqua- 
gint. duarum librarum ſeptendecim ſolid. & decem denar. reſid. 
præd. annual, reddit. five ſum. mille treſcentar. quinquagint. duar: 
librar. decem ſolidor. & decem denar. in literis patent. præd. 
ment ionat. a præd. Feſto Annunciationis beatæ Mariæ præd. Virginis 
Anno Regni dict. Dom. nuper Regis Caroli Secundi triceſimo quar- 
to uſque ad Feſtum & pro Feſto Natalis Dom. Anno primo Reg- 
ni Dom. Gulielmi & Dom. Mariæ nunc Regis & Reginæ ſupradict. 
fic ut præfertur aretr. & inſolut. exiſten. ipſi præfat. Joſepho Hornby 
ad recept. hujus Scaccar. per man. Commiſſionar. Theſaur. & Camerar: 


ejuſdem 
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ejuſdem recept. qui modo ſunt & per man. Commiſſionar. Theſaur. 
& Camerar. ejuſdem recept. pro & tempore exiſten. de theſauro 
provenien. accreſcen. ex illa parte revention. de le Exciſe in Li- 
tetis Patent. præd. mentionat. fore conceſſ. dicto nuper Regi Carolo 
Secundo, hæred. & ſucceſſ. ſuis impetpetuum per actum Parliament. 
fact. Anno Regni ejuſdem nuper Regis duodecimo in man. eorund. 
Commiſſionar. Theſ. & Camerar. jam exiſt. & in manus Commiſſio-;k 
nar. Theſ. Theſaur. & Camerar. impoſterum exiſten. ſolvetur poſt & 
ultra annual. ſum. neceſſatr. (olubil. pro gubernation. | Anglice 
Management! dict. revention. de le Exciſe, & poſt & ultra an- 
nual. ſum. attingen. ad duodecim mille ducent. & novem libtas 
quindecim ſolid. & unum obol. ſeu eo circiter in Literis Patent. 
prædict. mentionat. fore ſolubil. exinde annuatim Catherinæ nuper 
Reginz Conſott. dicti nuper Regis Caroli Secundi & modo Dom. 
Reginæ dotiſſæ Angliæ & parcel. junctutæ ſuæ, & poſt & ultra pred. 
ſummam vigint. & quatuor mille librarum in Literis Patent, præd. 
mentionat. fore ſolubil. Jacobo tunc Duci Ebor. fratri dict. Dom. 
nuper Regis Caroli Secundi & quod ptæd. annual. reddit. five ſum- 
ma ſeptingent. quinquagint. & duarum librarum ſeptendecim ſo- 
lid. & decem denar. reſid. præd. annual. reddit. ſeu ſum. mille treſ- 
centar. quinquagint. & duarum librarum ſeptendecim ſolid. & decem 
denar. in præd. Literis Patent. mentionat. eidem Joſepho Hornby 
ſic ut ptæfertur conceſſ a præd. feſto Natalis Dom. Anno Regni 
dict. Dom. Gulielmi & Dom. Mariz nunc Regis & Reginæ An- 
gliæ, &c. primo ſupradict. ipſi eidem Joſepho Hornby, hæred. & 
aſſig. ſuis ad recept. hujus Scaccar. per manus Commiſſionar. Theſ. 
Thelaur. & Camerar. ejuſdem recept. pro tempore exiſten. de The- 
ſauto de tempore in tempus provenien. aceteſcen. & emergen. de 
præd. hareditar. revention. de le Exciſe in man. ſuis de tempore in 
tempus cxiſten. poſt & ultra annual. ſummam neceſſar. ſolubil. pro 
gubernation. [Anglice Management | dict. revention. de le Exciſe, 
& poli & ultra annual. ſummam attingen. ad duodecim mille du- 
cent. & novem libras quindecim (olid. quatuor denar. & unum 
obol. aut co ciiciter in dictis Literis Patent. mentionat. fore ſolubil. 
exinde annuat. præfat. Catherinæ modo Reginæ dotiſſæ Angliæ ut 
parcel. junctur. ſua & polt & ultra annual. ſummam viginti quatuor 
mille librarum in eiſdem Litcris Patent. mentionar. fore annuat. 
nuper ſolubil. præfato Jacobo Duci Ebor. & modo annuar. ſolubil. 
Vom. Regi & Dom. Reginæ nunc ad præd. ſeperal. feſta Annuncia- 
tionis beatæ Mariæ Virginis Nativitatis Sancti Johannis Baptiſtæ, 
Sancti Michaelis Archang. & Nativitat. Dom. Dei noſtri communiter 
[ vocat Chuſtmas]] per æquas & æquales portiones annuatim ſol- 
vetur. Et quod tall. toties quories caſis requiret levand. ad dict. 
recept. ſcaccar. pro pred. annual. reddiru five ſum. ſeptingent. 
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denar. reſid. ptæd. annualis redditus mille trecentarum quin- 
quagint. duarum librarum ſeptemdecim ſolid. & decem denar. 
idem refid. redditus ſeu aliqua inde parcel. deveniret debit. ſe- 


cundum formam & effectum Literarum patent. præd. ſuper Commiſ- 
ſionarium Theſaurarium, Receptor' Collector' ſive firmarium dict. 
= Hzrcditariarum Revention. de e Exciſe per Officiar. recept. hujus 
Scaccar. pro tempore exiſten. ad quos Levac. Tallior. in cad, recept. 
pertinet (eu pertinebit de tempore in tempus ad requiſition. cjul- 


dem Joſephi Hornby, Hzred. & Aſſign. ſuorum leventur ſecun- 
dum formam, effetum & directionem Literat. patent. prædict. & 
ſecundum cutſunſ dict. recept, Scaccar. ſalvo ſemper jure Regis 
& Reginæ nunc fi, &c. Ideo in eo manifeſte eſt erratum ; Ettat' et 
etiam in hoc quod per Record. præd. apparet quod judicium præd. 
in forma præd. reddit. reddit. exiſtit pro præfat. Joſepho Hornby 
verſus eoſdem Dom. Regem & Dom. Reginam ubi per Legem tertæ 
hujus Regni Angliæ judicium ill. reddi debuiſſet pro eiſdem Dom. 
Rege & Dom. Regina nunc verſus præfat. Joſephum Hornby. Ideo 


in eo manifeſte eſt erratum, & fic idem Attornat. General. pro cod. 


Dom. Rege & Dom. Regina dicit quod in Record. & procel]. ptæd. 
ac in recordo judicii hoe manifeſte eit errat. & ſuper inde idem At- 
tornat. dictor. Dom. Regis & Dom. Reginæ pro eiſdem Dom. Rege & 


Dom. Regina petit quod judicium illud ob errores præd. & alios in 


Record. & Proceſſ. exiſten. revocetur adnulletur & penitus pro nullo 
habeatur. Ac etiam breve dictor. Dom. Regis & Reginæ ad ptæmu— 
niend. præfat. Joſephum Hornby. eſſend. coram præfat. Dom. Cuſtod. 
Magni Sigill' Angl. & Domino Thelaurario ad certum diem audicur. 
Record. ac Proceſſ. præd. errores. & ulterius ad faciend. & recipiend. 
quod fuit juſtum in Præmiſſis, &c. Et ei conceditur, &c. 

Super quo idem Jeſeph' Hornby dicit quod nec in Record. & Pro- 
ceſſ. præd. neq: in redditione Judicii præd. de & ſuper præd. Morac. 
in Lege in ullo eſt erratum. Et petit quod curia dict. Dom. Regis. 
& Dom. Reginæ nunc hic procedat tam ad examinationem Record. 
& Proceſſ. præd quam Materiæ prad. ſuperius pro erroribus aſſignat. 
ſed quia Curia vult adviſari in Præmiſſis antequam, &c. Ideo dies 
dat. eſt partibus præd. in ſtatu quo ſicut nunc a die Paſch. uſq; in 
unum Menſem proximum Anno quarto Regni Dom. Gulielmi & 
Dom. Mariæ nunc Regis & Reginæ de judicio ſuo inde audiend. eo 
quod Curia dict. Dom. Regis & Dom. Reginæ nunc inde non- 
dum, & c. Ad quem diem vener. partes præd. & ob cauſam 
prxd. habend. diem ulterior. in ſtatu quo nunc uſq; in Octab. 
Sanct. Trin. ad Judicium ſuum inde audiend. eo quod Curia hic inde 
nondum, &c. | 
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The Argument of the Lord Chief Juſtice Treby. 


Here are two Points in this Caſe: 


x, Whether theſe Letters Patents are valid in Law, ann I 
ſufficient to bind the Ring? 55 


2. Whether that the Remedy that theſe Petitioners have 
taken be p2oper ? 1 


As to the firff, Jam of Opinion, that the Letters Patents 
are valid and ſufficient to bind the King. 

It is objexed, That: the (Wo | Succeſſozs] in the Sta⸗ 
tute by which this Revenue is. given, intends that it ſhall be 
fired in the Crown, and unalienable. To this J anſwer, That 
there are ſeveral other Statutes by which Lands and other Re- 
venues were given to the aug E the ſame TUows that are in 
this Statute ; and pet the Kings: of England had always Power 

Vide Plow. to alien them, as appears by Berklgy g Cale in Plowd. and by the 

234- 4 248. Statute of Monaſteries, Vaugh,* 62; 2 Rol. Abr. 198. &, So 
King Charles II. having an Eſtate ok Inheritance in this Bzanch 
of his Revenue, had the ſame Power. i9 alien this as he bad to 
alien any other Part ok it. 

It has been ſfrongly objecked, That ik the King ſhould have 

' a Power to alien all his Lands and Kevenues, it might be of 
pernicious Conſequence to his Subjeits, and that then our Ex- 
chequer in England would be like the Spaniſh Exchequer, of 
which it's ſaid, that it receives Tares and Revenues from the 
general, only to pay them out to ſome particular Perſons. 

To this J anſwer, That this might be ſome Reaſon to induce 
the making an Ack of Parliament to reſtrain the King's Power 
of Alienation; but ſince here the Parliament has thought fit 
to Oe the King ſuch a Power, we ought to acquieſce and ſub- 
mit to it. 

iche Barons But that which J ſhall chiefly pꝛoceed on, is the Judgment, 
0. e which J think to be very extraowdinary, and ſuch as the Barons 
Tleaturs out could not give; fo2 J do not think that they can award the 
of the Ex- King's Treaſure out of the Exchequer. Then J take this 


chequer. Judgment to be very erroneous and veficient in ſeveral Par- 
ticulars: 


t. 


"5x 
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F 1. It leaves out the Treaſurer, who is the Chicf Officer con- 
cerned in diſpoſing the King's Money, 


2. The Chamberlain of the Exchequer ought to have been 
mentioned as well as the Treaſurer; and fo is the Judgment Pn. 378, 
in a "og and Worth's Caſes, in Plowd. and alſo in — 158 457» 
Records. 


3. This Judgment appoints Tallies to be ffruck from Time 
to Time, and ozders the Method of Payment of the ſeveral 
Sums of MWYoney, which J take it the Barons cannot do; 
fo2 they ſeem to undertake to do what is p2oper Tlozk fo2 an 
Ack of Parliament, which only can appoint the Treaſurer to 
make Payments in ſuch an Der. 9 H. 4. 28. 


In the next Place, J take it that this Judgment cannot be 
amended, becauſe theſe are Faults in Subſtance, and the Law 
is very nice and curious in Judgments; (o if a Miſericordia be 
entered fo2 a Capiatur, the Judgment is erroneous; fo is it if 
it be Conceſſum eſt, inſtead of Conſideratum eſt, &c. Latch 177. Pop. 203, 2 ft. 


ſo is Poph. Caſu ultimo. ay 89. Lat. 


Now J come to the Remedy, which J take to be the great 8 +4 88.77. 

and difficult Point of the Cale. 8 = Ab. 
And J am of Opinion, That no Judgment can be given upon 711774 

this Petition to the Barons; fo2 J do not think that the Court “. K 278. 


of Exchequer has any Power to diſpoſe of the King's Treaſure, does 386. 


and — J cannot ſee how this Judgment can have any 632. zz. 


Effet: Indeed it's ſaid, that the Petitioner will habe a Urit 154.305 
to the Officers of the Treaſury, oz to the Treaſurer himſelf ; 442. 
and if they do not obey this Liberate, that then they will 
enkozce to it by Aﬀlon, But this they cannot do, fo2 J hold 
that the Treaſurer may chooſe, upon a bare Tarrant, to pay in 
what D2der he thinks fit. 

Then they have ſhewn no Pꝛecedent that ever any ſuch Aion 
was bꝛought; though indeed my Lozd Coke, in his 4ch Inſt. 116. 
ſeems to hint at it, and ſo does Plow. Com. 186. and 2 H. 7. 8, 

9, 10. But there the Liberate always went to the ſubowinate 
Dfficer, but never to the Treaſurer himſelf. By the Treaſurer, 
J mean the Treaſurer of the Exchequer, aud not the Lo2d High 
Treaſurer of England; fo2 that great Officer has long been dil⸗ 
continued, and when he was in being, the greateſt Ale of him 
was when he had the Honcur to have been your Lb Col: 
league in this Place. 


So 
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The Argument of the Lord Chief Juſlice Treby. 


Here are two Points in this Cale: 


x. Whether theſe Letters Patents are valid in Law, any 


ſufficient to bind the King: 


2. Whether that the Remedy that thele Petitioners have 4 


taken be p2oper 2. 


4s to the firff, J am of Opinion, that the Letters Patents 


are valid and ſufficient to bind the King. 


It is objeed, That the iow Succeſſozs] in the Sta. 
tute by which this Revenue is given, intends that it chall be 
fixed in the Crown, and unalienable. To this J anſwer, Chat 


there are ſeveral other Statutes by which Lands and other Re- 


venues were given to the King. the ſame Wo2s that are in 


this Statute ; and yet the Kings: of England had always Power 


Vide Plow. to alien them, as appears by Berkley s Cale in Plowd. and by the 1 


233. 70 245. Statute ok Monaſteries, Vaugh. Gz. 2 Rol. Abr. 198. &, S 


King Charles II. having an Eſtate of Inheritance in this Branch 


of his Revenue, had the ſame Power to alien this as he had to 
alien any other Part of it. ar nes 

It has been ſtrongly objecked, That if the King ſhould have 
a Power to alien all his Lands and Kevenues, it might be of 
pernicious Conſequence to his Subjefts, and that then our Ex- 
chequer in England would be like the Spaniſh Exchequer, of 
which it's ſaid, that it receives Tares and Revenues from the 
general, only to pay them out to ſome particular Perſons. 

To this J anſwer, That this might be ſome Reaſon to induce 
the making an At of Parliament to reſtrain the King's Power 
of Alienation; but ſince here the Parliament has thought fit 


to give the King ſuch a Power, we ought to acquieſce and ſub- 
mit to it. 


1ftheBarons But that which J ſhall chiefly pzocced on, is the Judgment, 


an 2 which J think to be very extraodinarp, and ſuch as the Barons 
Treaureour could not give; fo2 J do not think that they can award the 
of the Ex- King's Treaſure out of the Exchequer, Then J take this 


cheguer. Jlldgment ta be very erroneous and veficient in ſeveral Par⸗ 
ticulars: 


1. It 


= 
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F 1. Tt leaves out the Treaſurer, who is the Chief Officer con- 
cerned in diſpoſing the King's Money. 


2. The Chamberlain of the Exchequer ought to Have been 
mentioned as well as the Treaſurer; and fo is the Judgment 9/5. 378, 
in Nevile and Worth's Caſes, in Plowd, and alſo in Cotton's 387, 457, 
Records. | 455. 


3. This Judgment appoints Tallics to be ſfruck from Time 
to Time, and ozders the Method of Payment of the ſeveral 
Sums of Monep, which J take it the Barons cannot do; 
ko they ſeem to undertake to do what is p2oper Tlozk fo2 an 
At of Parliament, which only can appoint the Treaſurer to 

make Payments in ſuch an Der. 9 H 4. 28. 


Jn the nert Place, J take it that this Judgment cannot be 
amended, becauſe theſe are Faults in Subſtance, and the Law 
is very nice and curious in Judgments; lo if a Miſericordia be 
entered fo2 a Capiatur, the Judgment is erroneous; fo is it if 
it be Conceſſum eſt, inſtead of Conſideratum eſt, &c. Latch 177. Pop. 203, T1. 


ſo is Poph. Caſu ultimo. NN. 89. Lat. 
Now J come to the Remedy, which J take to be the great 1385 . 
and difficult Point of the Cale. 8 Kol. Ab. 


And J am ok Opinion, That no Judgment can be given upon 771,774. 
this Petition to the Barons; fo2 J do not think that the Court 1 278. 
of Exchequer has any Power to diſpoſe of the King's Trealure, „, 5 
and therekoze J cannot ſee how this Judgment can have any 63 7%. 
Effet: Indeed it's ſaid, that the Petittoner will habe a Tlrit 194. 3G. 
to the Officers of the Treaſury, oz to the Treaſurer Himſelf; 44*- 
and if they do not obey this Liberate, that then they will 
enkozce to it by Aﬀlon, But this they cannot do, fo2 J hold 
that the Treaſurer may chooſe, upon a bare Tarrant, to pay in 
what Ozder he thinks fit. 

Then they have ſhewn no Pꝛecedent that ever any luch Aﬀion 

was bꝛought; though indeed my Lozd Coke, in his 4th Inſt. 116. 
ſeems to hint at it, and ſo does Plow. Com. 186. and 2 H. 7. L. 
9, 10. But there the Liberate always went to the ſubozdinate 
Dfficer, but never to the Treaſurer himſelf. By the Treaſurer, 
J mean the Treaſurer of the Exchequer, aud not the Lo2d High 
Treaſurer of England; fo2 that great Officer has long been dil⸗ 
continued, and when he was in being, the greateſt Uſe of him 
was when he had the Honcur to have been your Lo2dſhip's Col: 
league in this Place. i 


Do 
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V ide ante 
13, 14. 


The Power 


of the Court 
of Exchequer 


over the 


So that J take it, That the Trealurer map, ik he pleaſeth, 
pay theſe Annuities to the Petitioners; But whether he will da 
it 02 no, is left to his Conſcience and Diſcretion; but he can: 
not be compelled to it but by Authozity of Parliament. 

Then this Remedy is not warranted by the Courſe of the 


Exchequer; if there were any fuch Uſage there, J agree it 


would be the Law of the Land, and fo is Rawlins's Cale, 4 Rep. 
and Plow. 32. but there has been no ſuch Alage there; and in 
this Point J concur with my Brother Lechmere, who perhaps 
has the greateſt Experience in the Court of Exchequer of any 
Judge rhat cver ſate there; fo2 J think J lately heard him ſay, it 
was ſixty Years ſince he pꝛadiſed there, 

7] have Reaſon to think whatever Mz. Plowden ſays, that 
theſe Liberate's were granted upon Petitions to the King him⸗ 
ſelf, and not to the Barons; you may lee Abundance of them in 
Ryley's Placita Parliamentaria. It appears indeed in Brooke, tit. 
Talley de Exchequer T. ver' Eb. 136. that upon Delivery of this 
Crit to the Officer and Aﬀets in the Exchequer, an Action lap 
againſt the Officer fo2 Non-Payment ; but that ever it could be 
bzought againſt the Trealuter oz Chamberlain, was never heard 
Ok. ; 5 
ut lay they, there is a Clauſe in the Patent which em⸗ 


powers the Treaſurer, 8c. to make Payments, &c. and this 


they call a Perpetual Warrant. | 
But this makes againſt the Petitioners: Foz if it is ſo, 


why do they p2efer a Petition to the Barons of the Exchequer 2 


Tf they can have their Debt without a Petition barely upon this 
Patent, where there is a G2zant, a Command, and TUarrant to 
the Treaſurer and Officers to pay the Yonep, (which, ſay they, 
amounts to a Liberace) then it's a vain Thing to ſue in the Ex- 
chequer fo2 a Judgment: Foz it cannot be pzeſumed, that: a 
Liberate under the Seal of the Exchequer, Teſte Chief Baron, 
ſhotild be of moze Force than a Liberate under the Seal of 
England Teſte meipfo. Reg. 191. 

Co clear this Point, it's neceſlary to enquire into the Power 
of the Court of the Exchequer. | 

J do agree that they are ſupzeme Auditoꝛs, and have Autho- 
rity over the King's Treaſure ; but it is in tranſitu. as upon the 
Sheriffs Accounts, oz any other of the King's Officers cone 


King's Trea- Cerning the bzinging in of the King's Revennes into the Ex- 


ſury. 


chequer; but when the Money is there, it is in its Center, 
and the Barons have nothing to do with it; they are only Con- 
dultg, but not JIyodufs. 2 laſt. 181. 4 Inſt, 115. and it would 
be of dangerous Conſcquence fo2 ſo many to have to do 9 

I | | the 
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the Treaſury, leſt (as Vernon ſays in his Book) there be too 
2 many Leaks in the Ciſtern. 
9 J confeſs, the Court of Exchequer does uſe to enrol Charters 
in the Exchequer, and that is the Foundation of the Accounts, 
&c. and ſo is Plo. But whether the Barons of the Exchequer 
have a Power to control and command the Treaſurer, is a great 
and arduous Point; it is in effect, TUhether the Barons ſhall 
have the Power to turn out the Treaſurer when they pleaſe ; and 
whether the Petitions that were fozmerly pꝛekerred to the King, | 
hall be now exhibited to the Barons of the Exchequer ? TUhich 
>= Matters J muſt own J cannot be bzought to imagine, though J 
would think as favourably as poſſible in this Cale; fo2 J give 
this Opinion, not becauſe J would, but becauſe J mut. 
2 But J take this Power in the Barons, to be againſt the 
Nature and Jnſtitution of the Court of Exchequer ; fo; they 
are oziginally empowered by the King to get in his Revenue, 
and it is fo2 the Sake of the Revenue that they have any Thing 
elſe to do; and all they do, is to convey the King's Treaſure 
to its proper Place, but they cannot diſpoſe of it; fo2 there is 
no Coꝛtr eſpondence between the Barons and the Officers of the 
Treaſury, 
8 Apon Reverſal of Attainders, we know there is no Reffitt- On Reverſal 
tion of the Money paid to the King; and the Reaſon is, becauſe of Atrain- 
the Barons cannot in ſuch Caſe control the Treaſury. J re: 1 
member ſeveral Pears ſince, there was a Solicitoz who bꝛought + oxen M 
the Rolls of a fozfeited Eſtate in Diſpute into Court; anv thep to the King. 
oꝛdered the Money to be put into the Hands of the Remembzan- 
cer; fo2 they ſaid, J f it was once ks into the Trealuty, there 
was no getting it out again. 


The Caſe in ſhozt is no moze than this: : 

- Suppoſe the king be indebted to the Petitioners, and alſo to 
the Army, the Fleets, &c. Nom who ſhall direct the Payment of 
theſe Debts, the Barons, oz the Treaſurer, who is the beft 
Judge of the State of the Kingdom, and of its Neceſlities: 2 
So that ſuppoſe there was only 4000 l. in the Exchequer, and 
we were thꝛeatned with a fozeign Juvaſion, Dow ſhall this Beney 
be diſpoſed 2 Says the Treaſuter, To raiſe Men to pap the fr: 
my and our Fleets, that by their Alliſtance we may pzcvent the 
Enemp from coming amongſt us. No, ſay the Barons, we 
muſt pay the Bankers with this Boney, though at the ſame 
Time we open the Gates and let in Hannibal to our utter Ruin 
and Deſtrutton. My Low Coke in his 4th Inſtit. treating of 

the Court of the Exchequer, my Notice of the Oaths "= 
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The Treaſu- bp the Treaſuter, and allo by the Barons, In the Treaſurer's 

— the Path it is mentioned, That he is to keep and diſpenſe the King's 

Fi Oh, Trealure (afelpz but in the Barons Dath, there is not a Noz 

| of this Matter taken Notice of: Which to me is an Argument, 

that the Treaſurer is Judge in Point of iſſuing Boney, whether 

it be due and payable, oz not; and to whom, in what Manner, 

The Nature unnd when it ſhall be paid, & c. And this J take to he the true 

of his Office. Reaſon, why no Aﬀion can be bzought againſt the Treaſurer, be- 

Vide Moore Cauſe he ads as a Judge, and not as a Miniſter of the Court, 

+75. -0.02 f02 he is not Attendant to it as Sheriffs, Batliffs, &c. are; ſa 

J take it, may be paid, is enough fo2 the Barons to ſay; but 

muſt be paid, is only fo2 the Treaſurer to ſay. Cro. Eliz. 545. 
Doddington's Caſe, | 

Then it is Treaſon to counterfeit the G2eat oz Pzivy Seal, 

becatiſe they only have to do with the King's Revenue ; but it 

was never thought Treaſon to counterfeit the Exchequer Seal, 

which has nothing to do with it. Plo. Com. 223. | 


In the Conteſts heretofoze between the King and People, what 
was meant when they complained that the King's Treaſure was 
miſpent and miſemployed ; not that it was paid away without 
Letters Patents, oz taken away without the King's Gzant; but 
it was this, They blamed the Treaſurer, becauſe he paid awap 
the King's Treaſure to Perſons unwozthp, to Minions and Fa- 
vourites, though they had G2zants from the Crown by Letters 
Patents: But pet it was left to the Treaſurer's Diſcretion ta 
have paid them oꝛ not; which he ſhould not have done, when per- 
haps the Publick Good required it. | 


Now J come to the Authozities in our Books. 

J ſhall begin with 2 Ed. 3. 25. & 38 Aſſ. pl. 20. wherein it is 
ſaid by the Chief Baron, That we ſhall take Conuſance of all 
Matters that may turn to the King's Advantage, but not a Wow 
concerning the Diſpoſal of the Treaſury. Vid. 19 H. 6. 62, 63. 
and 2. Roll. Rep. 3or. are expreſs. * 

Do in Stradling and Morgan's Caſe, Plo. 207. it is ſaid, That 
no Pleas ſhall be held fn the Exchequer, but fo2 the Advantage 
of Recovery of the King's Debts, and byinging in his Reve- 
nues; ſo that the Common Pleas iu the Exchequer, are only 
founded on getting in of the King's Revenue. J chooſe ta 
cite Br. Plowden, becauſe his Book is ſo mightily relied on by 
the other Side, J mean the Caſe of Nevil and Wroth. 5 

J believe it was the Authority of thoſe Caſes that 
raffed all this Duſt, but J ſhall anſwer them by and by; and at 
pꝛeſent ſhall only obſerve, That there is not one Law⸗Book * 

1 | gives 
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gives theſe Caſes the Credit to mention them, J mean as to 


this Point of Pꝛoceeding by Petition to the Barons, &. So 
in the Earl of Devonſhice's Caſe, 11 Rep. 92. there is no No- Yide Moore 


tice taken of Nevil's oz Wroth's Caſe, though there was Oppoz- 
tunity enough to have mentioned them, if they thought they 


had been of any TUeight and Authozity. So 2 Rol. Abr. 260, 2 


and 180, and 183. the Reſolution in the Earl of Devonſhirc'g 
Caſe is cited, but not a Mod of Nevil's o2 Wroth's. 

In the next Place, J (hall mention ſome Treatiſes concerning 
the Court of Exchequer. 


1. There is Gervaſius Tilburienſis de Rebus in Scaccario geſtis: 
who ſets foꝛth the Jurisdition of the Court of Exchequer, but 
mentions nothing ok this Power in the Barons to control the 
Trealurp; the Capitalis Juſticiarius Angliæ had indeed a Control 
over the Treaſurer Himſelf, as appears from Spelm. Gloſſ. 71, 
337. So when Hugo de Burgo, who was the laſt Gzeat Juſtict- 
ary, was in Dilgrace, he was charged to render an Account of 
the Milpending of the King's Revenue ; which ſhews that he 
had a |: ower over the Trealurer : But ever ſince this great 
Dffice has been diſcontinued, the Treaſurer has afed acco2ding 
to his own Diſcretion, | 

The next Book that J ſhall quote, is called the Diverſiry of 
Courts; it is mentioned in my Lo Coke's Pꝛetace to the 10th 
Reports: But there is nothing of this Power in the Barons 
mentioned there, neither is it taken Notice of in the Mirror of 
Juſtices, cap. 1. Sect. 14. 4 Inſt. 1 10. Fleta, lib. 2. c. 25. Britt. 2. 
6. Crompt. Juriſdiction of Courts, 105. which Book was pꝛinted 
fifteen Pears after Mr. Plowden's; no2 in 2 Inſt. 551. no? in 
4 Inſt. where the full Authozity of this Court is fully ſet fozth.And 
J can but alſo obſerve, That Mt. Prinn, in a Book which he 
pꝛinted on Purpoſe to animadvert on my Lo2d Coke, 4 Inſt. does 
not take Motice of any ſuch Power. I ſhall beg Leave alſo to 
mention Vernon's Conſideration on the Court of Exchequer, and 
Mr. Cambden, and Sir Tho. Smich, who were great and learned 
Men, though their Books, J confeſs, are not of Authoaity : 
Blit if there had been any ſuch Power in the Barons of the Ex- 
chequer, it is pꝛobable they would have taken Notice of it. 


Next, there are Savil's Reports, Lane's, and my Bother 


Hardreſs's Reports, which treat chiefly of the Court of Exche- 
quer ; but yet they give not the leaſt Countenance to any ſuch 
Power: So in 1 Rol. Abr. 538, 539. in Lane's Caſe, 2 Rep- 
2 Rol. Rep. 294. there is not one Syllable of it. 


3 can 


2 Inſt. 555. 
t. K. 91. 
Ko. K. 183. 


ed — — 
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7 tall conclude this Point with this Obſervation : That ſince 
there were two great Powers in the Barons, (as is pꝛetended) 
one of bzinging in Money into the Exchequer, and the other of 
paying it out, that pet theſe Books ſhould be all filent as to 
the greateſt Power of paying it out, is very ſfrange and unac⸗ 
countable : Thich indeed does induce me to believe, that there 
is no ſuch Power in the Barons, and that thoſe Petitioners 
have mentioned in their Petition the only Tay of having their 
Annuitics ; that is, as their koꝛmer Payments were made (viz.) 
by CUarrant from the Loꝛd Creaſurer, 


Mob J come to the Objeckions. 

1. They quote Ryley's pla. Parl. pla. 251, 253, 257, 262, 337, 
526, 529, &c. but if J can appꝛehend them, thoſe TUows make 
againſt the Petitioners, 

Then Margery Parker's Caſe, 9 H. 6. 12, 13. was mightily 
inſiſted on, and indeed at firſt J thought there was ſomething 
in it; but upon a ſtrick Peruſal, J find it is conſiſtent enough 
with my Opinion: Indeed Babington mentioned there a Remedy 
by Petition to the Barons, but this was only a Mozd ſlipp d 
out; but the Court gave no Regard to it, and were of Optnion 
againſt it, that there was no ſuch Remedy, And it is obler va⸗ 


ble, that Brook in his Abridgment takes no Notice of Babing- 


ron's Opinion, though he does of all the reſt of the Cale. 
The next Thing objeffed is, That the Barons do every Term 


ſend a Liberate to the Officers of the Treaſury under the Exche- 


quer- Seal to pay Money fo2 Paper, Pens, and other Meceſſa⸗ 
rics fo2 the Court of the Exchequer; the Charge of which, J 
am told, comes to 2 02 300 l. per Ann. 

To this J anſwer, Chat firſt this Writ goes without any 
Judgment at all; ſo that accozding to this, the Petitioners 
needed not to have had any Judgment ; but the true Reaſon of 
iſſuing fo2th this TUrit is grounded on this. In the Treaſurer's 


Commiſſion there is this Clauſe, That he ſhall pay out ſuch 
Sums of Money as are required, pro neceſſariis Scaccarii : But 
of this Writ they take no further Notice than as a Certificate, 


Plow. 230, 
320. 

2 Kol. 524. 
Cro. Car. 513, 


5:8. 


when they make up their Accounts. 


Now fo2 the Pꝛecedents. 
The Court of Exchequer is guided by Multitudes of Pꝛece⸗ 
dents, 2 Rep. Lanc's Cale, Mo. 565. but here they have not one 


Dꝛecedent fo2 ſuch a Power over the King's Revenue, to which 


the Law has ſo great a Regard; ko; there is nothing tn the Law 
fo fenced, lo guarded, and lo ſecured, as the King's Inheritance; 
1 | | | where 
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where that is concerued, there muſt be Petition de droit, an 
Tnquiſition found, beſides Searches, &c. fo careful is the Law 
of the King's Jnheritance and Revenue. 

But now here the King muſt loſe his Freehold without Trial, 
which his Subjets ſhall not do, as appears by Magna Charta. 

In the next Place, J ſhall anſwer the Caſes, which indeed 
give Life to the pzeſent Cale, and are the Foundation of it. Firſt, 
as to Nevills Caſs, J obſerve the Petitioner's Counſel do 
not agree in their Title to it; (ome ſay, it was grounded on a 
Petition of Right; others, that it was a Monſtrans de droit; 
and others, that it was a Complaint againſt the Officers of the 
Treaſury, But true it is, M2. Plowden is pꝛeciſe and erp2eſs 
in the Point, though it ſeems to me to be but his own p2ivate 
Opinion: And J muſt take the Boldneſs to ſay, that he is 
miſtaken, as will appear from theſe Books, 13 H. 7. Pl. 15. 
4 Ed. 4. 23. b. x Leo. 190. 1 And. 253. Savile 125. all which 
Caſes happened but twelve Pears after Nevill's, and pet are con- 
trary to it. By the ſame Books and the ſame Reaſons it ap- 
pears, that Wroth's Caſe ought to have no moze Weight than 
Nevill's, &c. 

Therefoze J conclude, That this Judgment given by the Ba⸗ 
rons of the Exchequer is an erroneous Judgment, and ought to 
be reverſed, 

Vide infra, The Argument of the Lozd Chief Juſtice Holt, contra. 


— 


The Argument of the Lord Chief Juſtice Holt. . DO — 


Holt, Ch. J. J N this Caſe, here have been two Points made: 


1. Whether this G2ant be good ? 


2. TAhether here be a pꝛoper Coutſe taken by the Patentees ? 


There has indeed been a third Point ſtarted by mp Bꝛo- 


7 . 


ther that argued laſt, and that does reſpet the entring of the 


Judgment, | 


As to the firſt Queſtion, J hold the Gzant to be good, and 
all that have argued here, have concurred in the lame Opinion. 
J do confeſs this is the great Point of the Caſe; but ſo much 


has been ſaid to it, that little moze can be added: But J muſk 


lay ſomething to it, though J cannot but repeat. | 
J hold that King Charles IJ. might charge this Bzanch of his 
Revenue, and mp Reaſon fo - Opinion is but ſhozt, 


— — 
— r — 
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Whether, 
and in what 
Ca ſes, the 
King may 
alien his Re- 
venue. 


That the 
Law will 
not permit 
the King to 
do Wrong 
to the Sub- 
ject; (& a 
fortiori to the 
wholeKing- 
dom.) id; 
Co. Lit. 19. 
b. 4 Inft. oy. 
1 Co. 5 
7 Co. = b. 
11 Co. 72, 
@ Kol. K. 
167. Noy 
182. Ado. 
416. Godb. 
317. Dav. 75. 
Cro. Argum, 
60. Flo. 246. 
439 b, 13 E, 
4. 8. 1 H. 7. 
10. 


It is, becauſe the King was ſeiſed of an Eſtate tn Fee ok this 
Revenue; fo2 to ſuch an Eſtate a Power of Alienatton is inci- 
dent. Lit. Set. 360. And J take it to be the Intent and the ex- 
p2eſs Cows of the ac, That the King ſhould have a Right and 
Liberty of alienating and charging this Eſtate, | | 

It is no Dbjeftion, That this Revenue was given to the 
King under a Truſt; fo? notwithſtanding that, he might alten it: 
So ſeveral Kings of England have founded Coppozations of 
charitable Ales, and yet theſe Perſons incozpozated might, not- 
withſtanding ſuch Truſt, alien their Eſtates; ſo may Dean and 
Chapter theirs; ſo may a Biſhop with the Conſent of Dean 
aud Chapter; ſo a Parſon, with the Conſent of the Patron 
and D2dinary, might have aliened the Land of which he was 
ſeiſed in the Right of his Church: But the King has no Bo- 
dy required to conſent to His Alienations. To ſay, that he ma 
alien by the Conſent of the Eſtates of the Realm, is as mu 
as to ſay, he cannot alien without an At of Parliament, which 
he may clearly do. | 

Aud indeed this Kevenue comes to the King by Purchaſe ; 
fo2 he gave a Recompence fo? it, (viz.) Part of his ſtanding Re- 
1 it being the Profits that did ariſe from his Wards and 

ivertes. | | 

But it is objeded, That this Power in the King of aliena⸗ 
ting his Revenues may be a Piejudice to his People, to whom 
he muſt recur continually ko: Supplies. J anlwer, That the 
Law has not ſuch diſhonourable Thoughts of the King, as to 
imagine he will do any Thing amiſs to his People in thoſe 
Things in which he hath Power ſo to do. f | 

But that which J inſiſt on is, that it is abſurd in its Nature 
to reſtrain the King from a Power of aliening his Revenues of 
which he is leiſed in Fee. It is againſt the Nature of the being 
of a King, that he ſhould have leſs Power than his People; 
fo2 befoze he was King, he had Power to alien. Now when the 
Crown deſcended upon him, he is ſeiled in Jure Coronæ, and ſhall 


he then have leſs Power over thoſe very Lands than he had bee 


foe the Deſcent of the Crown? Shall he now be diſabled to 
alien by being a King? This would be againſt a common Pytn- 


ciple of Law, That the Deſcent of the Crown takes away all 


Diſability. Plo. 105. Dyer. 
Then it is repugnant to the Conſtitution of the Government, 
Suppoſe a King ſhould be under a pꝛelent Danger of being in⸗ 


vaded, if the King could not raiſe Boney by alienating his Re- 


vente, the Nation might periſh; fo2 he cannot otherwiſe raiſe 
Money than by an At of Parliament, fo2 which there might not 
| be 
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be Time: And therekoze heretofoze the Kings of England have 
bozrowed ſeveral Sums of Monep by moztgaging their Lands, 
Cotton'g Poſt. 175. | 

And there ought to be a Power in all Governments to reward 
Perſons that deſerve well, ko: Rewards and Punichments are 
the Suppozters of all Governments; and it has been the con- 
ſtant Uſage of the Kings of England to reward Perſons de- 
ſerving of the Government out of the Crown-Revenues, by 
> Penſions, and giving Eſtates to ſuppozt the Titles of Earl 
and other Dignities. Seld. Tir. of Honour 838. 7 Rep. 12. Cal- 
— vin's Caſe. And this has been allowed of by Ack of Parliament, 
= gs appeareth by 34 H. 8. c. 20. | | 
30 But ſome perhaps will ſay, J have been talking little to the 
— Purpoſe; fo2 that they do not deny that the King might alien his 
7900 own Demeſns, 02 any Lands that come to him by Delcent 9; 
ZZ Purchaſe: But, ſay they, this Revenue was ſettled by Ack o 


Parliament on the Crown, and therefoze it cannot be aliened. 
But J do not find any ſuch Diſfintion in our Law-Books, no2 
any Authozity from Common oz Statute Law, that reſtrains 
the Kings of England from aliening any So2t of their Reve- 
= nucs. : Jo- 
8 as fo2 the Lands in ancient Demeſn, they ſeemed moſt app2o- 2 
2 paiated fo? the King's Uſe of any of his Revenues; fo2 they had bien“ 
= ſeveral Paivileges all relating to the King, as not to be im⸗ becauſe poſ- 

® pleaded out of the Manoꝛ, to be free of Toll fo2 all Things ſeſſed by the 
W concerning their Suftenance and Husbandyy, not to be impa- dns 1 bis 
== nelled on any Jnqueſt; and yet notwithſtanding all this thoſe N 
Lands were always alienable; and if theſe Lands are alienable, 
what Cates in the Crown are not alienable? And our Books 
do take Notice that theſe Eſtates are altenable, and ſo is Fitz. 

N. B. 13. c. 166 f. & 226. Staundford Prer. 38. 

$A Then what Reaſon can be given why ſome Eſtates ſhould be 
dliened, and others not? Why may not the King as well alien 
== tThele Eſtates as he may the Flowers of his Crown, as ap- - 
pears in the Abbot of Strata Marcella's Caſe? Fo2 he may grant 
a County Palatine, which has Jura Regalia; ſo he has granted 
a Power to pardon Treaſon oz Felony, &c. Indeed thele ]2e- 
rogatives are reaſſumed to the Crown by the Statute H. 8. 
but the H2zants were not void. 

Then if an Eſtate be ſettled on a SubjeX by Ac of Parlia⸗ 
ment, it will not be dented but that he may alien ſuch Eſtate; 
aid why ſhall not the Kiug have the ſame Paivilege? It ap- 
pears in Fact, that he has always done it; ſo all the Lands that 
belonged to the Abbies aud MWonaſterics were aliened 4 the 

ng, 


2 
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King, and pet they were given to him by Ac ok Parliament, 
and by general TWods, as it is here: So the Cuſtoms have 
been always granted and charged by the King, and pet they 
were granted to him by Ai of Parliament. The Authozties in 
our Books are full to this Purpoſe, as 21 Ed. 3. 47. 29 Ed. z. 
PI. r, 2. 4 Inſt. 45. Davis 7, 14. Knighton 1684. 

But it is objefed, That this Revenue was given in Lieu of 

| Inheritances that were unaltenable, (viz.) the Wards, Liveries, 

| 


Put vepances, &c. 
Tho' how the Mature of theſe Inheritances can affeck Inheri⸗ 
tauces of another Mature J cannot ſee; but even theſe Inheri⸗ 
| tances were always in Effet alicnable, fo2 they might have been 
releaſed. The King's Gzant to be free of Pulage, Sir Thomas 
Waller's Caſe; and ſo were Services in Capite, and Purdepan⸗ 
| C8, &c. | 

Some Opinions have been urged, which ſay that the Crown- 
Revenues could not be altened, as Fleta and Bracton; but theſe 
Books are only Dmaments to the Law; they are not look d on 
as authentick, eſpecially where the Pzaiice has been always to 
the contrary: But Britt. 87. is otherwiſe, and fo is Selden 549, 
and 552. And Bracton himſelf in his ſecond Book, c. 57. ſeems 
to be of another Opinion, where he ſaith, That even Res ſacræ 
are alienable by the Common Law, tho' perhaps by the Canon 
Law they are not tobe aliened. So the Statute of Bigamis, c. 7. 
alſo admits that the King may grant away his Revenues ; For- 
reſcue in his Book de Laudibus Legum Angliz, that the Govern- 
ment is not only Regal, but legal and political, and then dil⸗ 
courſes of the Particulars wherein the Regal Power is re- 
ſtrained: And if our Conſtitution had been ſo that the King could 
not alien his Lands 02 Kevenues, it cannot be imagined but that 
he would have mentioned a Thing lo remarkable, eſpecially in a 
Time when there were ſo many Gzants made by the Crown, 
tho' indeed at that Time there were many Afﬀs of Reſumption 
made, as there were befoze and after, as in 6 H. 4. 14. and in 
the Time of king Henry the Eighth, &c. which are a great De- 
monſtration that thoſe Szants could not be revoked oz avoided 

but by At of Parliament. 
Fee-Farm It is objefted, that the Fee⸗Farm Rents in the Time of 
ry wy oo” King Charles the Second were granted by Ack of Parliament; 
Parkman. but they might have been granted without that Ac; it was only 
and why. made to encourage Purchaſers, to make good the Letters Pa⸗ 


tents beyond all Scruple, and to give Power to ſue fo2 the Ar- 


rears of Rent, and to diſtrain, &c. 
2 Then 


= 
Cue 2 v7 0 5 » 
** — 9 1 — 
* 8 
2 832 "a 
—_— # be, 91 2 : * 
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LTThen it's objeded, That if this Ozant of the Revenue ſhould 
= be alienable to the Subjets, that then the King's Officers of 
; N Exciſe would be the Subjeds Oſſicers. 
But that does not follow, they are only a Means to con- 
= vey to their Fcllow-Subjets their Right, and that which is 
granted to them by the King's Letters Patents. So the Ju⸗ 
; 0 ſtices in Eyre, and of Oyer and Terminer, &c. ate the King's 
{ Juſtices; and yet they convey Juttice to the People. 4 Inſt. 162, 
as fo2 theſe Letters Patents themſelves, it's vlain by the 
whole Tenour of the Patents, that the King was not deceived 


b in his Ozant ; and the Conſideration being erecuted, though it 
i, be falſe, yet that will not avoid the Sant. Plo. 554. 


So that J conclude tyis Point, that theſe Letters Parents 


which charge this Bꝛanch of the Revenue, are good and firm 
in Law. 


JT come now to the econd Point, and that is, concerning 


5 : the Remedy taken by the Patentees. 


= And J hold they have taken a very pꝛoper and legal Remedy. 
* Te are all agreed that they have a Right; and if ſo, then they 
* muſt have ſome Remedy to come at it too. 
The Remedies at Common Law to recover againſt the King, Remedies t to 


3 A were by Petition, 02 Monſtrans de droit. recover a- 


Indeed there is a new Remedy now given by Stat. 2 Ed. 6. 3 


; , c. 8. and that is by way of Traverſe to the King's Title. 4 Rep. 54. 8 


2 Inlt. 688. 


ut firſt, a Petition of Right is not neceſſary in this Cale: Petition of 
Not but that a Man may p2oceed in this May, and admit him- —— = 
ſelf out of Poſſeſſion ik he pleaſeth. But it's not neceſſary, fo: 
two Reaſons; 


I. Becaule a Petition of Right is grounded always upon 
a naked Matter of Fai luggeſted, and not of Reco ; and upon 
y a Suggeſtion, there is a Commiſſion iſſues out of Chan- 
cery. Cok. Entr. 462. 9 H. 4. 4. | 
But here the Title is derived by Letters Patents which are 
of Recozd; ſo that here is no Matter of Fait to be enquired ok. 
2. The Patentees do not endeavour to deſtroy the King's 
Title : But Petitions of Right do ſo, and are generally incon:- 
ſiſtent with the King's Title, | 
Then this Annuity is not turned to a Right, as if there had 
been an Attainder, &c. therefoze why ſhould there be a Pett- 
tion of Right? 
take this Remedy to be by a Monſtrans de eie and this 8 
Remedy is to be ſued at Common Law, when the Party's * 


lies 


— At 


no wen wy „ cg” of Wo „% „ 
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Titic appeared of Recow. Kell. 178. e 1 droit, 0 ; f 


Ouſter le maine, (which is all one in Effect) always lies where t thc 


Title oz Right of the King appears, as well by Matter of Re: | 5 
cod as the King's Title; and this appears fully, Sadler s Cale, 
4 Rep. and Hob. 334 a 
Allo it's plain, That a Monſtrans de droit lies in the Euche- 
quert: J think there is no Doubt of that. 
It is objeſted, That the Petition ſhould he firſt ſued ta the 
King : But bythe Recoꝛds inRyly'SPlacita, Parl. 351, 257, Staundf. 
72. it appears, that thele Petitions of ight have been ſued ta 
the Court of King's Bench. But indeed this Petition differs | 
from thoſe; fo2 this being only the TUap of Complaint, there 1 


Chis AUrit is in its Mature a Writ of Allowance. Reg. 192; | 


be {atisfao2p to any Bodp, is the Statute of FR. 2 GE 9. 


chequer to 


anſwer De- rons might pꝛoceed here without aup KUrit at all. 
mands. 


| But it is objeed, That «the Tirit ould have been direcked 
Of the Trea- to the Treaſtirer, &c. 


do with Civil Pleas. Reg. I37. 


; to this pzeſent Caſe, and that is the Cale in Coke's Entries, 93. tit: 
| 


[ Claim of Liberties ; ko there the Barons did allow certain Liber- Wi 
1 . tics, and allo the Payment of. a Rent-Charge granted by the 
King to my Low Hunſdon. So. the Cale of Margery Parker 
in 9 H. 6. 13. is a confiderable Authozicy to this Point; - ſhe had 


1 an Annuity out of the Magna Cuſtuma of London, granted bp 


the Cuſtomers. The Queen ſhall not have Aﬀton againſt the 
| "GTA but muſt ſue to 44 Barons of the Exchequer; 


and 


needs no Indoꝛſement as in the other Cales. | 4 | 


The next Objetion is, That in this 12recedent 1 there was a i 


un; 1 


but this (Urit darg not give any Manner of Jurisdiition; fo: | A 
the Court may hold lea, and pzoceed without it. 1 
2. But the next Anſwer chat J give to this, and which maß [ 


2 ws Pe 2 © e 
OR, 2 . = * — 


power of Which Dircits the Barons of the Exchequer to anſwer every De: 1 
the Barons mand, without any CUrit oz Letter from the King; fo is 
of the Ex- 4 inſt. 110. So that J take it to be very plain, that the Ba. 3 


furer But this needs not be; fo2 the Treaſurer hath nothing to 


4» 4 
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Indeed, Fitz. N. B. 129. doth mention the Trealurer: But 5 
that is a common Erro2, and the Writs need not be ſa direcked. Wi 
It's true, as my Low Coke obſerves, That the Legitimation of Wi 
; any Caſe map be {ulpefted that hag no Caſe of Kin to it; and 1 
1 agree to that Rule: But J think T have found out ſome Kindzed 1 


the Queen out of a Sum aſſigned fo2 her Dower to receive ok! 
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it, and a Recoverp is had; 


i. 


A e 3* 
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and Margery | Parker may ſuc £02 it in the Excl quer, in the ſame 


Manner as the Queen might koz her Poꝛtion. Then there ts 
mp Lady Braughcon's Caſe, which happen d in 25 Car. II. m 
Lady Braughton fo2fetted the Keeper's Place of the Mew Hulon to 
the King, who thereupon made a Serſure; Upon this the Dean 
and Chapter of Weſtmigſter came into the Court of Exchequer 
and claimed the Jnheritonc?, and the King's Hands were 


amovey, Indeed this Matter was firſt ſtirr'd in the King's⸗ 
Bench, foz thep gave Judgment to ſeize the JInton. Mob if 


the Court ok King's Bench might hold Plea there of a Mon- 
ſtrans de droit becaule the Seizure was there; hp may cher 
not as well pꝛocced in the Exchequer by Monſtrans de droit, be- 
cauſe the Money is there: 

Tis true, Boney comes into and iſſues out of the Exche- 
quer without the Barons: But with Submiſſion, the Kight of 
br:nging in, and iſſuing out of the Boney, belongs ts the Ba⸗ 
rons and if pou make the Barans only Judges of the Right 
of coming in of the Rings Money, you make them Judges 
but of half their Buſinels which belongs to that Tourt; fox 
the Barons have the Judicial Power over the whole To urt of 
Exchequer, And to ſap that the Treaſurer and his ann rs have 
no Correſpondence with the Barons, is not true; 702 att the 
Books take Motice of them, as Pcerions that all belong to the 
Exchequer. 

Some have obiefed, That this Court ought regularly to 
bold }Þ5leas only where the King is Partp; and that this Court 
uled to be prohibited to p2oceed in any Jeas that do not con⸗ 
cern the King, 2 Inſt. 551. there you may lee what Pleas they 
map hold. 

But here the Plea does concern the King; fo here is the King's 
G2ant, and the Sutt is to the King: Aud this Determina⸗ 
tion of the- Barons in this Caſe is not thus any Judgment of 
their own; but the Ring himſelf, by Reaſon of fuch his Let- 


ters Patents, hath obliged Himſelf to make ſuch Payments, 


As in the Caſe of an Obligation where Debt is bzought upon 
'tis not ſo much the Judgment of 
the Court as binds the Pꝛoperty, as the Obligo2 himſelf, who 
by his Bond has ſubjeed his Pꝛoperty to be determined by the 
Judgment. 

Mow as to the Authozities which leem direfly to govern this 


3 Point, and the Objeſtions againſt them. 


1. K here is Sir Tho. Wroth's Caſe in Plowden, which J re- 


y upon as a clear and full Authozity in this Caſe, notwithſtanding 


all ” Objeſtions * have been made againſt it, 


| ing 


4 


FY —cſ 


K * 
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Court of 


Aug menta- 
tions, 


King Hen. VIII. had appointed Sir Tho. Wroth to be Gentle⸗ 
man-Uther of the Pꝛivy Chamber to Pzince Edward, and that 
he granted to the ſaid Sir Thomas fo the Exerciſe of the ſame 
Dikice an Annuity of 20 J. to be had and Yearly taken to the 
ſaid Sir Tho. from Lady-day then laſt paſt during his Natural 
Life, by the Hands of the Treaſurer of his Court of Augmen. 
tations of the Revenues of the Crown koz the Time being, of 
ſuch his Treaſure of the ſame Revenues, as ſhould remain 
in the Hands of the Treaſurcr at two Times in the Pear, &c, 

The chief Objetion againſt this Caſe is, That there the 
G2zant was under the Seal of the Court of Augmentations, 
which was incozpozated with the Court of Exchequer ; but that 
J deny, fo2 that Court was never legally united to the Court 
of Exchequer, as was adjudged in Dyer, 216. So that the 
Objetion, That Sir Tho. Wroth's Gzant was under the Seal of 
the Augmentation- Court, and under the Survey of it, is gone, 

Then it does not appear to me, that ever the Court of Aug- 
mentations had any Power erpzeſly given them to relieve the 
G2antees of (ſuch Rents. J have looked over the Ac of Par- 
liament, by which that Court is conſtituted, but J cannot find 
any ſuch Power: But J think, the Court of Augmentations 
did p2oceed fn ſuch Manner, that it might be alſo reputed a 
Court of Exchequer; and the Court of Augmentations fg by 
erpzeſs TUows made a Court koz the new Revenues that 
ſhould come to the Crown, which are exempted from the Juriſ⸗ 
dition of the other Court; But that which J infer from hence 
is, That if this new Court of Exchequer did in (ome Caſeg 
relicve Gzantees of Rents, &c. certainly the old Court of Ex- 
chequer ſhall have the ſame Puvilege. | 

There are other Courts which have alſo pꝛoceeded in the ſame 
Manner; as the Court of Wards did uſually hold Plea of 
theſe Matters. 2 Croke 78. Queen Elizabeth granted to Allen 
under her G2eat Seal, an Annuity of 40 l. per Ann. to be paſa 


by her Receiver of the Court of Wards. This being payable 


by the Receiver, is in the Nature of a Rent-Charge. So the 
Court of Surveyors, erecked by 33 H. 8. did p2oceed in the ſame 


Manner, and relieve Gzantees of Rent-Charges, 8c. 


As to Nevil's Cafe alſo in Plowden, J take it likewiſe ts be 

a full Authozity in Point. An Yearly Rent-Charge of 3 l. xo s. 
was granted to Sir H. Nevil, and another fo2 the Exerciſe of 
the Office of Keeper of a Park, out of a Yano? fo? their Lives; 
one is attainted, the Manoz comes to the Poſſeſſion of the 
King; the Ring ſhall neither have the Office no2 the Rent : And 
the Arrears of the laid Annuity were paid to Sir. H. a the 
_ eceipt 


4 


x 
* 


20 
"hr. 


1 
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Beceipt of the Exchequer by the Hauds of the Treaſurer and 
1 1 the Chamberlain. 
'x 4 Firſt, J grant that thoſe Lands were allo under the Survey of 
the Court of augmentattons; but that 4 conceive makes no⸗ 
thing againſt me fo2 the Reaſons befoꝛc- mentioned. 
= There are ſeveral other Recoꝛds which have been already quo⸗ 
ted, but J ſhall not trouble you w th the Repetition of them. J 
' ſhall only mention lome few which J think have been omitted, as 
nini primo Mar. Rot. 126. 2 El. Rot. 145. Mich. 13. Q. Rot. 347. 
Hill. 13 El. Rot. 143. P. 1 Q Rot. 108. Jn all theſe Recoms it 
allo appears, that Boney iſſued out of the Exchequer, by Dwer Money iſſu- 
= of the Court of Exchequer ; and it is highly reaſonable that they ins 20 
ſhould have fuch a Power. = = by 5 
= Suppole the King purchaſeth Land that is charged with a Jer of the 
3 Bent, the King muſt take the Land together with its Burden; Exchequer. 
but in fuch Cale it would be too hard to dꝛive the G2antee of the 
Bent to his Petition of Right to the King: No, certainly he 
6 may come to the Court of Exchequer by wap of Petition to 
the Barons, who may give him Reltef. 
It has been obje#ed, That Money which once comes into the 
Exchequer Can never be taken out; Reg. 193. But if this is 
true in a general Senſe, that none of the King's Revenues 
that are bꝛought into the Exchequer-can be paid out, this would 
= deſtroy all Annutttes, Rent-Charges, and other Payments which 
the Crown ts obliged to make. 
== Ft is true, if a Man be otttlawed in the King's Bench, and 
the Party's Goods are ſeiled into the King's Hands, and then the 
W Dutlawzy is reverſed, therr can be no Reſtitution. The Reaſon Reflitution 
of this ts, fo2 that the Court of King's Bench cannot ſend a of outlawed 
CUrit to the Treaſurer; and the Court of Exchequer have no 1 
Recoꝛd befo2e them to flue out a CUarrant fo2 a Reſtitution. ger. 
So if an Attainder be reverſed, the mean ofits taken into the 
Exchequer cannot be reſtoꝛed fo2 the ſame Reaſon; and aiſo fo2 
that the King caunot be made a Diſſeiſoz, and the Statute 
gives a Kemedy only as to Parliament. 
There remains after all a great Objefion, had it any eight, 
and that is, Cui bono? Tf the Patentees ſhould have Judgment 
fo? them, what will it ügmtp if they cannot come at any Po⸗ 
ney: Wn 
W As to this, J do think, that as ſoon as the Urits are delf- - 
vered to the Dificers of the Exchequer, J mean the Trealurer 
and Chamberlain, the Property is altered, and the Officers be- 
come Debtozs to the Parties, as appears by z H. 7. So as 
ſoon as a kieri facias ig delivered to the Sheriff, and upon if 
R Goods 


— 
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Ooods are levied, the Pioperty of the Goods is altered, and 
Aion of the Sheriff becomes a Debtoz to the Plaintiff: So an Aﬀton a 
Debt on a of Debt will lie upon a Liberate, and fo it has been adjudged. 
N J ſhall only obſerve one Thing moze, and fo conclude, and 
Fide ante 13, tbat is in Anſwer to my Bꝛother who argued laſt ; fo2 he ſtruck Wo 
14, 49, Vcty hard at the Judgment given by the Barons. He thougyr 
that it was very erroneous, and theretoze void ; but with Sub- an 
miſſion, J take this Judgment to be as well as it can be: and 
whereas it is (aid in the Judgment, That the Yoney ſhall be 
pald by Commiſſioners and Chamberlain of the Treafury, it 
mufl be underſiood of the Receipt of the Treaſury, and not of a 
the Loꝛd High Treaſurer ; which Office is long ſince expired. 1 
As {02 the levying of the Tallies mentioned in the Judgment, 

it does not hurt, it is at moſt but Surplulage ; but that which 
Jinſiſt on ts, That though this Judgment, in Reſpeft ok Fozm, 
G2 any material Point of it, ſhould be erroneous, pet if pour 
Lomſhip ſhould be of Opin on in the two firſt Points with me, 
vou will then give a new Judgment, fuch as the Court ok Ex- 
chequer ought to have given, fo? that is the Law of this Place, 
us appears by 31 Ed. 3. And this laſt Point was lo ruled upon 
a Debate in the Houſe of Lozds, and was the Cale of the King 

and Sainthell, 30 Car. 2. 
Do that upon the Whole Jam ok Opinion, That the Judg⸗ 
ment given by the Barons ought to be affirmed, 


 — — 


4 


4 But afterwards the Lo2d Keeper was of Opinion to reverſe 
the Judgment, and accoꝛdinglp it was reverſed, The Gzound 
upon which he gave his Opinion was, That the Jaatentees had 

Petition to Not taken a pꝛoper Remedy by Petition to the Barons, who have 
the King, no Power o2 Control over the King's Treaſury, &c. and that 
a HOLY their only Remedy was by Petition to the King Himſelf, He ſe 

nſiſted much upon the lame Reaſons and G2ounds which my. 


Lozd Chief Juſtice Treby went on. — Ze Zane ee. 65 
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4 Anno 7 Will. III. 


Ny 1 | Vide S. C. 
* Buſh verſus Allen. 1 Salk. 228. 
5 South verſus 


HE Point is this: A Man devilcth to 50 Shore — 3 
the TUife of J. S. the Iſſues and Profits of certain . 0 
Lands to be paid by his Erecutozs : Tahether this Deviſe of 
be a Deviſe of the Land to her fo2 Life, is the 3 and 
Queſtion ; 02 whether the Executozs ſhall receive 1 by Ex. 


the Pꝛalits to the Uſe of the Devilee? ecutors. 


Chief Juſtice. To be pald by the Execütoꝛs to her, ſhews 
the Teſtatoz's Intent, that the Husband ſhould have nothing to 
do with it. Thy ſhould not this be a Ocviſe to the Executoꝛs 
fo2 her Life, upon Truſt to pay the Pꝛofits to her? And this is 
fully to perfozm the ill; the Intent of which was to erclude 
the Pusband wholly. Adjourn”. 


At another Oay. 

Chief Juſtice. The Queſtion is, Ik this be a Deviſe of the 
Lands to his TTlite fo2 her Life, and thar the other Toꝛds ſhall 
be void; 02 whether it ſhall be to the Erecuto2s fo2 her Life? It 
ſeems to me to be a Devile to her; fo2 a Deviſle of the Rents Device ot 
and Pꝛofits is a Ocvile of the Land it ſelf; and ik this ſhall not Rents and 
be conſfrued a Devile to her, then the laſt Wows contradit# the Aus gale] of 
kozmer; and then you will make a Devile by Implication to the . Tel. 


1 1 | Exetutoꝛs againſt an expꝛeſuve Devile befoze. 


_ Kokcby, Juſtice, But then the Husband ſhall intertneddle 2 3 0. 674, 
= where the Deviſo? intended to exclude him. Moore 753. Griffith 
=_ --/-- Smith is the Caſe that J rely upon. A Pan polleſs'd * 


4 


. 


Term. S. Mich. 5 
a Term koꝛ Pears of Lands, devilcd the Profits thereof fo2 ſo 


many Years as he ſhouid live, and after he deviſed the Pꝛofits 


thereof to twenty of his poo? Kindzed; and that after the Death 
of his TUife the Lands ſhould be let by the Advice of his Dver- 
ſeers, and the Rent diſfributcd to his laid poo? Kindzed, and 
made his TUife Executrix. Reſolved by all the Judges in the 
Exchequer-Chamber, That although a Deviſe of the Pꝛoſits fs a 
Deviſe of the Land it ſelf, if there be no other Circumſtance in 
the Caſe, pet becauſe the Deviſo2 hath declared, that the poo? 
Kind2ed ſhould not have the Pꝛoperty of the Term, and he ap- 
points a Leaſe to be made fo2 Rent, the Erecuto2 hath the 
Term upon the Conſideration to make the Leaſe and Diſtribu⸗ 
tion, and the poo2 Kindꝛed had only a Truſt, and no Intereſt. 


Vide 1 Salk. Chick Juſtice. In that Cale it remained in the Executoz, 


228. contr- and not in the Devilees. 
which ſeems 


« Miſtake. Eyre, Juſtice. J think the ſubſequent Wows make it a De: 


vile to the Executozs in Truſt fo2 the Wike. 
Judgment pro Defendant, Chiek Juſtice diſſentiente. 


2 5 Lord Gerard's Caſe. B. R. on Arror. 

. —_—_ 54, 

1 9 D P Gerard bought a Urit of Dower, and demands the 

oy fs third Part of a Capital Meſſuage called Bromley-Hall. De- 

nie, fendant pleads, That Time out of Memozy it had been called 

Vide Co. oY as well by the Name of Gerard's Bromley as Bromley-Hall, of 
O. 


57 on wt which Sir Thomas Gerard Knight was, 1 Jac. 1. ſeiſed in Fee; 
ch. 1. and was by the ſalid King James created Lo2d Gerard of Gerard's 
Bract. lib. 2. Bromley, he being Reſident and Commozant with his Family in 
fol. 92, 93, the ſaid Capital Meſſuage; and the ſaid Meſſuage then became 
br 1 Caput Baroniæ ſux, and derives the Title of the Meſſuage and 

el» Barony to himſelf by divers Deſcents, and demands Judgment 
Hats. lib. 5. ik Che ſhall be endowed of it, and avers, that he had aflignep to 
5 22, 23. her a third Part of his other Lands, &c. 


4 The Demandant demurs generally, and the Court of Com- 


| mon Pleas gave Judgment fo2 the Demandant. 
2 0. 


And now a TUrit of Erroz is bought in B. R. 


Coun” el {62 the Plaintiff in Erroꝛ: 
With Submiſſion this is an erroneous Judgment. 
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gare exempted from Dower: And this appears in the firſt Jnſtt- * 
3 tutes, 31. b. Bract. Lib. 2. 93. Fitz. Tic. Dower, 80, 4 H. 3. Rot. 7. Fire 1 
Britt. 247. Mr. Dugdale's Summons to Parliament, Df the Capital 123. 180. 
PMeſſuage the TUife ſhall be endowed, fi non fir Caput Comitatus 9 H. 7. 1. 
ZEſive Baroniæ; and that this Pytivilege is Perſonal, appears in on Oy 
Xx lnſt. 16. 2 Inſt. 9. Selden Tit. of Honour, 552, 557. The 2 65 18 
ancient CUay of Creation of Barons is altered: The King The ancient 
RE ſeldom creates a Baron, and gives Yanozs, &c. ad ſuſtentan- Way - cre- 
dum Nomen & Onus, (viz.) to give him Lands to hold of him —_ 
in Chief, but grants an Annuity. 3 : 
== Jt is obje#ed, That where a Moman is once intitled to 
=X Oower, the King cannot depzive her of it, yet he may do it ob⸗ 
= liquely by this Beans of making a Barony; fo the King cannot 
=X erempt a Man from Arreſts, o2 being on Juries; yet he may 
create a Man a Nobleman, and then he ſhall be exempted from 
all Arreſts, and from ſerving on Jurtes. 
Another Objection is, That che ſhall have an Equivalent: But 
indeed that J take to be abſurd; fo2 either ſhe has a Right oꝛ not; 
it ſhe has a Right, then there needs no Equivalent. | 
=o As fo2 the Recompence the has in Lieu of this Dower, ſhe 
WE has the Honour of being a Counteſs ; and there are many Wo- 
men in England would be contented to loſe a great Part of their 
Dower to be made Counteſſes. 

Then J take this Judgment to be ill, becauſe of the double 
Ss Amerciament that is laid on my Lozd Gerard; and fo? this J rely 
on the Reſolution in 5 Rep. 58. Specot's Caſe, That one ſhall 
not be twice amerced in one Aﬀton againſt one and the lame Ce⸗ 
= nant, where the Dekendant pleads ſeveral Iſſues, and are found 


And p2ayed that Judgment may be reverſed, 
WM Wright, Scrjeant, econtra. 


== By thele Pleadings, it is not chewed how this Houſe was 
made Caput Baroniz, ſo that your Lozdſhip may judge it to be ſo. &.. 
== Itis ſhewed, that Sir Thomas Gerard was made a Baron, but a | 
it is not ſaid there was any Barony made; and that there may 
8 be a Baron without a Barony, appears in Magna Chart. cap. 2. 
Wy = ſoft. 9. where it is ſaid, the Heir of a Baron ſhall pay no Re- 
let, unleſs be had a Barony, The Legal Conſtitution of a El Comp 
Baronp is, when the King doth create certain Lands to be a 3;;Qion of 
S Batonp, a Barouy. 


o 
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Baronies, 
what? 
Vide Lib. 


Tit. 39. 
Seld. Tit. 


883. 


Feud. lib. 2. 


Baronp, and they were generally Caſtles fit fo2 the Dekence of 
the Realm. -” 

It is very ſtrange, that becauſe Sir Tho. Gerard was made a 
Baron, that therefore his Houſe muſt be a Barony, and that his 
TUife muſt be depzived of her third Part ok it, to which ths had 
once a good Title: Coke faith, in Chapter of Dower, the Alke 
ſhall be cndowed of all Meſſuages, and this is one. 

As fo! the Indecency that the Nike might convert her third 


Part to an Inn, 02 introduce Jnmates, &c. the lame map be 


ſaid of a Commoner, but was never any Dbjettion, - 

As fo? the Authozity of my Lozd Coke in his 1 Inſt. it is not 
his own Opinion, but only cited as the Opinion of thoſe ancient 
Authozs. It is ſaid in the Comment on Magna Charta, Chat 
the like ſhall have her Quarantain in the Chief Seat of her 
Pusband, niſi ſir Caſtrum, 02 Caput Baroniæ; (o that they are 
the ſame, fo2 their Chief Seats were frequently Caſtles, and 
in ſuch Caſe ſhe ſhould not have been endowed ; but where ſhe 
ſhall have het Quarantain, there ſhe ſhall be endowed : That is 
a Rule. As fo2 the double Amerciament, it is true, a Man ſhall 
not be twice amerced fo2 the ſame Thing; but here the Demand 
1s of two ſeveral Things. 1. Df the Hund2ed and Rents upon 
which Judgment was p2eſently given. 2. Fo2 the Houſe ; any 
upon this my Loꝛd Gerard has ſpecially pleaded, and we have 
Judgment on the Demurrer to that ſpectal Plea. J pꝛap Judg⸗ 
ment may be affirmed. 


Holt, Chief Juſtice, That is the Barony ? It is not becauſe 
it is the Chiek Houſe. Baronies were anciently out of Places, 
A Barony is when the King gives Lands oz Rents to the Per⸗ 
ſon he deſigns to make a Baron, and thoſe he is to hold per 


Ea, 880 BR#oniam; and in ſuch Caſe ſomething might be ſaid to exclude 
Obr. O, 


a Woman from Dower ; fo2 there were Caſtles alſo generally 
granted to do Service to the King: But indeed ſince the Time 
of R. 2. that Barons have been created by Patents, there have 
been few Baronies made. | 

Then how can this Houſe be made a Barony, that was al: 


ways in the Family of the Gerards ; and here it was no Caſtle 
neither ? 


Rokeby, Juſtice, When a Barony was anciently granted, 
there was a Caſtle with a Territozy alſo granted. Suppoſe 
there be a Barony of Stafford, and all the Houſes in the Town 


of Stafford belonged befo2e to the new Baron, which Houſe ſhall 
be called Caput Baroniz ? | 


2 | Chicf 
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Chicf Juſtice. As fo2 the double Amerciament, there may be Amercia- 
 feveral Amerciaments fo? ſeveral Offences ; the Reaſon of the ment. 
Amerciament is the Oelay, and if the Defendant comes in at 
the firſt Day, it muſt be entered of Reco2d, oz it ſignifies no⸗ 
thing. Suppole there be an Aﬀion bꝛought on two Deeds, and 
non eſt Factum is pleaded to one, and a Special Jlea to the 
other, and Judgment is given fo2 the Plaintiff in both Caſes ; 
why certainly, here ſhall be ſeveral Fines, if they entcr ſeveral 
Judgments: It is true, ik they enter but one Judgment, there 
ſhall be but one Capiatur. So it is of Actions of Aſſault and 
Battery againſt two, and the one juſtifies, and the other con- 
keſſeth the Adion. | 

Judgment was affirmed. 


Winchurſt verſus Maſely. 


R. Carthew moved fo2 Leave to quaſh his own Trit of Er- One of the 
roꝛ to reverſe a Fine, becauſe one of the Parties to the they to 
Fine is omitted in the TUrit of Erroz, e Fine 


omitted in 
the Writ of 


Chief Juſtice. We cannot do if. How can we take Notice Error to re- 
of any Thing but what is on Recow? We cannot quaſh it on a verle it. 
Foreign Suggeſtion. 

— There was a Caſe in Pemberton's Time, where a Fine was %. : 5: 
levied by thzee, and two of them b2ought Erro? to reverſe it; 49, 88. 
3 the other had nothing in the Land, and it was rever⸗ 
ed. 
But this is to be conſidered, That if a Man be intitled to 
be Tenant by the Courteſy, and he joins in a Fine with his 
TUife of thoſe Lands; whether his Citle ta be Tenant by the 
Courteſy, is not extinguiſhed if the Fine be reverſed after her 
Death. Indeed, if the Fine is reverſed in her Life-time, he may 
have a new Title: It the Husband makes a Feoffment on Con⸗ 
dition of His Mike's Land and ſhe dies, and then the Condition 
is bzoken : Shall he be Tenant by the Courteſy ? 
Then pou can't have any Coſts if the Party enters a Non Coſts on a 


Pros; fo2 the Statute gives Coſts on a Crit of Erroz only Writ cl Er. 


when it is in dilatione Executionis. | 

CUe cannot let you quaſh it: But let them ſhew Cauſe why x $14. 194, 
you ſhould not diſcontinue. - Trits of Erro2 are rarely diſcon- 95. 
nued, but ſometimes they may be. 


Daſhwood's 


— — — — — 
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Debt on | : 
Judgment 


in B. K. Er- Daſhwood's Caſe. 


ror pending 
in the Ex- 


_— UR. In Debt on a Judgment here, (in B. R.) Erro? plead⸗ 
eee ed pending in the Exchequer Chamber, is good in Abate⸗ 
1 Sid. 236, ment; but if the Defendant concludes, non debet reſpondere 
27 27 quouſque, it is not good, fo2 we have no Re⸗ſummons. 

51875 , 


303. 


Ray. Y 
ry ag 153 Lewſly verſus Budd. 
1 Mod 121. 


2 4d 19+ A hiek Juſtice. This Caſe ſtands ko the Reſolution of the 


tion to Sca- Court. ; 
vengers It is on two Ozders grounded on 2 Wil. & Mar. For Scaven- 
3 Sand. gers Rates for Cleanſing the Streets of Newington. One Ozder 
phat "ſaith, Chat all the Jnhabitants ſhall contribute to it; the other 
2 Inſt. 653, C(aith, C hat only thoſe that live on the Pavement ſhall contribute: 
255, , And the Queſtion is, which of them is good: 

=". Ue are ok Opinion, that all the Inhabitants ſhall contribute. 
659, 843. Fo2 though it may be thought hard, that they ſhall pay any 
1 Bulſt. 20. Thing towards the Pavement who do not live on it; yet the 
2 NT kp. TUows of the Statute are ſo ſfrong, that ft lays the Charge 


< Co. 67. on all the Jnhabitants without Diſtiniion; and where the Sta- 
i Mod. 73. tute doth not diſtinguiſh, we have no Power to do it. Mow in 


3 Leon. 208. Newington, there is a Street that is paved, and a great Part 


7,5 ol the Town that is not; and there are ſeveral of the Pariſh 


that live out of the Town, and yet they are all bound to contri⸗ 
bute. | 

Belides, they that live on the Pavement are bound to pave 
their own Ooo2s, then they are not exempted from repairing the 
I)igh-Ways ; and therekoze it is as reaſonable they ſhould repair 
the Pavement of which they have the Benefit ; and an indefinite 
Pꝛopoſition is equal to a general One. 

Then the Statute appoints, Chat they who do not live on 
the Pavement, as well as they who do, ſhall ſettle the Rates; 
and therekoze it is reaſonable that they ſhould contribute to their 
own Rates. 

Then the Penalty of the Scavenger is given to the Overſeers 
generally. How this would be on the Statute 13 and 14 Car. 2. 
we cannot tell: But on this Statute, all the Jnhabitants ought 
to contribute towards the cleanſing of the Pavement ; and 
therekoze one of the Ozders is good, and the other is bad, and 
ought to be quaſh'd. | 


2 Walker 


* 
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Walker verſus Slackoe. (Vide ſupra, p. 16.) 


JN a Writ of Erroz, all the Parties to the firſt Judgment 
did not join. | 


Chief Juſtice. The Queſtion is If this Tarit of Erro2 be 
amendable ? Jt appears here that the TUrit of Erro2 is not good, 
fo2 all the Parties to the firſt Judgment ought to join in Er: Writ of Er- 
ro2, and it appears they have not done co here; foz i not "2 nc 
being ſaid, he that is omitted is dead, the Crit of Etro; is ill: 0 the fc 
But ſuppoſing that this is only a Miſtake of the Curſito?, the Judgment 
Queſtion is, Jf it be amendable ? And we are of Opinion that did not join, 
it is not, becauſe this is a TUrit to reverſe a Judgment; and e 
the Statutes were only made to amend CUrits koz the Suppoꝛzt 77. 1 Sid. 
ok the Judgment. So is 8 H. 6. c. 12. 104, 138, 

But if this Fault were amendable, yet we think it muſt not 139, and 
be at the otion of the Defendant ; foz no Ban can pzay to ng" ay 
amend another's Plea o2 Crit ; he may take Advantage of it, 3 C. - 
but cannot pꝛap to have it amended : : Foꝛ every Man may fue 02 I Ad, 153. 
plead as he thinks fit, but this would fo2ce him to ſue in another Kmend- 
Manner, and it is not within any of the Statutes. * 

The ſecond Point is grounded on the Reaſon in Blackamore's 6 Mod. 276, 
Cale, 8 Rep. 158. b. they have Power of Amendment in Affir- 285, 286. 
mance of Judgments. And in no Cale whatever did the Court 
amend to ſet aſide a Judgment, but only to ſuppozt it; and that 
was the Deſign of all the Statutes. 


Cur. Let the TUrit of Erro? be quad. 
KAR 


Chamberlaine Joe Hewſon. . Salt. 


T Þ E Caſe here was this: "1s. Hewſon, the Wife of Co- Te kit. 
lonel Hewſon, ſues the Platntiff Mrs. Chamberlaine in the ſeaſe to bar 
Spiritual Court fo2 Adultery with her Pusband, and had Sen⸗ — Wife of 
tence there, and recovered Coſts againſt her 80 l. Then Ms. * h IS 17 
Chamberlaine pꝛotutes a Releaſe of Colonel Hewſon under (,,“ 
Hand and Seal; notwithſtanding. which, the-TUlife pꝛolecuted her Quere 2Lev. 
in the Courr-Chriſtian fo2 the Coſts. . Upon which it was moved 107. 

here ko: a Prohibition, ſuggeſting that the Eccleſiaſtical Court 1 N 346. 


had no Conulance of this Deed of Releaſe. A 20% 


T Ds Wrighr, 


tort 
7W® 
has, 


— 


K — 
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2 Salk. 551, 
552. 


5 


Wright, Serjeant, argued, That no Pꝛohibition ought to go 
to the Spiritual Court, fo2 that they had Conuſance of all this 
Matter, and that it was a Rule in Law, Ubi cognitio Principa- 
lis, ibi cognitio Acceſſarii; ſo that it is not material, whether the 
Releaſe be good 02 not: But the Point is, TUhether this Court 
will think fit to meddle with it, ſince the Dutginal Caule is cog: 


nolcible by the Spiritual Courr? There is a Cale in Roll. Abr. 


Prohibition 


300. Tit. Prohibition, where a Releaſe was likewiſe pleaded in 
the Spiritual Court as it is here, and a |Nohibition was denied; 
and if in ſuch Caſes the Husband's Releaſe ſhould be good to 
bar the TUife of her Coſts, ail Suits of this Mature would be 
eluded; fo? it is the Coſts that are reckoned the moſt grievous 
Jauniſhment in this Court: There are but two Sorts of Pu⸗ 
niſhment there, Penance and Coſts; and the Penance too jnay 
be diſpenſed with fo2 Money, 


Sir B. Shower, econtta. Te hope that a Pꝛohibition (hall go, 
ſince the Eccleſiaſtical Court has refuſed to al'ow this Releaſe, 
which with Submiſſion they ought not to do; fo2 the Toſts, as 
ſoon as they are paid to the TUife, belong to the Husband; and 
therefoze he may releaſe them befo2e they are paid. 

So the Rule put by M2. Serjeant, is fallacious; fo2 in many 
Caſes they cannot p2oceed in the Spiritual Court, though the Ozt- 
ginal Cauſe be within their Jurisdi#ion. So ts Vel. 39. Good- 
win's Cale; Erecuto? enters into a Bond to pay a Legacy, he 
is ſued in the Spiritual Court as fo2 a Legacy, Erecuto2 pleads 
Payment accozding to the Bond, they would not allow the 
lea; a Pꝛohibition was granted; fo2 the Executoꝛ by giving 
Bond fo2 Payment of the Legacy had ertinit the Legacy, and 
made it meerly a Debt at Common Law. 3 Cro. 309. A Feme 
divozced Cauſa Adulterii of the Husband, (ues in the Spiritual 
Court fo2 a Legacy: Defendant pleads the Releaſe of the Hul⸗ 
band made after the Oivozce, which was diſallowed in the Spici- 
tual Court; a Pꝛohibition was granted; fo2 this Releaſe was 
good, fo; they remained Man and TUife notwithſtanding the 


-Oivo2ce. 2 Rol. Abr. 301, 292. therefoze we p2ay that the 1922. 


hibition may ſtand, 


Chief Juſtice. After that Rate they ſhall try the Ulalidity of 


to the Spiri- Letters Patents, and of Feoftments, &c. if they have Conu⸗ 


tual Court, in 
what Caſes. 


lance of the Oziginal. Indeed, ik they make an il! Tonſtru⸗ 


gion of the Law, we'll pꝛohibit them; fo if they would not al- 
low a Releaſe unleſs pꝛoved by two TUitneſſes, we would 1 
N 1 them; 


n ww wi. W 
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them; as in the Caſe of Shotter and Friend The Spiritual Court 
are confined within their Compaſs, and if they go beyond thetr 
Line, we will fetch them back by a P2ohtibition ; fo2 under that 
Notion of Ubi cognitio Principalis, ibi cognitio Acceſſarii, they 
map do as they pleaſe, and fo lubvert and deſtroy the Common 
Law. Indeed, if the Suggeſtion had been that they refuſed to 
receive this Plea, it might be ſomething, 


* 


Rokeby, Juſtice. Sir Bartholomew Shower, your Client docs MAE. 


not deſerve any Favour; but ſhe muſt Have Juſtice. 161. 
1 Sid. 346. 
At another Day, this Matter being again ſlirred: 1 Sall. 115, 


Chief Juſtice, Jf a Feme Covert ſues ſole in the Eccleſiaſti- 3 ONE 


cal Court fo: Defamation, as ſhe may, if ſhe cohabits with Her (ues for De- 
Diusband, he may releaſe the Coſts; but if they are divozced a famation, 
Menſa & Thoro, there in ſuch Caſe, oz of Incontinencp, &c. — 1 
he cannot releaſe the Coſts; and the Keaſon is, if they are di- Ct. 
vozced a Menſa & Thoro, the Husband allows his Wife Alimo- except in 
ny, and the Coſts of the Suit are out of the Alimony ; and there- Caſe of Di- 
foze he cannot diſcharge one moze than the other. 2 Roll. 301. ce. 
Moram's Cale is the very ſame, and the ſame is in Bulſtr. Ba- 
ron and Feme divo2ced Cauſa Adulterii a Menſa & Thoro ; the 
Fcme ſues in the Eccleſiaſtical Court ſole agatnſt one fo2 Slander, 
Sentence is fo2 her, the wusband relealeth all Aﬀtons, and 
this very Suit, &c. The Defendant pleads this Releaſe in the Or suit or 
Eccleſiaſtical Court, which was diſallowed, pet no Pꝛohibition à Legacy. 
was granted; in Caſe of a Legacy aliter, pet ik the- Suit be 
thcre fo2 a Legacy deviſed to the TUife, which is oziginally due 
to the Baron and Feme, and is not a Part of the Alimony, he 
map releaſe the Suit and alſo the-Coſts, becauſe he may diſcharge 
the Puncipal. 

My Opinion is, That there ſhould be a Pꝛohibition in this 
Caſe. But here you ſay Alimony is ſentenced to Hewlon's 
Wife; pꝛove that, and then it is in our Dilcretion not to grant 
a Pꝛohibition: As if it is ſuggeſted, that the Party is cited out 
of the Dioceſs, we pꝛohibit them; but on Pꝛook that it is upon 
Requeſt to the Archbiſhop, as is the Exception in Star. 23 H. 8. 
we can ſtop the Pꝛohibition. "EA 


| One Joint- 
Bonoyon verſus Palmer. tenant di- 


ſtrains alone 
for Rent 


Cm This is on Replevin, in which the Defendant how to a 

avows in his own Right ; and it appears, that B. afligned 5 , 

a Rent to thirteen, four of which are dead, and the Om Ce. Peſt, 73, 
141. 


— 
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Of a Joint= is one of the nine Survivozs, and avows the taking the Viſtreſs 


conuſance 
by Tenants 
in Common. 


in his own Right, becauſe the Rent is Arrear, which he cannot 
do; but it ought to be in his own Bight, and as Batliff to the 


Vide ame 25, teſt, and they ought not to have levered, 


26, Ec. 


Northey. This is but Fozm. Ik we had avowed fo? a ninth 
Part, it had been ill in Subſtance, becauſe there is no luch 
Thing as a ninth Part; but on this ſpecial Matter ſhewn in 
the Avowyy, it is but Fozm, and one Joint-tenant by Law may 
take the whole Pyofits of all the reſt, and his Oiſcharge of it 
fs good. Co. 2. 68. 2 Cro. 282. Bowles ver Poor. Payment 
of Rent to one Joint-tenant, is good. Vent Charge granted 
to a Feme-ſole, which is Arrear, and ſhs, marrics ; the vow | 
fuppoſeth 201. to be in * not paid to Baron and Feme, 
was held good. 


Carthew. One Joint-tenant cannot diſtrain fo2 all the Rent 
alone, fo2 thew muſt all join in Avowzp, and fo miſt Tenants 
in Common even koz Damage-feaſant. 


; NN 7 v 
Rokeby, Juſtice. It ſeems to be but Fozm, koz one Joint⸗ 
tenant map take all the P2ofits. 


Chief Juſtice. Ik all ought to join, then it is not Fom, 
but Subſtance ; fo2 it ſhews, that the Rent is not taken in the 
ſame Right, it was Arrear; but the Queſtion is, Jf they needs 
muſt join? All the Entries are, That they do join not as Bai⸗ 
Hff to the reſt, but as Jofnt-tenant, and he avows the taking 
of the Rent as in Lands liable to the Oiſtreſs of him and the 
reſt ; ik he had ſaid, To his Diſtreſs only, it had been bad; 
becauſe the Rent is not due to him only, but to him and the reſt: 
But he need not avow as Bailiff to them, fo2 he needs no Au- 
thozity from the reſt to diſtrain, but he may do it by Law; and 
ſo the Defendant has avowed here as in Lands liable to the 
Diſtreſs of himſelf and the reſt. 


Carthew. Then it is not ſaid thzough the whole Recozd, that 
they were ſeiſed in Fee; but it is only generally, that they were 
ſeiſed. * 

Chief Juſtice. They ſhould have ſaid ſo; fo2 tho? by Intend⸗ 
ment, ſeiſed may be taken to be in Fee, pet rhey ought to ſhew 
it: But however, this here is well enough; fo2 you ſay, the Rent 

I | 4 was 
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was granted to them and their beirs, and that they were feilen 
of it, which muſt be underſtood in Fee. 
One Joint-tenant map diſtrain fo2 the whole in Point of In⸗ 
tereſt, and not have any Authozity from the reſt as Bailiff ; fo! + 
then he is to render an Account. 0 


Carthew. Then they lay, the Locus in quo is Parcel of the 
Tenements hereafter mentioned, which he ſhews to be in ſeveral 
Pariſhes, and does not ſhew in which Pariſh the Locus ts, 


Chief Juſtice, That is not ſo well as it ought to be. 


At another Day. 

Carthew. As to Wiſe and Bellant's Caſe, 2 Cro. Eliz. 442: 

which was fn Replevin, the Defendant avows, becauſe his An- 
ceſto2 was ſeiſed in Fee, and let the Land in qua, &c. fo2 Years 
rendzing Rent; and'fo2 Rent due to him and his TUtfe, he avows 
the Taking. Gerdick fo2 the Avowant. Erception was taken in J 
Arreſt of Judgment, becauſe the Baron ſole avows, and did not 
join the Mike with him; whereas it appears, the Rent was due 
ta him and his TUtife, and he ought not to avow in his own 
Name only; but becauſe he ſhewed the Truth of the Matter as 
it is, and did aver the Life of the Wife, and fo the Diſtrels 
well taken by him, the Avowzp was adjudged good enough: 
That was, becauſe the Rent belonged to him ; but if it had not 
been in the Caſe of Joint-tenants, it had not been good. 


Chief Juſtice. Suppoſe one Joint⸗tenant ſhould being Debt 
fo2 Rent, and it appeared that the other was alive, it ſhould be 
bad. He map diſtrain alone, but then he muſt avow in his own One Joint- 
Right, and as Bailiff to the other ; and then the Retom muſt e ow 
be adjudged to him in his own Right, and as Bailiff to the ſor Rent. 
other, in which Cale he is accountable to the other: But if we how to 
give Judgment koz him in this Avowy, we muſt adjudge the avow. 
Retozn of the whole to him in his own Right; and tho Pay- 4e 25,71. 
ment to one Joint-tenant is ſo to the other, pet we muſt not 
give Judgment fo2 him alone, to have it all in his own Right. 

J think the Avowyp ought to abate z but this being upon a | 
Demurrer, the Queſtion is, Jf we ſhall give Judgment that the“ “ 77: 73- 
whole Avowzp ſhall abate, and to begin de Novo; oz only that 
it ſhall abate, and there be a Repleader ? 


Per Cur, The Avowyy is naught. 
8 Reynolds 


— 9 MRS = 
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Stat 22 45 
23 Car. 2. 
; No more 
Colts than 
Damacc. 


V ide > Lev. 
124, 125. 


Reynolds nk Ges 


Otntel moved fo2 Coſts on aUervi# in Treſpaſs,fo2 bzeaking 

his Cloſe, and braking his Soil, and 1s. Damage given; 

"N he latd it was not within the Statute of 22 & 23 Car. 2. 

9. which does not extend to voluntary, but in voluntary rec 
vaſſes only; as walking over the Gꝛound. 


Econtra. There have been Attempts to turn Trelpaſs into 
Cale, to get Coſts; but no Coſts ſhall be given in this Caſe 
moze than Damage, unleſs the Judge who tries it, certifies 
that the Title was in Debate. IJ agree, that if the Ocfendant 
takes awap any Thing, he ſhall pay Coffs ; but here was only a 
little Oigging; if he had carried away the Soil, then indeed 
the Plaintiff ſhould have Coſts, 


Rokeby, Juſtice. J remember a Cate in B. C. where it was 
laid Quod ſolum ſubvertit cum aratro, and Coſts were allowed 5 
And what Difference is there in that from this? 


Chfef Juſtice. Ploughing a Man's Soil 18 quite another 
Thing; the Statute extends to Treſpaſs on the Freehold, and 
not to any Treſpaſs on Goods and Chattels: Twill be an hard 


Matter fo2 you to get Coſts here. Jn the Caſe of per quod 


S. C. 3 Salk. 
401. 


3 Lev. 426, 
427. 

ide 2 Salk, 
514, 689. 


Servitium amiſit, the Coſts are not there given fo2 the Battery, 


but fo2 the Degree of it, (viz) the Loſs of the Service. 
Adjorn. 


The King verſus Davis and Carter. 


AVIS and Carter being convicked fo2 kozging a Bill under 

the Seal of the Bank of England, and having ſtood in the 
Piliozp fo2 it, were now brought up to the King's Bench, and 
pꝛaped, That they might be turned over to the Marſhalſca, be: 
cauſe the Sheriff of London oppꝛeſſed them in Newgate ; where 
they were detained till they paid the Fine, &c. and their own all. 
davits were offered to pꝛove the Dpprefſton. 


Chief Juflice. See Co. Lit. 6 b. and Hale's Pleas of the | 
Crown. Ik a Man has had an inkamous Judgment, and has 
ſtood on the Pillozp ko: an Offence, which is contrary to the 

| 2 Faith, 


_ 
* 
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Fafth, Credit, and Truſt ok Mankind, as Foꝛgerp is, he can One tlmt has 
not be a Uitneſs in any Cauſe. Hale ſaith, If he has ſtood on wack _— 
the Pillozp, he cannot be a TUitneſs ; but that is to be under ment 2 
ſtood koꝛ an infamous Judgment: But ik a Man be convicted not be a 
fo2 a Libel; and has ſtood in the Pillozp fo2 it, yet perhaps he * Witneſs. 


may be a Witneſs, | - 28045 161 , 


513, 5 
Shower. Canning who was convicked fo2 a Libel and ſtood on 699, boo. 


the Pillow, was allowed to be a TUitnels befo2c the ODelegates, 772 426, 
my Low Chief, Juſtice Treby, and other Judges being there; ?“ 
and ſo Aaron Smith was an Evidence in Crosby's Calc. 


Chircf Jultice. Aaron Smith was pardoned, and we gave no 
Opinton to this Point: But foꝛ my Part, J don't underſtand 
the Nature of his Offence; it was only fo2 giving Stephen Col- 
lege Notes how to defend himſelf on his Trial. 

In the pzincipal Cafe, the Affidavits were not read: But the 
laſt Day of the Term, the Court ozdered the Sheriffs to re⸗ 
turn Money which they had taken krom them; and remanded 
them to Newgate.” 


Leviſſe verſus Maſters, Sage . 
tacheth Mo- 


1 S. dies Jnteſtate in London, and Godſprir his'Ctedito) at- 227 in the 
© taches Money in the Sarnichee s Hand, and it is condemned Hand, be- 
befo2e any Adminifiration actually granted, it being at that Time fore Letters 


conteſted betoze the Archbiſhop. of Admini- 


{tration ta- 
ken our, 


Sir B. Shower. J take this Manner of Pꝛoteeding to; be Cuſtoms of 
good by the Cuſtom of London. It is true, their Cuſtoms are Hon. 
different from the Laws of the Land, and yet are good, fo; they Poſt, 934160 
are confirmed by Ads of Patliament; ſo General Indebitatus As- . 
luwplits are good by the Cuſtom of London, &cc. 


Chicf Jultice. 'Tis one Thing if a Cuſtom be different from 
the Law, and another Thing if it be repugnant to it and un 
reaſonable. J confeſs, the Cuſtom of Garniſhment is reaſo!- + 
able, fo2 there are two Debts viſcharged by it: Foz ik A. be in⸗ The Cuſtom 
debted to B. and C. be indebted to A. now . ſtanding againſt B. i 
in Lieu of A. by the Payment of that Debt by C. to B. both the 
Ocbts to A. and B. are diſcharged and ſatisfied. Mob in this 
Caſe, A. hath at the ſame Time a Remedy to recover againit C. 
which by the Cuſtom is transferred to B. but in our Caſe, the 
— Godſprit would have Remedy againſt Maſters the Gar: 


niſhee, 


——— — —_ 
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niſhee, when the Archbiſhop had none, and would diſcharge the 
Garniſhee againſt the Archbiſhop, who had never anp Claim a. 
gainſt jim, which certainly is abſurd, and wholly differs from 

the other Caſe ; fo2 there A. had a Charge againſt C. and by his 

Payment to B. C. is diſcharged from A. But there can be no 
Cuſlom to ſuppo2t this Tale ; foz Cuſtoms that overthzow the 
'Painciples of Law, and which are unreaſonable, are to be re- 

jeftcd. 


Dee. Here the Ordinary had the Goods in his Hands, and had 
intermeddled; And why ſhould he not be charged? The Cuſtoms 
of London are in many Caſes different from the Common Law; 
ſo an Erecuto2 is chargeable there, upon an Acton of Debt 
grounded on Simple Contra; and the Judgment in ſuch an 
Ation has been allowed to be a good Bar here. 


Chief Juſffce, So it is, as was adjudged here in the Caſe 
of Palmer and Lawſon twelve Pears ago. 

But here was a Trick too, to put in a Caveat ta the grant- 
ing of Adminiſtration till the Plaint wag finiſhed, 


Rokeby. Can you charge any one by this Cuſfom tbat ig 
not a Debtoꝛ? And here the Archbiſhop is no Debtoz, 


Chief Juſtice. At another Day. 

e think in this Cafe, that the Debt was not well attached; 
fo2 the Dwdinary had no Way to recover the Debt, no2 had any 
Thing to do with tt. 

Let the Plaintiff have Judgment. 


Gardner. verſus Hobbs. 


"DH JS is an Aton of Treſpaſs, and the Defendant juſti- 


fies by Uertue of the Star. 43 Eliz. fo2 the ]Poo2s, Rates, 
&c, The Plaintiff was nonſtited, but no Damages were found ; 
therefoze Covunſel moved fo2 a Crit of Erro. 


Nonſuit in 
Replevan ; 
the Jury 
ſhall find 
Damage for 


of the Ulalue, and afterwards we granted a TUrit of Enquiry. 


the Avow- It is every Day's Pꝛadice, That if the Plaintiff in Replevin 


aut. be .nonſuit, the Jurp hall find Damages and Coſts fo2 the 
dee the fol- Avowant. 
11 4 9 Ny Harcourt 


118, 119. 
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Chief Juſtice, J remember a Caſe, where, upon au Action of 
Detinue, and upon Iſſue Non Detinet, the Jurp did not enquire 


ek ? 2 *. : v4 * - * 15 8 
my a A. au 
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Harcourt and Weckes. 
Vide 2 Salk. 


\ 7 HI CH was a Cale of the ſame Nature with the fomer. And bop, 


Holt, Chief Juſtice. We are of Opinion, That the Omiſſion Oos of 


1 of the Jury to enquire of the Damages on a Nonſuit in Be- be Jury co 


enquire of 


> plevin, may be ſupplied by a Writ of Enquiry of Damages; H.,,ge., 
it is true, the Jury might have been charged with the Damages, lupplicl by 
but ſince they were not, there may be a Writ of Enquiry awary- Wit of 
ed. 1 Cro. 143. Darroſe and Newbutt. In Aſſumpſit, the Par⸗ Enquiry. 


I Koll. Rep, 


ties being at Jfine, a Demurrer was joined upon the Evidence, 272, 284. 
and ſo the Jury was diſcharged; and after, Judgment was 2 KJ. 212 
given fo2 the Plaintiff, and a CArit of Enquiry awarded, and *©* * 
Damages found, and Judgment thereupon; and Damages e. 
might have been enquired of by the fame Jury conditionally, but : $14. 380. 
it may be as well enquired of by a TUrit of Enquiry, when ther. 40. 
> Demurrer is determined: And that comes home to this. 1 Rol. 7 3 
Rep. 272. Brampſton's Cale is the ſame with ours; ſo that it 1 Sal, 8444. 255, 
is no new Caſe, 206. 


Indeed, in the Caſe of Burton and Robinſon in 1 Sid. 246. K. 124. 


where in Detinue the Jury did omit to afſert the Ualue of the 

=> Goods ; the Court did doubt that a TUrit could not be awarded, 

» fo2 that it would be againſt the whole Teno? and Reaſon of Che- 10 Co, 1194 
ney's Cale. 


But notwithſtanding, J remember a Caſe about kourteen 


ears ago, where a Writ was awarded in ſuch Cale; fo that J 
3 think a Writ of Enquiry ought to be awarded in this Caſe. 


Johnſon verſus Adams, and others. 


N Replevin,. fo2 taking live Cattle, and ſeveral Stacks of 

Hay, &c. 

Defendants plead, Bene cognoſcunt captionem legen & 
Catallorum in Loco præd. quia dicunt quod Averia præd. &c. But 
ſay nothing as to the Chattels; but they conclude, and pꝛay 
Judgment Averiorum & Carallorum. 


Curia. It is ill: Foz though they make Cogniſance ok the Cogniſance 
Whole, pet they do not anſwer the hole; ſo that they are 1 35 and 
wont in their Juſtification, Ik the Diſtreſs be intire, if it is Jet Pr 
wrong in Part, it is bad fo? > (Uſhole, 


The 


diction. 
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The Matter is, what Judgment we ſhall give; whether to 
Ante 73. abate the Avowzp, oz that the Plaintiff ſhall recover and have 
Judgment final ? Certainly it fs ill, to acknowledge the taking 
of all, and to juſtifie but fo2 Part. 
We will conſider what Judgment to give. 


> 


Cudmore verſus Tripe. 


RIT of Erroz on a Judgment given in the Pꝛavoſt⸗ 
Court at Exeter, where the Plaintiff declared in an In. 
debitatus Aſſumpſit, and alſo in a Quantum meruit: But in the 


Quantum meruit, doth not ſay, That the Cauſe of action wag 
Infra F * infra juriſdictionem Curiæ. 5 


kelg it had been ill; but J conceive, the infra Juriſdictionem in 
the Indebitatus Aſſumpſit goes to all. 


Chief Juſtice. Indeed there wants the adtunc & ibidem. 
Let Judgment be reverſed. 


S. C.1 Salk, Roe, Kendale, and others. 
3%. , 343, | 
Shu g, 2 Ltes. 92 0 


Power of T DEP being bzought up by Habeas Corpus, it appeared by | 
the Retozn, that they had been committed by Sir William 


Secretary of 


Carthew. JE it had been omitted in the firſt Pzomiſe, J con- 


State io Trumball, one of the Secretaries of State, fo2 aſliſting Sir | 


"4.1. 20, James Montgomery, (who was in Cuſtody fo2 High Treaſon) in- 


And. . 
* 5 _ his Eſcape. 


Sir B. Shower moved, That they might be diſcharged, their 
Commitment not being legal. Firſt, Becauſe a Secretary of 
State is no Juſtice of Peace; and as a Secretary of State, 
he cannot take a Recogniſance to pꝛolſecute; and therefo2e it is 


ſtrange he ſbould have Power to commit. 1 


Tis true, ſince Sir Lionel Jenkins's Time, it has been pꝛa⸗ | ; 


dtiſed by the Secretaries of State to take Bond. J have look'd | | 
into Ruſhworth's Collections, and J cannot find one Pꝛecedent 


fo2 a Secretary of State to commit any one. | 
Jt cannot be pꝛeſumed, that Sir William Trumball was a Ju 


2 


ſtice of Peace; fo2 it appears that he was Secretary of State, 
and as ſuch did make the Commitment : And truly, J 9 55 


* m__ 
lt i. at. * # " 
10 . 2 * 1 . s 
Vo : 
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fee but he might as well commit foz Murder oz Felony, as ko; 
High Treaſon. 30 
It is objefted, That any Man may arreſt another fo2 Trea⸗ 
ſon; and that is true, but then he muſt carry him to a Juſtice 
of the Peace, which we ſay the Secretary of State is not: 
But however, though we grant that a Secretary of State has 
Power to commit; yet, with Submiſſion, in this Caſe they 
ought to be bailed, ſince they are within the Benefit of the Ha- 
beas Corpus At. Foz the Commitment appears to be fo? the Gaoler not 
aſſiſting the Eſcape of Sit James Montgomery, who was con: to be ar- 
mitted ko: High Treaſon , but was never outlawed noz ji. gd to: 
diffted. And my Lozd Chief Juſtice Hale is expzeſs, That the tin the 5 
Gaoler ſhall not be arraigned fo2 an Eſcape until the Pꝛiſoner ſoner be at- 
be attaint ; fo2 if the Pꝛiſoner be acquit, the Eſcape is diſpy- int. 
niſhable. Hale 8 Pleas of the Crown, fol. 110. Dalt. 33 r. 
And here the Puloner cannot be attaint, fo2 he is dead; ſo . 159. 
that they only can be fined and impziſoned. 
Then with Submiion, to aſüſt in the Eſcape of one com- 
mitted fo2 High Treaſon, is not Treaſon, unleſs the Party ? 589, 
aſſiſting knew that he was committed fo2 High Treaſon: And 5, 7. 5. 
if this Offence be but Felony, the Commitment is illegal, be- s Caſe. 
cauſe it would Have been too generally ſet fozth. 2 Inſt. 589. 
3 Inſt. 70. It a Mꝛiſoner bꝛoke Paiſon, it was Felony at Com. 
mon Law. be the Cauſe what it will; but by Stat. 1 Ed. 2. 
De frangentibus Priſonam, none ſhall ſuffer Judgment of Life and 
Member, unleſs the Cauſe fo2 which he ts impꝛiſoned require 
ſuch Judgment: And J take it fo2 a Rule, That whatever is 
not Felony on the Eſcape of a Felon, is not Treaſon upon the 
Eſcape of a Trayto!. RY, 
Then here it is ſaid, The Pꝛiſoner was in Cuſtody of a Hel⸗ 
ſenger ; but what that is, we know not, there's no Book of 
Law that takes Notice of any (uch Perſon, 
Then it does not appear what the Dffence was, noz that any 
Treaſon was committed; lo that we muſt thꝛow our ſelves up- 
on pour Lozdchip's Juſtice, and hope, that koz theſe Reaſons 
your Lodfhip will think fit to diſcharge us quite, oz elſe to 


Attomey General anſwered, That theſe Commitments by Commit 
Secretaries of State, had always been received to be good, ment by $e- 
and that their Office was moze ancient than the P2ivy Council, cretary of 
and that it was clear the Puy Council could commit; and that **** 
though the TUarrant be not ſo eraf, pet it is ſufficient, and 
it was not like an Indiament, koꝛ the Time and Place, and the 
particular 
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particular Fact need not be erpꝛels'd in the CUarrant, as they 
| be in Indickments. 


Shower. Here the Meſſenger being no Dfficer in Law, the 
Marty in his Cuſtody may bzing falſe Impulonment againſt bim; 3 
and then to afliſt a Perſon to eſcape in ſuch a Cafe, is no Fault 


at all, fo it was to free him from one that had nothing to da 


with him. 


How the Holt, Chief Juſtice. The Law indeed does not take Notice 
Law rakes of a Meſſenger ; but however, if a Man reſcue another that ts 
Notice of a carrping to the Gaol by a. Meſtenger, oꝛ any other Perſon, it is 
Meſtenger. criminal. 
Then why ſhould not a Secretary of State have Power by 
Law to make Commitments ? P2ay what Atthozity has a Ju⸗ 
ſtice of Peace to commit in Caſes of High Treaſon? Jt is not 
niven to him by any Statute ; and trulp J cannot tell from 
* whence he derives ſuch an Authoꝛity, unleſs it be by Uertue of 
the old Common Law, which doth authoaze Conler vatoꝛs of the 
Peace to commit in ſuch Caſes. 
il: 6 od, My Low Coke does ſeem to intimate, as if a Man could not 
179. be committed till he was indicted: But certainly that is a Mt- 
ſtake ; fo2 the conſtant Pꝛackice is otherwiſe. 
But their ſtrongeſt Objeckion ſeems to be, That the Nature 
of the Treaſon is not ſet fo2th ; as whether it be fo2 levying of 


UUar, oz fo2 conſpiring of Trealon, oz any other Species of 
Treaſon. 


Attozney General. Let the Treaſon be what it will, of whae: 


ever So2t it is, to afliſt ſuch TON charged with it to ef: 
cape, is Treaſon, 


Chief Juſtice, Suppoſe the Treaſon were fo? Coining, &c. 
would it be Treaſon to aſſiſt ſuch a Perſon to eſcape ? 


M2. Attomey. The Queſtion is, Whether this Man be 


charged with High Treaſon, as you have alledged it in the 
CUarrant ? 


Rokeby, Juſtice, Does it appear to us, that this Offence 
is not bailable: | 


Holt, Chief Juſiſce. J remember my Loꝛd Chief Juſtice 
Hale, at Norwich Allies, was of Dpinion, That a Juſtice of 
2 Peace 


1 My ets i=, eta R „ * 
— * 
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Peace might direc a Warrant to any Perſon to execute it; and a Juſtice of 
in a Cale that came bekoze him there, the Warrant was dire#ed E may 
to the Conſtable of one Pariſh, to be executed in another Parish; 1 on 


x which was Done, and held to be good. any Man to 


execute. 


At another Day this Matter was again debated. 
Holt, Chicf Juſtice. In Anderſon | It Vide 1 And. 
was the Opinion ok all the Judges, That the Puy Council, 02 2 ne Fr 
any one of them, might commit; and certainly the Sceretary of 75 
State is one of them. : 


Shower. As fo2 that Reſolution, it may well be ſuſpetted foꝛ 
Law, it was not judicial: And there have been Inſtances, where 
Judges have given different Reſolutions under their Hands, 
from thole which they have given judicially when thep af#cd under 
an Obligation of an ODath; and with Submiſſion, one of the) 
Pꝛivy Council cannot commit, fo2 he cannot give an Dath : And Commit- 
it ſeems againſt the Keaſon of our Conſtitution, That the ſame I'S by one 
7 Sfficer ſhould have Power to commit, and pet cannot admintſter Cen 
an Dath, which J take to be neceſſary upon every Commitment ; 
fo2 my Loꝛd Coke, in his 2 Inſt. 5 t. ſays, Chat all Commit-s 
ments muſt be upon Dath. 

Then it is very ertraozdinary, That an Officer ſhall have 
Power to commit, and pet he can neither adminiſter an Oath, 
no? take a Recogniſance to pꝛolecute, no2 take Bail, though his 
Judgment tells him, that the Dffence Is batlable This ſeems 
very inconſiſtent. 

Theſe ertraowdinary Commitments are not favourcd in our 
Law; and in the old Cimes, ſuch Commitments were very 
ſcldom. Chen 25 Ed. 3. cap. 4. is one of thoſe Statutes that 
bindicates the Liberty of the Subjet in rcſpet of extrajudicial 
Commitments; fo? it is ſaid there, none ſhall be appꝛehended 
upon Suggeſtion to the King oz his Council, unleſs by Indick⸗ 
ment 92 Pꝛeſentment, 92 by Pꝛoceſs at the Common Law: And 
in 4 Car. 1. theſe general Commitments per Mandatum Do- 
mini Regis, were thought a great Oppzeſſion to the Subjeg, 
16 Car. 1. c. 10. p. 8. My Low Coke, in his 2 Inſt. 52. ſays, 7. 
That bekoze Commitment there muft be an Oath; which inn 
this Caſe could not be: 1 is true, the whole Pzivy Council 
may examine upon Dath ; but that one Puy Councillo2 may 
Do Io, J do not find any where. In Prin's Animadverſions on 
the ath Inſticutes, there is a notable Reco2d, when the Perſon 
was impeached by the Commons in Parliament, fo2 a Riot and 
Aſlault on {evcral Lows of the Council; from which J infer, 


P thep 
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Meſſengers. 


they would not have any Recourſe to the Legiſlatozs, had the 
ivy Council themſelves ſuch a Wower ta commit. J conkes 


the Puby Council may cite; and fo may the Eccleſiaſtical Court 


ſummon, but they cannot commit. 
As to my other Exception in 2 Inſt. 505. it fs fatd, That a 


new Gaol cannot be ercaed without an Ac of Parliament : Dom J 
then can the Houles of theſe Mellengers be as fo many s uſlons?s 


J think there arc fozty-two Meffengers, and if their Woules } 


ſhould be lawful 1zfaces of Confinement, there would be fo ma. 


ny new Gaols 02 Pziſons creed without authonty of Barlia⸗ 
ment, which ought not to be. 5 Ed. 3. N? 68. In the 12 Rep. 
129. indeed a Meſſenger is mentioned ; but nothing can be d2awin ut 
from thence, that he can therekoze keep a non. 1 

So that if Sir James Montgomery was not in legal Cuſtody, 


the aſſiſting of him to eſcape is no Fault; thece are other Pla- 


ces of Confinement beſides Meſſengers Hotles, that have been 
queſtioned whether they be 1-2:fons oz not; lo it has been Doubt- 
ed, whether the d ower of London be a Bulon, 02 not within 
the Habeas Corpus Act? 


Chief Juſtice, The Tower is a Bulon without Doubt. 


Shower. My next Exception was, That the Marrant does 
not erpzeſs what the Treaſon is; and there may be a Treaſon, 
the aſſiſting of which is not Treaſon, as the Harbouring of Je: 
ſuits, o: Counterkeiters of Money, it is oaly a Miſpziſion of 
Treaſon. My Inkerence is, That if Sir James Montgomery 
was charged with ſuch a Treaſon, the aſſifing of which would 
not make me guilty of Treaſon, then my aſſiſting him to eſcape 
is not Treaſon. 12 Rep. Dyer 296. a. 

Then if the Intendment be general, it (hall be taken fo? the 
Liberty of the Subjet; ſo is Vaughan 136, 157. where it alſo 
appears, That the Retom to an Habeas Corpus ought to be cer- 
tain ; and ſo ft was reſolved in Buſhell's Caſe. So that if it 
cannot appear to your Loꝛdſhips to be Treaſon, with Submiſtion, 


we ought to be bailed within the Habeas Corpus At, 


Levins, Serjeant. Ad idem. Ik Sir James Monraoniery him- 
ſelf were here, he muſt have been bailed, by Reaſon of the An⸗ 


_ certainty of the Crime exrptefſed in the Warrant of Commit- 


ment: And ſhall we be in a wozſe Cale than he himſelf would 
bave been ? 


— 


a» Then 
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Then Retoms in all Caſes ought to be particular, and cer- 
tainly exv2cſs the Cauſe. Mo. 839. There are leveral Caſes of 
Jaiſoners committed and delivered per Habcas Corpus ; and the 
Ketons of the Dficers having Cuſtody of them in the Fleer, 
Tower, Garc-Houſe, and all certain. 

Then the Old Law ts, That all Commitments att be to the 
County-Gaol, Brit. 19. 92. Capt. Norwood 'S Cale; and the 
Statute of 5 H. 4. that Juſtices of Peace ſhall commit to the 
County-Gaol, is but declaratozy of the Common Law; and a 


| Pellenger's {zouſe certainly is not the County: Gaol : Inderd, 


a Pan may be committed to a Yeſſenger's Cuſlody fo? twenty: 
four Hours, &c. whife the Matter is under Examination. 

There is a Caſe in x Leon. 70. where the Power of the Se⸗ 
cretary of State is queſtioned, but Jam loth to meddle with 
it; and J think we need not have made all this Stir about it, 
we only deſire to be bailed. 

It is plain, That the Tarrant muſt be legal. 

And my Lo Chief Juſlice Hale, in his Plcas of the Crown, 
115. 18 as plain, That the Reſcuer ſhall not be arraigned till 
the Puncipal be attainted: Then ik tt be true, that Sir James 
Month) is dead, it is mozally —— " thete J-crions 
ever ttainted. 


Attomey General, Leon. 1. p. 70. Habeas Corpus was direck⸗ 
ed to the Steward and Marſhal of the Marſhalſea fo; Howell, 
who made Retom that the ſatd Howell was committed to his 
Cuſtodp, per Mandatum Fran. Walſingham Militis, Principalis Se— 
cretarii, & unius de Privato Concilio Dom. Reginæ, aud that Ne- 
tom was by the Court held inſufficient, becauſe the Cauſe why ;. 


Retorns to to 
be particular 
and certain. 


The Cauſe 

ot Com:mit- 

ment to be 
let down in 


he was committed was not ſet down in the Retomn; and there the Retorn. 
the Court took a Difference, where one is committed by one of 7%, 85. 


the Puvy Council, fo2 tn ſich Cale the Cauſe of the commit- 
ting ought to be ſet down in the Beton; but where the Par⸗ 


ty is committed by the whole Council, there no Caule need to be 


alledged. 

It is objeded, That the Treaſon not being erpeeis'd, there⸗ 
foe the aiding and aſſiſting of him cannot be Treaſon ; fo2 ſay 
they, This Treaſon might be fo2 harbouring Jeſuits, Counter- 
feiters of Coin, &c. but the receiving of Jeſuits, &c. is not 
an aiding and abetting of them: But with Submiſſion, the aſi 
ſting any of theſe Perſons is Treaſon, though thele Fats were 
made Treaſon by Act of Parliament. 5,0 


So 
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On Trial of So J think it is not neceſlary to inſert the Dvert-A# in the 
the Acceſſa- Tarrant of Commitment, the Species of Treaſon is not uſu- 
ry, re A ally mentionen there; J do agree, that upon the Trial of the 
the Principal Acceſſary, there muſt be the Attainder of the Jincipal pꝛoduced: 
mult be pro- But here in Treaſon, all are Pꝛincipals; and let them take ad- 
duced. vantage of that at the Trial. | 
As fo? their Dbjetion, That no Perſon ſhall be committed but 
to the County-Haol; this is not lo, ko) then no Man could be 


committed to the Tower, Gate-Houſe, ec. 


bn 


Solicito2 General. Theſe Commitments in Caſcs of High 
Treaſon have varted in all Times, ſometimes the particular 
Fats have been expzeſſed, and lometimes not; and pet thought 
god either Tay. ; | | 
Commir- As fo2 the Objefion, That an Oath is neceſſary to be made 
ments with- befoze any Commitment; that need not be, there are many 
out an Oath. Caſes where Pcrſons map be committed without any Dath at 
all: So the Houſe of Commons may commit, and pet they can- 
not adminiſter an Dath; lo a Conſtable may commit without 
any Dath. Staundf. 32. 3 
Chen as to the Objeckion concerning the Meſſenger, it is out 
of the Caſe ; fo2 though his Houſe be no Gaol, yet the aſſiſting 
of one to eſcape from thence, is as Criminal as ik he had al⸗ 
ſiſted to eſcape from the County-Gaol. Foꝛ being with the Mel⸗ 
lenger while he was under Examination, he was in the Cuſtody 
of the Law, and it is not the Beach of the TUall that is a 
Beach only of Pꝛiſon; foꝛ as Bracton obſerves, To aſſiſt a 
Man to eſcape that is going to be executed, is a Bꝛeach of PDꝛi⸗ 
ſon; ſo that we conceive the Commitment to be lawful, and 
that they ought not to be bailed. 


Holt, Chief Juſtice. Indeed you might have ſparcd that 
Queſtion about the Secretary's Power to commit, it ſecms to 
have been made moe fo2 Delight, than fo2 Neceſſity: But in 
Anderſon it is plainly reſolved ; and ſo it is in 1 Leon. 71. that 
he hath ſuch Power. | 

But that which has always pt33led me is, That Authozity 
there was to commit at Common Law? And why Juſiices of 


Gaol-Delivery at Common Law might impannel a Jury to en- : 


qguire, &c.? | 
As to the Objedion about the Commitment to a Mellenger, 
ſurely the Party may be committed to him during Examination. 
Indeed J do take it, that generally the Commitments ought 
to be to the Common Gaol, eſpecially ſince the Habeas Corpus 
I Ack, 


= tf 


— 
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= ax, that the Party may better take cut an Habeas Corpus; tha? 
> you will find in my Lod Chief Juffice Hale's Pleas of the 
XZ Crown, That the bzcaking cf other Pulons is Felony. Mom 
3 conſidcr this, Chat if an At of Paritament make an Offence 
& Felony, and there is not one Wo as to the Acceſlaries, pet 
they ſhall be Felons; then wiy ſhoiild not thele Perſons that 
are in the Nature of Acceſſaries to C reaſon, be likewiſe gu:ltp 
of Trcalon ? | 

But My. Attomep; J very much doubt whether you ought 
not to have ſpecified what Soꝛt of ©reaſon it was, and that he 
had committed it: As fo2 the Purpoſe, if it had been fo2 the 
conſpiring the Death of the King, oz fo2 adhering to his Ene. 
mies, &c. then the afſiſting the Elcape of luch a Traits? comes 
under the ſame Species of Treaſon. 55 

Then it is a great Doubt with me, Whether you ſhould not 
aver that he div adually commit the Crealon? 


Attomey General, TUith Submiſſion, it would be too much 
to ſay in the Warrant of High Treaſon, that the Party was 
guilty, Jndecv, in the JndiXment we muſt alledge it. 


- Chief Juſtfce. J think it muſt be conſidered of, though J commic- 
doubt very much as to the not ſpecifying of the Treaſon, that ment tor 


the particular So2t ought to have been expꝛels'd in the Tar- Try 

: ; j ould ſpe- 
rant. : cify the par- 
ticular Sort 


Rokeby, Juſtice. Certainly a Conſervato2 of the Peace at of Treaſon. 
the Common Law might have committed, and to adminiſter an““ 83. 
Oath, is incident to his Dffice; fo that J take it, that a Se: 
cretary of State is in Nature of a Conſervato? of the Peace, 
and may as well commit now, as the other could at Common 
Law: But indeed it ſeems ro me, that they are bailable, be- 
cauſe it is not erp2eſs'd what So2t of Treaſon it was. As ta 
the Meſſenger, J take him to be only a Carrier of the Party to 
Paiſon, and he is not in the Nature of a Saoler. 


Eyre, Juſtice. Upon the (hole, J think it reaſonable that 
they ſhould be bailed, 


Chief Juſtice, Then let them be bailed; 


5 | Young 
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S. C. 2 Salk. 
627. 


Poſt, 136. 


*5 Rep. 117. 


Mo. 677, 


678. 


but becauſe he pleaded the Payment of the 51. generally, and 8 


5 . 11. 
b f 


9 Co. So. b. 
Sty. 263. 
Winch, 76. 
Cyo. Elix. 68. 
103. 

Sty, 263,239. 
2 Brounl. 
107. 


. 239. 


.. FC. $03 
1 Bron ul. 
109. 

1 Bulſt. 66. 
2 Cro. 254. 


Young verſus Rudd, Paſch. 7 Will. Rot. 78. 


Ndebitatus Aſſumpſit, and a Quantum Meruir. 


The Defendant pleaded in Bar, that he gave the Plaintifo 


a Beaver Hat, which he accepted in Satisfaiion of the Debt. 


The Plaintiff replied by Proteſtation, that the Defendant did f 
not give the Hat in Satisfaction; and traverſed, that he did ae. 


cept it in Satiskackion: And ußon Demurter, 


It was objeied in the Behalf of the Dekendant, that this 
was an immaterial Traverſe, becauſe the Giving is the direing 7 
Matter, which ought to have been traverſed, and not anſweren 7 
by Pꝛoteſtation. Like the Reſolution in * Pynnell's Caſe, which 
was an Action of Debt on a Bond, of the Penalty of 161. fo2 
Payment of 8 l. 108. on a certain Day. The Defendant plead: 
ed, That befoze that Oay, he at the Requeſt of the Plaintiff 


paid him 5 l. which he accepted in full Satisfaction of the Debt; 


not in full + Satisfa#fon of the whole Debt, the Plaintiff in 
that Cale Had Judgment. 

And there it was held, that the Manner of Tender and Pay: 
ment ſhall be dir eded by him who makes it, and not by him who 
accepts it; ſo that it is not material, how the Perſon to whom 
the Thing is given accepts it: Fo2 ik it is accepted, it muſt be 
as the Giver intended 1t ; and therefoze the Plaintiff ought to 
have traverſed the Giving in Satiskacdion, fo2 that is the moſt 
material Part of the Plea, and ought to have been put in Iſſue; 
it is true, if it had been after a Uerdi, the Giving and Accep- 
tance might have been taken to be recipꝛocal ads, (viz.) that the 
one would not have accepted it, unleſs the other had given it 
in Satisfatton : But upon a Demurrer it ts otherwiſe. 


Econtra, fo2 the Plaintiff. Either the Giving oz the Accep- 
tance of what is given in Satisfaction, map be traverſed ; this 
was the Opinion of my Lo2d Rolle, though he held it mo2e pꝛo⸗ 
per, to take Iſſue upon the Papmeut: But if the Acceptance in 
Satisfaction is traverſed, there will be no Dccaſion of anſwering 
the Giving. 

It is a Rule in Jkilaſaphy, that Quicquid recipitur eſt ad mo- 
dum recipientis; and there are Inſtances in Law to this Purpoſe, 
as in an. Adton of Debt upon a Bond. The Defendant plead⸗ 
ed, That whereas the Plaintiff was indebted to him fo2 a Load 
of Lime, it was agreed between them, that the Defendant 


2 ould 
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4 ſhould acquit him of the Lime, and vet the Plaintiff ſhould ac⸗ 
= cept it in Satisfa#ton of the Bond, and avers, that he did ac- 
cept it in Satisfaction of the Bond; and upon Demurrer to this 
' 2 Plea, it was held ill: Not becauſe the Defendant had pleaded 74. 1 
the Acceptance only, and not the Giving in Satisfaition ; but be- 117. b. 
' * cauſe he ought to have pleaded the Acceptance in Satis kation of 28 68 
the Sum mentioned in the Condition of the Bond, and not of 193 
the Bond generally, fo2 that could not be diſcharged without a 


© | Specialty. 


Curia. There a Thing. is pleaded by Tay of Concozd, it 
is iſſuable; but if the Coticozd is not executed by giving and 
receiving, it cannot be pleaded in Bar to the Adion: Therefoze 
the beſt Tay of Pleading it, is by ſetting koꝛth, that the Thing 
was given and received in the full Satisfaion, &c. accoding 
to the Reſolution in Pinnell's Cale; but both are traverſable. 
As fo2 Inſtance, the Condition of a Bond was, That if the A. 178. 
Defendant compounded with one Earle fo; his Lands, then he 
ſhould pay the Plaintiff 30 l. 
Jn an Ackion of Debt bꝛought on this Bond, the Defendant 
= pleaded, That he had not made any Compoſition with Earle, &c. 
the Plaintiff replied, That Earle did grant a Rent-Charge in 
Fee te the Defendant, in SatisfaXion of his Title; and ſo he 
made a Compoſition. The Defendant proteſtando, that Earle 
non conceſſit pro placito dicit, he did not accept it in Satisfa- 
= #ion; and it was adjudged a good Plea, without traverſing the 
SGꝛant: Fo2 as in that Caſe, there could not be any Compoſj- 
tion without the Conſent of the Parties, which depended purely 
upon the Acceptance, which the Dekendant denied to be in Sa- 
= tisfaXion of his Title: So in this Caſe, the Denial of the Ac- 
= ceptance implies, that the Thing was not given in Satisfafton ; 
and therefoze Judgment was given fo2 the Plaintiff. 


Mu wo mi 5 wo 
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8 Smith verſus Crompton. * 2 Salk; 
J: | 

n Nan Aion on the Caſe fo2 negligently keeping his Fire, e Pop, 

ty whereby the Plaintiff's Houſe was burnt ; there was a 181. 


WJ doubtful Evidence given at the Trial befoze the Chief Juſtiee 
at the Niſi Prius, aud the Jury gave a Gerdi fo2 the Ocefen- 
= dant, 


It 


— . .. EONS. 
88 Term. S. Mich. 7 W. z. 


Vide 2 Salt. It was moved ſeveral Times koz a new Trial, becauſe ti; 
0443 0433 Evidence was very doubtful, upon which the Qerdit was given 
yay 3% againſt the Plaintif; and ft was inſiſted on his Behalk, that 
Sid. 49, 50. though it is true, that in an“ Inkozmation of Perjury where 
the Defendant was found guilty, the Court wouſd not grant a 
new Trial, though it appeared there was no Realon fo2 ſuch a 
Clerdit, unleſs the King's Counſel would conſent to ff; pet in 
an Aﬀion of Debt b2zought by an Inkozmer, and a Gerdi ko; 
the Defendant, the Court map grant a new Trial, becauſe 
the Party hath an Intereſt; and this is the Difference taken in 
the Books. | 6 
It might be a Thing of ill Conſequence; ff it ſhould not be 
in the Power of the Court to grant new Trials in Caſes [7 
where there are apparent Reaſons fo2 ſo doing; as where er. 
Vide 2 Salk, Cellive Damages are given fo2 WUows, oz where two Uerdits T7 
647, 649. Have been given anainſt one Dekendant, and in many other 


Cales. - 
0 But on the other Side it was ſaid, that no new Trial could 
| be granted in this Caſe, though the Court ſhould ſee any Rea: 
4 | ſon fo2 it: And the Caſe of Sir John Jackſon was chiefly relied 3 
N on, who was diſcharged of a great Debt at the Allzes in Cum F* 
berland, by the Per jury of Fenwick and Holt, who being indicked 
0 fo2 the ſame Crime. Sir John pꝛocured the TWitnefſes to be ar. 
4 reſted, who could p2ove the Perjury, lo that they could not come 
['} to the Afſizes to give Evidence, and thereupon Fenwick and Holt 


4 | were acquitted: And tho' this Pꝛacice did appear plainly upon 
4 ſeveral Aidavits, yet the Court would not grant a new Trial, 
but ozdered an Jnfozmation againſt Sir John Jackſon ; upon which 
he was found guilty, and fined 1000 Marks. 

Afterwards a new Trial was dented in the pzincipal Caſe, 


4 
— 4 


Plummer verſus Lea. 


NE Alexander Holt recovered a Judgment Anno 17 Car.. | 


2 againſt the Defendant, and had a Teſtatum Sci. Fac. to the 


Vide I Salk, | 
108, 109, Tertenants. 


i". ee They appear and plead; and there was a Gerdick againſt them 4 
2 Fo. geg. At the Altzes in Suffolk, and Judgment thereupon, = 
Afterwards Holt became a Bankrupt, and the Commiſſioners 


aſligned the oziginal Judgment to Plummer, who now moved the 
Court, that it might be entered to entitle him to the Benefit of 
the Judgment upon the Sci. Fa. which was ruled accozdingly, 
without bꝛinging a new Sci. Fa. quod nora. __ £ 
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Anno 9 W. III. Regis B. R. 1695. 
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Dalſton, Bar. zerſus Janſon. 


Ohannes Dalſton 
Miles & Baronet- 
tus queritur de 
Joſhua Janſon , 
communi porta- 

tore in cuſtodia Mar. Mareſ. Dom. 

Regis coram ipſo Rege exiſten. 

pro eo videlicet quod cum præd. 

Joſhua decimo ſexto die Martii 

Anno Dom. 1693. & diu antea 

& ſemper poſtea fuit & hucuſque 

exiſtit Communis Portator | An- 
glice Carrier] bonorum & ca- 
tallorum & pro ejus proficuo bo- 
na & catalla quarumcunque per- 
lonarum hujulmodi cariacon. re- 
requirend. a Wakefield, in com. 

Ebor. uſque ad London, & a Lon- 
don prad. uſque ad Wakefield, 
pred. per totum idem tempus 


Lond. 7. 


pro mercede proinde habend. por- 


tate & carriare conſueverit, cum- 
que per legem & conſuc tudinem 
hujus Reg. Angliæ qui b. t com- 
munis purtator bonorum & ca- 
tallorum qui bona & catalla ali- 
cujus perlonæ recipit fic portan. 
cadem abſque ſubſtractione & 
amiſſione cuſtodire & portare te- 


netur ita quod in defectu talis 
communis portator' ſeu ſervien. 
ſui damnum non eveniat ullo 
modo, cumque idem Johannes 
codem decimo ſexto die Martii 
Anno Dom. 1693. lupradict apud 
London pred. videlicet in paroch. 
beatæ Mariæ deArcubus inWarda 
de Cheap poſſeſſion. ſuit de bonis 
& catallis {equen.viz.de una pixi- 
de abiegna[ Anglice a Deal Bot] 
& centum peciis Cunar' auri vo- 
cat Guineas, Legalis monetæ 
Angliæ ut de bonis & catallis ſuis 
propriis, & præd. Johannes ſic in- 
de poſſeſſionat. exiſten. eodem 
decimo ſexto die Martii Anno 


Dom. 169 3. ſupradict. apud Lon- 


don præd. videlicet in Paroch. & 
Warda præd. pixidem pred. cum 


pre. centum peciis auri Cunat' 


in eadem exiſten. præfat. Joſhuz 
ad eundem a London, prad. 
uſque ad Wakefield prad. in 
com. Eborum pro mercede ſalvo 
& ſecure carriand. & ibidem 
idem Johannes deliberavit præd. 
Joſhuæ pred. pixidem & præd. 
centum pecias auri Cunat 

Aa ; in 


j 


\ 


| Wile 2 S. 7: 


ä _ 


Lt 
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in eadem exiſten. adtunc & ibi- 
dem ad portand. & deliberand. 


in forma præd. recepit & habuit 


Trov CT, 2 
Nar. 


præd. tamen Joſhua ad aliquod 
tempus poſtea hucuſque pixidem 
præd. cum præd. centum peciis 
auri in eadem exiſten. eidem Jo- 
hanni non deliberavit ſed pixis 
præd. & præd. centum peciæ auri 
Cunaot' in cadem exiſten. poſtea, 
ſcilicet decimo ſeptimo die Mar- 
tii Anno Dom. 1693. ſupradicto 
apud London pred. in Paroch. 
& Ward præd. pro deſectu bon. 
cuſtod, ipſius Joſhuz perdir. & 
amiſſa fucrunt Cumque etiam 
præd. decimo ſexto dic Martii 
Anno Dom. 1693. ſupradicto 
apud London præd. videlicet in 


Paroch. & Warda præd. præd. Jo- 


hannes poſſeſ. fuit de aliis bonis & 
catallis ſequen. videlicet de una 
pixide abiegna | Anglice a Dłal 
Box] & centum peciis Cunat' 
auri vocat' Guineas legalis mo- 
netæ Angliæ ut de bonis & ca- 


tallis ſuis propriis & fic inde poſ- 


ſeſſionat. exiſten. idem Johannes 
poſtea ſcilicet eodem decimo ſex- 


to die Martii Anno Dom. 1693. 


S. C. 1 Salk. 
10. 

Vide 2 Salk. 
703. 

The Plead- 
ings. 


1 Vent. 365. 
1 Sid. 244. 


1 Koll. Abr. 6. 


ſupradito apud London præd. 


in Paroch. & Warda præd. bona 
& catalla ill. extra manus & poſ- 
ſeſſion. ſuas caſualiter perdidit 
& amiſit quæ quidem bona & ca- 
talla poſtea ſcilicet eodem decim. 
ſexto die Martii Anno Dom. 
1693. ſupradicto iu Paroch. & 
Warda pred. ad manus & poſ- 
ſeſſion. præd. Joſhuæ per inven- 
tionem devenerunt ptæd. tamen 
Joſhua ſciens bona & catal. præd. 
ultima præd. fore bona & catalla 
pred. Johannis prop ia & ad ip- 
ſum Johannem de jure ſpectare 
& pertinere machinan' tamen & 
fraudulenter intenden. præd. Jo- 
hannem in hac parte callide & 
ſubdole decipere & defraudare 
bona & catalla ult. mentionar, 
pred. cidem Johanni licet ſæpius 
requiſit, &c. nondum deliberavit 
ſed bona & catalla ult. mention. 
poltza ſcilicet decimo ſeptimo die 
Martii Anno Dom. 1693. ſupra- 
dicto apud London præd. in Pa- 
roch. & Warda præd. ad uſum & 
commodum præd. Joſhuæ pro- 
prium convertit & diſpoſuit ad 
dampnum ipſius Johannis r 501. 
& inde produc. ſectam, &c. 

Non cul. Judicium pro Quer. 


Dalſton verſus Janſon. 


Dis was an Afton on the Caſe b2ought againſt a Common 
Carrier upon the Cuſtom, and alſo a Trover was laid in 


the ſame Declaration. 


Upon Mot guilty pleaded, there was a Qerdit koz the Jain 


tiff, and it was moved in Arreſt of Judgment, 
ſſ. That theſe were different Aﬀions, and ought not to be joined 
in one and the ſame Declaration, fo2 one is grounded upon a 
Contract in Law, to which Non Aſſumpſit is the pꝛoper Plea, and 
the other upon a Torr, and it is fo2 the ſame Reaſon that a Tro- 
ver and an Indebitatus Aſſumpſit ought not to be joined, no2 an 
1 Cjetment, 


| 7 Ejetment, and an Aäton on the Cale fo2 ſcandalous (Cows, 


Contract, and fo2 that, the Authozity of the Caſe between Boſen 3 7325. 
* and Sandford ts plain. 
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though the lame Iſſue goes to both. 
But Not guilty is not the pꝛoper Iſſue to this Adion, fo? an- 
clentiy the Dekendant pleaded ſpecially to the Megleck and Biſ- 


fkealance. 


It cannot be denied but that this Anion is kounded on the Show. 29. 


3 Lev. 258. 
| | 2 Salk. 440. 
An Ejeäment and an Acton fo2 an Aﬀault and Battery were Bird 0.4 
joined, and the Plaintiff had a Uerdi#, but the Court was of Snell, 4% 
Opinion that this was the firſt Pꝛecedent, fo2 they ſever in Da. 


1 B-oxal. 


mages, and therekoze they adviſed on it ; but Juſtice Winch was 233. 


+ of Dpinton that it was not good. | 
3 


To which it was anſwered, That it was my Low Hobart's por the 
Opinion in that very Cale, that the Declaration was good after Plaiuif. 
a UGerdick; and that of late no Afton Had been brought againſt a 
Common Carrier, but ! rover was joined with it. 

an at on on the Cale fo2 over-riding, and not delivering an unte v5 
Mone fc 020ng to a Contrack; and allo fo2 a Converſion to the / Relden, 
Dekendant's Ale were joined together. Upon Not guilty plead. . Car. 20. 


y ed the Plaintitf had Judgment, though he might have demurr'd 


to the Declaration, it being double, but by pleading the general 
Illue, and that being found againſt him, it made the Declara- 
tion good. | | | 

So Treſpaſs fo2 beating his Servant, per quod Servitium g. wa 
amiſit, and an Ation on the Cale fo? keeping a Dog accuſtomed kapier, 
to bite Sheep, were joined in one Declaration, and the Plaintiff? P4/ch. 26 
had Judgment; tho' it may be a Queſtion whether Treſpaſs will ©” 2: 
lie fo2 the laſt 02 not, fo2 it is only a Negligence to let the Dog 
looſe, fo2 which Treſpaſs will not lie. | 
It is not the Contra which entitles the JIlaintiff in thi 
Cale, fo? it is an Aﬀton grounded upon a Torc, and the Jfiue and 
Judgment are the ſame in both. 

It is true, there was the like Declaration, Jſlue, and Cerdift, , 54, 2,4 
in the Caſe of Matthew and Hopkins, and the Judgment was 1%. 355. 
arreſted ; not fo2 the Reaſon now given, but becauſe the Plaintiff K. 878. 
had alledged, that the Defendant was a Carrier on the roth of 
May, and that he was poſſeſſed of the Goods on the 6th of May, 
on which Oay he did deliver them, lo that it did not appear he 
was a Carrier on the Oap of the Delivery. 

Theſe are not Actions of different Natures, and therekoze they ,. Tre 
may be joined: And the like hath been done in many other Cales, , 283. 
as Debt upon Band, and Detinue, were joined; lo likewiſe Debt; 2. 4. 13. 

upon a penal Statute, and an Indebitatus Aſſumpſit generally foz #7. Joinder 


1 in Action, 
Cithes „, 


92. 
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ſus Bea ' 
1 Sid. 23 
1 Lev. 737, 


Wrigh ver- Tithes and Non Aſſumpſit pleaded to both, which was a Diſcon. 


8 Rep. 86. 


Ante 75. 


in Guildhall, London, and it was given in Evidence, 


tinuance to ſo much 4 related to the Penalty; but it was the 
* Opinion of Juſlice Twiſden, That if the Iſſue could have been 
Not guilty, it might have gone to both. | 

Agrecable to this is that Oiſtinftion taken in Buckmere 8 Cale, 
that in Ackons real founded upon a Torr, a Man ſhall have but 
one TUrit to recover. Lands, to which he had ſeveral Titles ; but 
in perſonal Actions, ſeveral Torrs may be compzehended in one 
Occlaration, becauſe in theſe there is not fo — Kegard to 
Fozms as in the other. | 
Before the Statute de Bonis Aſportatis i in vita Teſtatoris, it 
was a Queſtton, Whether an Afton would lie againſt the Execu. 
to2 of a Carrier? But now it is not doubted. | * 
Curia. fl. A Plaintiff cannot join two Actions which require 
ſeveral Iſſues g fo that the Queſtion now is, TUycther Adtions 
may be joined where the ſame Plcading will an{wer both: 3 

Jn ſuch Caſes as this, the Defendant tn fozmer Times did 
plead particularly to the Megleck; but it has been lately ruled, 4 
that Mot guflty is a good Jiea. "1 

But it ſeems ſtrange, that Debt and Detinue ſhould be joined, 
becauſe thoſe Aﬀttons have different Judgments. 7 

Upon the firſt Debate of this Caſe, they inclined fo2 the 
Plaintiff; but aftcrwards, when Juſtice Rokeby came into the 
Court in Michaelmas Term follewing, they were all of Dpiuton F7 
that theſe were diſtin Aﬀtons ; fo2 an Action againſt a Common; 
Carrier, upon the Cuſtom of England, is not ſo much upon a 
Torr, as upon a Contra?, fo2 by receiving the Goods, and ta. 
king a Reward fo2 the Carriage, the Dekendant implicitely un- 
dertaketh to dcifver them ſafely, and therefoze the Law implies 
a Contra to anſwer the Ualue, if robbed, = 

The Caſe of Matthew and Hopkins the Carrier of Tiverton, 
was upon the common Cuſtom of the Realm, koz ncgligently MM 
carrying a Bag of Tool, in which there was 5ol. and in the 
lame Declaration, there was a Trover f02 the ſaid Money; and 
it was held, that theſe were different Acions, and ought not to 
be joined, which is the Cale in Point, lo Judgment was given 
fo? the Defendant, 


Alice Maſters, Admin'x of Charles Maſters, verſus Lewes. 


JNdebitatus Aſſumpſit againſt Lewes, and upon Non Aſſumpſic 
pleaded, the Cauſe was tried befoze the Chief Juſtice of B. R. 


1 (1. That 


tl. That Maſters was indebted to Gosfright, and Lewes was 
= indebted to Maſters who died Inteſtate. 
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That the Defendant, after the Death of Maſters, received poreign At- 


250 l. due to the ſaid Inteſtate fo2 Mages, as Paſter of a Ship, tachments. 
and bekoze any Adminiſtration was granted to the PlaintiF, (fo2 7% 8. 
that was conteſted by Gosfright) he levied a Plaint againſt the 
= Archbiſhop of Canterbury, as Ddinary, fo2 the Oebt due to him. 
There was a Nihil retozned in the Sheriff's Court of London, 
and upon four Summons there was a Sci. Fa, and Judgment 
'* againſt him, and the Yoney of the DOwdinary was attached in 
the Defendant's Hands, which was afterwards condemned and 
> received by Gosfright : Then Adminifiratton was granted to the 
> Plaintiff, who bzought this Action againſt Lewes, and had Judg⸗ 


280, 29 


ment to recover. But whether the Point in Law was a good 


Bar to her Ackion, it was referrcy- to the Opinion of the Court 
buy the Chief Juſtice himlelf,to whom it was referred at the Trial. 


It was argued, that ſuch an Attachment was well warranted 


+ | by the Cuſtom of London fo2 above 150 Pears; that there had 


been no TUrit of Erroꝛ in all that Time bzaught upon any ſuch 
Judgment, neither was there any Pꝛecedent to the contrary, 


The Objeckions againſt it are, | 
Firſt, That by this Means the adminiſtratoꝛ will be liable to a 


Devaſtavit. 


Secondly, That no ſuch Aﬀion will lie in the Sheriff's Court 


©? againft the Owinary, 


A to the firſt Obje#ion, this can be no Devaſtavit in the Ad: 


2 miniſtratoz ; fo2 if he is ſued, he may plead plene Adminiſtravir, 
which will be good, eſpectally in this Cale, where no Goods 


came to his Poſſeſſion. | 
Then as to the ſecond Dbjetion, by the Statute W. 2. c. 19. 2 >. 397. 
the Owinary was liable fo2 any Debt lo long as he had Goods 
in his Hands, which Act was made in Aﬀirmance of the Common 
Lam. Now till Adminiſtration was granted, the Ozdinarp doth . 
tepꝛeſent the Perſon of the Inteſtate. 
There are many Cuſtoms in London, which are allowed there, 4 75. ? 
and in no other Place; as arreſting befoze a Debt is due, &c. /). 27. 
and they are the pꝛoper Judges of their own Uſages; and this 
Court will pꝛelume that thep Have afed accoding to Cuſtom, 
unlels the contrary appears. | | 
So in London, an Erecuto2 ſhall be charged to pay a Debt 5 *7.52- 


upon a ſimple Contrait of his Teſtato? ; and this was held a % 
rcaſonable Cuſtom, | Heling 
B b Econtra. Caſe. 


8 
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Econtra. | 
ft. The Plaint is entered againſt the Archbiſhop, and he is 
ſummoned, which ought not to be; fo2 the Money being in Lon. 
don, the Biſhop of London (if any Body) ought to be fiimmon:; 
ed: But the chief Queſtion is, Whether this is a Suit within 
the Cuſtom of kozeign Attachments in London? = 
And as to that Matter, it was argued, That this is not a 
reaſonable Cuſtom ; ko at Common Law, befo2e the Statute of 
777 2. c. 19. W. 2. tho' the D2dinary could not ſue fo2 oz releaſe a Debt due 
; to the Inteſtate, yet he might ſeize ſuch Goods which he found. 
to be in the Jnteſtate's Poſſeſſion, and diſpoſe them at his Till, | | 
02 to pious Ales; and it was a Queſtion, Wihether Debt would 
lie againſt him if he did otherwiſe ? Foz the Czeditozs of the In. 
teſtate could not call him to Account, becauſe the Law did ad. 
judge him the fitteſt Perſon to take Care of the Eſtate. | 
It is true, the Common Law was a little defeftive in this 
Matter ; but now by that Statute, Debt will lie againſt him ſo? | 
ſuch Goods which ſhall come to his Poſſeſſion ; -and the Reaſon 
which is given in the Statute, is the ſame which was befoze, | 
foz if the Ozdinarp will intermeddle with the Goods, he ſhall ac: : 
F. N. B. 120. Count as an Executoꝛ ought to do; and this is the very G20und | 
8. of the TUrit in F. N. B. f. Præcipe A. Epiſcopo Lincoln. ad cu. 
jus Manus Bona & Catalla quæ fuer. B. qui obiit Inteſtatus, ut di- 
citur, Devenerunt, &c And foꝛ this very Reaſon, if the Oꝛdinar n 
dies, his Erecuto? ſhall be liable. W 
JNow if he cannot be ſued but where the Goods of the Inte⸗ 
ſtate Devenerunt to his Poſſeſſion, then the Plaint bꝛought againſt 
the Archbiſhop is wzong ; fo2 he had no Goods of the Inteſtate 
in his Hands, and is a meer Stranger to the Suit and Judg⸗ 
ment, and therefoze is no pzoper Defendant ; fo? which Cauſe * 
this Attachment is not good. ; | 
31 Ed. 3. Since the Statute 31 Ed. 3. the Owinary is compellable tag 
- 8. 11. grant Adminiſtration to the next of Kin, which if he refuſe, B. R. 
will grant a Mandamus to compel him. 9 
Now here is a Plaint bꝛought againſt an Ozdinarp, to whom 
the Right of granting Adminiſtration did belong, and who ne⸗ 
ver refuſed to grant it, and who cannot be anſwerable, unleſs he 
actually intermeddle with the Goods; but here he is condemned 
to anſwer befoze he knows any Thing of the Suit. 
The Cuſtom is, That if the Defendant, who is really the 
Oebtoz, appears, the Attachment againſt the Garniſhee will be 
dilcharged, and then he muſt put in Bail to render his Body, o2 
pay the Condemnation-Boney; but the Archbiſhop cannot be 
compelled to do either, ſo he is not within this Cuſtom. 80 
I | t 
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The Authozity which comes neareſt to this Caſe, is in Dyer oe 247 2. 


247. where one Toft was indebted to Foxcroft, and Wilkinſon 
was indebted to Tofr, who died Inteſtate. The Dwinarp grant- 
ed Adminiſtration to Marſhall; then Foxcroft levies a Plaint in 
London againſt the Oꝛdinary, and upon a Nihil retomed, as in 
this Caſe, the Money was attached in the Hands of Wilkinſon, 
and recovered and paid to Foxcroft, and the Adminiſtratoꝛ bzought 
an Adion of Debt fo2 it. 

The Defendant pleaded the Cuſtom of Fozeign Attachments 
in London, and all the Matter befoze mentioned, and upon De- 
murrer to the Plea, the Plaintiff had Judgment. 

Mo though Adminiſtration was granted in that Caſe befoze 
the Plaint levied againſt the Dwdinary, which was not in this 
Cale, pet the Reaſon of that Judgment may govern this Caſe : 
Becauſe the Dwdinary can have no Aﬀton againit Wilkinſon the 


Garniſhee, to recover the Debt due to the Inteſtate ; therefoze 


no Aton ſhould lie againſt him; ſo in this Cale, becauſe the 
Dwinary cannot ſue, it is unreaſonable he ſhould be ſued, and 
the Cuſtom will not extend to make him liable to ſuch Suit. 


Curia. The Reaſon why Money is attached in the Pandg of 
the Garniſhee, is to make the Ocbto2 appear. = 

Now the Defendant Lewes was never indebted to the Oꝛdi⸗ 
uy ©: therefoze he could not be compelled to appear, by cntring 

a Plaint againſt the Archbiſhop, to whom there was nothing 
due. 

There are ſeveral Cuſtoms in London againſt Law, as ar⸗ 
reſfing the Bail without a Sci. Fa. oz Capias againſt the Pꝛinci⸗ 
Ny © PT 

But this Cuſtom cannot be ſuppoꝛted by Reaſon ; and though 
their Cuſtoms are confirmed by Ack of Parliament, yet ſuch Cu- 
ſtoms which are contraditozy to Reaſon, and to the Punciples 
of the Common Law, ſhall not be allowed in B. R. Afterwards 
in Michaelmas Term following it was held, that no Action did lie 
agatnſt the Archbiſhop, and by conſequence the Plaintiff in this 
Caſe had Judgment. 


Wilſon verſus Guttery. 


DE Defenbant was arreſfed on a Stndaykby 

of the Marſhalſca, and now the Court was moved to dil⸗ 
charge him; but it was denied, and he was direded to bzing an 
Attion of Falle Impziſonment. * 
CX 
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Rex verſus Harpur. 


Vid i Ad. A Potion was made to quaſh an Indiament, which ſet forth, 
18777 That the Defendant being"qualified to be a Conſtable, was 
380 38 8175 debito modo Electus to ſerbe that Office at Iſlington; and that 
2 Keb. 557. he had Notice of it, but did not take the Dath to execute that 
6 710d. 96. Oſtice. 
215 179. The Dbjetion was, That the Indickment ſhould ſet koꝛth, that 
#9» 78. he was chole by one who had ſufficient Authozity, and that he 
was ſummoned befoze a Juſtice of Peace to take the Dath ; and 
therefoze it not appearing how he was choſen, and that he had 


Notice, theretoze the Juditment ought. to be quaſhed, 


Pf, 127, Nota. A Leet may ſet a Fine on a Conſtable, but the Del- 
8 Cv. 38.b. ſions cannot. 


11 Co 43. b. 
2 Ko. Kep. 3. 
EARS Spule verſus Lowther. 
| Man had a Houſe and a great Farm of Arable Land in the 
Fe 7% Pariſh of Kippax, where he dwelt, and he had five Acres. of 


475, 502. Plowed Land, and fozty Acres of Pafture, in the Pariſh of Snil- 

_ ENZB.53.6. lington, upon which Paſture he ted his Cattle which were em- 

Kol. 645, ployed in Husbandzy in the Pariſh of Kippax. The Parſon of 

— Inillington libelled fo2 Tithes, fo2 the Agiſtment ok Cattle 
there. 

Thereupon the Defendant ſuggeſts, that by the Cuſtom, of 
England, no Tithes ought to be patd'fo?2 Agiitment ol Cattle 
kept fo2 Plough oꝛ Pail. 

2 Cr0.576, . And now a Potton was made fo? a Pꝛohibitian, becatiſe the 
Plaintiff cannot libel fo2 the Agiſtment of Cattle, but fo2 ſuch 
as are fed in the ſame Pariſh, and not elſewhere : And the Pa⸗ 

Go. Eli, ſturage of Cattle uſed ko: Pusbandzy in the lame Pariſh is not 

-05. © titheable, becauſe the Parſon hath Tithes foz them in another 

Moore 910, Kind. 

On the other Side it was ſaid, That the Parſon is to have a 
Pꝛofit where the Pariſhioner hath any Benefit, and that he is an 
Inhabitant where-ever he hath Land, 

But the Court would not grant a Pꝛohibition upon the fig(t 
Motion, but gave the Defendant Leave ts amend his Sugge- 

tion, by adding, thar he had Arable Land in Snillington, and did 


ererciſe DIO there; which was amended, ſe 
ter⸗ 
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Afterwards, in Michaclmas Term it was moved again, and 
the Court were of Opinion. That if the Cattle depaſtured were 
not fo2 ploughing the Land in the fame Jariſh where they are 
* fed, he ſhall pay Tithes, though they plough in another Pariſh; 
and if he had mo2e Cattle than he employed fo2 the Plough in 
the tame Pariſh, he ought to pay Tithes fo2 them; but ozdered 
the Defendant to make Affidavit to aſcertain the Fatt, 


Brockwell verſus Lock. 


=> ceſs, and ſo not within the like Reaſon, 


Balliffs of Franchiſes and Liberties are named in the Sta- 
=> tute, and the Plaintiff being ſuch, and the Place not within the 
=> Pooviſo he is entitled to this Aﬀton ; and it hath been ruled, 

= That where a Bailiff of a Franchiſe made Execution upon a 


Sci. Fa. he ſhould have his Fees by Gertue of this Statute, 


Curia. An Officer of a Liberty ſhall have his Fees fo? execu⸗ 
ting the P2oceſs of this Court; but it' was never intended by 
the Statute, that he ſhould have any fo2 executing Judgments 
6 — in Inkerioz Courts; therefoze this Judgment was 
ſtaped. 


= E BT by the Batliff of the PPalace-Court of the Biſhop 7 ir 2404. 
2 J - of Rocheſter fo; Fees, upon Execution of a Judgment in 167. 
that Court, being 12d. per Pound fo2 any Sum under 1001. 4 Mod. 254, 
and 69. per ;; ound if above that Sum; and this is by Uertue u 
ok the Statute 29 Eliz. in which there is a Pꝛobiſo, That it ſhall 3 Loon. 268. 
not extend to Fees taken or had within a City or Town - Corporate. 29 Elic. c. 4- 
The Platntiff had a Uerdif; and upon a Motion in Arreſt of 
Judgment, becauſe of that Clauſe in the Statute, it was al⸗ 
lledged that this Caſe was not within that Pꝛoviſo, it being 
neither a City oꝛ Town ⸗Cozpozate where the Execution was 
MMeow the Reaſon why Execution⸗Fees are not to be taken in 
uch Places is, becauſe the Jurisdition is narrow, the Sheriff 
is at leſs Trouble, and not ſo much in Danger of an Eſcape; 
but here the Jurisdi#ton of the Biſhop is as large as his Oto⸗ 
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S. C. 1 Salk. 
228. 

Vide Poſt, 
IOI. 


South verſus Allen. 


De Termino Sane Trinitatis, Anno 7 Will. III. 


Surr. 16 NM quod 


alias ſcilicet Ter- 
mino Paſchæ Ann. 1 Dom. Re- 
gis nunc coram eodem Dom. Reg. 
nunc apud Weſtm. ven. Williel- 
mus South per Thomam Johnſon 
ſen. Attorn. ſuum & protulit hic 
in Curia dicti Domini Regis tunc 
ibidem quandam billam ſuam 
verſus Robe: tum Allen & Johan- 
nem Wilſon in Cuſtod. Mareſ- 
cal', &c. de placito tranſgr. & 
ejectionis ſitmæ, & ſunt plegii de 


proſequendo ſcilicet Johan, Doe 


& Richard. Roc quæ quidem billa 
ſequitur in hac verba ſcilicet: 
Sutr. ſcilicet Willielm. South que- 
ritur de Robcrto Allen & Johan. 
Wilſon in Cuſtod. Mar. Mareſch. 
Dom. Regis coram iplo Rege 
exiſten. pro co videlicet quod 
cum quidam Willielmus Birch & 
Sara vxor cjus primo die Maii 
Anno Reg. Dom. Jacobi Secundi 
nunc Regis Angliæ, &c. primo 
apud Jooting Graveney in Com. 
pra. per quandam Indenturam 
ſuam manibus & ſigillis ſuis ſi- 
gillat. 
& ad firmam tradidetunt præſat. 
Willielmo South unum Meſſua- 
gium cum pertin. & unum hor- 
cum & unum Pomarium & 
unum Gardinum ſcituat. jacen. 
& exiſten. in Tooting- Gravency 
pred. in Com. prized. habend. 
& tenend. ten'ta ptæd. cum per- 


dimiſerunt conceſſerunt 


tin. præfat. Willielmo South & 
Aſſign. ſuis a prad. primo die 
Maii uſque plen. finem & termi. 
num quinque Annorum extune 


prox. ſequen. & plenar. complend, | 
& finiend. virtute cujus dimiſſio- 


nis idem Willielmus South in 


ren'ta pred. cum pertin. intravit | 
& fuit inde poſſeſſionat. quouſq; 


præd. Johannes Wilſon & Rober- 
tus poſtea ſcilicet Secundo die 


cjuſd. Menſis Maii Anno primo 4 


ſupradicto Vi & Armis in ten'ta 


præd cum pertin. in & ſuper pol: | 
ſeſſion. ipſius Willielmi South inde | 


intraver. & iplum Willielmum 
a firma ſua præd. Termino (uo 
præd. nondum finito ejecerunt 
expul. & amoverunt ipſumgq.W1l- 
lielmum a poſſeſſione inde extra- 
tenuer. & adhuc extratenent & 
alia enormia ei intulerunt contra 
pacem dicti Domini Regis nunc 
ad dampnum ipſius Willielmi 
South centum librarum & inde 
produc. ſectam, &c. 

Et modo ad hunc diem ſcilicet 
diem Lunz prox. poſt Octab. 
Sancti Hillarii iſto eodem Ter- 
mino uſque quem diem prxd. 
Robertus & Johannes habucrunt 
licent iam ad billam pid. intet lo- 
quend. & tunc ad reſpondend. &c. 
coram Dom. Rege apud Weitm, 
ven. tam præd. Willielmus South 
per Attorn. ſuum quam præd. Ro- 
bertus Allen & Johannes Wilſon 
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r Edwardum Shaller Attorn. 
ſuum & i1dem Robertus & Johan- 
nes defend. vim & injur. quando, 
&c. Et dicunt quod ipſi nec eo- 
rum alter eſt inde culpabilis mo- 
do & forma prout præd. Williel- 
mus South ſupetius narrando 
allegavit & de hoc pon. ſe ſuper 
Patriam & prad. Willielm. South 
inde ſimiliter, &c. Idco ven. in- 
de jur. coram Dom. Rege apud 
Weſtm. die Sabbati prox. poſt 
Octab. Pur. Beatæ Mariæ & 
qui nec, &c. ad recogn', &c. 
quia tam, &c. idem dies dat. 
eſt partibus præd. ibidem, &c. 
poſtea continuat. inde ptoceſ. in- 
ter partes præd. de placito præd. 
per Jur. poſit. inde inter cos in 
reſpectu coram Dom. Rege apud 
Weſtm ruſq; diem Mercurii prox. 
polt quinden. Paſchæ extunc 
es lequen. niſi Juſtic. Dom. 

egis ad Aſſiſas in Com. prad. 
capiend. Aſſign. prius die Jovis 
tertio die Martii apud South- 
wark in Com. præd. per formam 
Statuti, &c. ven. pro defectu 
Jur', &c. ad quem diem coram 
Dom. Rege apud Weſtm. ven. 
partes præd. per Attorn. ſuos, 
& prælat. juſtic. Dom. Regis co- 
ram quibus, &c. mil. hic recor- 
dum ſuum coram eis habit. in 


+ beæc verba ſcilicet Poſtea die & 


loco intracontent. coram Edw. 
Herbert Milite Capital. Juſtic. 
Dom. Regis ad placita coram 
iplo Rege tenend. Aſſign. & 
Thoma Jennour Mil. un. Baron. 
Scaccarii dict. Dom. Regis ad 
Allilas in Com. Surrey capiend. 
Allign. per formam Statuti, &c. 
ven. tam infranominat. Will. South 


quam infraſcript. Robertus Allen 
& Johannes Wilſon per Attorn. 
ſuos inftanominat. & jur. juratæ 
unde infta fit mentio exact. ſimi- 
liter ven. qui ad veritatem de in- 
fracontent. dicend. electi triat. & 
jurat. dicunt ſuper ſacr'um ſuum 
quod diu ante infraſcript. temp. 
quo tranſgreſſio & ejectio infra- 
mentionat. interius fieri ſupponi- 
tur quidam Johannes Stone fuit 
ſe'it in dominic. ſuo ut de feodo 
de & in infraſcript. uno Mcilua- 
gio uno Horreo uno Pomar. & 


uno Gardin. cum pertin. ſcituat. 


jacen. & exiſten. in Tooting- Gra- 
veney infraſcript. in Com. præd. 
ac quod præd. Johannes Stone 
ſic ut præfertur de & in ten'tis 
præd. cum pertin. ſe'it exiſten. 
poſtea & antea præd. tempus 
quo, &c. ſcilicet 29 die Octobris 
Anno Regni Dom. Caroli Il. nu- 
per Regis Angliæ, &c. 33? con- 
didit Teſtament. & ult. voluntat. 
ſuam in ſcriptis ſignat. ſigillat. & 
publicat. per prædict. Johannem 
Stone in præſentia trium credi- 
bilium Teſtium quorum nomina 
cidem ult. voluntar. & Teſtamen. 
& in præſentia ipſius Teſtatoris 
per eoſdem Teſtes ſubſcript. ſunt 
in his Anglicanis verbis ſequen', 
(Viz.) The Twenty-ninth of 
October 1681. John Stone of 
the Pariſh of Alhallows Barking, 
London, Citizen and Mer⸗ 
chant⸗Taploꝛ of London, being 
ſick and ill, makes his Milt 
as follows: As to my Eſtate, 
J give and diſpoſe the lame in 
Manner following t: Item, J 
give unto mp Siſter Sarah 


Birch, CUlite of William Birch, 


the 
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the Rents and Profits of all 
my Lands and Tenements ly- 
ing in Tooting in the County 
ok Surrey, during her natural 
Life, and to be paid by my 
Exccutors hereafter named, in⸗ 
to her own Hands, without the 
intermeddling of her Pugband; 
and after the Deceale of my 
ſaid Siſter Sarah Birch, J do 
give and bequeath the bald 
Lands and Tenements, with 
the Appurtenances Unto and 
amongſt John Birch, Malme 
Birch, and Sarah Birch, Chil- 
D2ed of my laid Siſler, and ta 
their Heirs and Afligns koz 
Ever equally, Part and Part 
alike. Prout per eandem ult. 
voluntatem & Teſt'um præd. Jo- 
hannis Stone præfat. Juſtic. & 
Jur. præd. modo hic often. prolat. 
le. & in Evidentiam dat. (inter 
alia) liquet & apparet. Et Jur. 
præd. ulterius dic. ſuper ſacr' um 
ſuum præd. quod præd Johannes 
Stone poſtea ſcilicet primo die 
Maii Anno Dom. 1682. apud 
Tooting - Graveney pred. in Com. 
Surrey prad. obiit fic inde ſe'it 
de & in ten'tis præd. cum pertin. 
& jur. præd. ulterius dicunt ſu- 
per ſacr. ſuum præd. quod infra- 
nominat. Sata un. leſſor. Quer. 
& Ux. Will. Birch alterius leſſor. 
quer. in narration. præd. nomi- 
nat. & Sara Birch in ult. vo- 
luntate & Teſt'o præd. Johannis 
Stone pred. ſimilitèr nominat. 
ſunt una & eadem Perſona & non 
al. neque diverſa quodq; ten'ta in 
narration. præd. mentionat. & ter. 
& ten'ta in Tooting in Com. Sur. in 
ult. volunt. præd. mentionat. ſunt 


un. & cadem ter. & ten'ta & non 
alia neq; diverſa quodq; cadem 
Sara Birch in plena vita modo 
exiſtit & Jur. præd. ſuper ſacr\um 
ſuum præd. ulterius dicunt quod 
præd. Willielm. Birch & Sara Us, 
ejus poſtea & poſt mortem pra. 
fat. Johannis Stone & ante pra, 
tempus quo, &c. ſcilicet 30 die 
Aprilis Anno Regni Dom. n'ri FR 
Jacobi Il. nunc Regis Angliæ, &c, FR 
primo in ten'ta præd cum pcitin, 
in nar. & ult voluntat. præd. men- 
tionat. in & ſuper Poſſellion. prac. 
Roberti Allen & Johannis WII. 
ſon inde intraver. & fuer. inde 
{c'it prout lex poſtulat quodquè 
præd. Willielmus Birch & Sata 
Uxor ejus ſic inde {cit exiſten. 
poltea ſcilicet infraſcript. primo 
die Maii Anno primo intra- 
{cript” apud Tooting-Gavency 
præd. in Com. præd per Inden- 
turam ſuam inſtaſpecificat. ma- 
nibus & ſigillis ſuis figillar, 
dimiſer. præfat. Willielmo South 
ten'ta præd. cum pertin. habend. 
& tenend. ten'ta præd. cum per- 
tin. ptæ fat. Willielmo South & 
Aſſign' ſuis a prad. primo die 
Maii Anno primo ſupradicto ul- 
que plenum finem quinq; An- 
norum extunc prox. ſequen. & 
plenar. complen. & finien. virtute 
cujus quidem dimiſſion. idem 
Will. South in ten'ta præd. cum 
pertin. intravit & fuit inde poſſel- 
ſionat. quouſque præd. Robertus 
Allen & Johannes Wilſon poltea 
ſcilicet ſecundo die ejuſdem Men- 
ſis Maii Anno primo ſupradict. Vi 
& Armis, &c. in ten'ta præd. cum 
pertin in & ſuper poſſeſſion. ip- 
ſius Willielmi South inde intra- 


3 ver. 
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ver. & ipſum a firma ſua pred. 
X ejecer. ſed utrum ſuper totam 
materiam præd. per Jur. præd. in 

forma præd. comper 

bertus Allen & Johannes ſunt 
culpabiles de tranigt. & ejectione 

infraſcript. modo & forma prout 
præd. Willielmus South interius 
yverſus eos queritur necne jur. 
XX prxd. penitus ignorant & inde 
2 & direction. 
X prafar. juſtic & Curiæ hic & ſi 
ſuper totam Materiam;, pred: 
per jur. præd. in forma pred. 
compert. videbitur pra fat. Juſti- 


t. præd. Ro- 


pet. adviſament. 


ciar & Curiæ hic quod tenementa 


præd. cum pertin. per præd. ulti- 

mam voluntatem & Telt'um præ- 
fat. Johannis Stone deviſat. ſunt 
præfat. Sam. Birch pro Termino 
vitæ ſuæ tune jur. pred. dicunt 

ſuper ſact' um ſuum præd. quod 
præd. Robertus Allen & Johan- 
nes Wilſon ſunt culpabiles de 


tranſgreſſion. & ejection. firma 


præd. infraſcript. modo & forma 
prtout præd. W. illielmus South in- 
terius verſus eos queritur & 


aſſid. dampna ipſius Willielmi 


South occaſione infraicript. ultra 


miſc & cuſtag. ſuas pet iplum cir- 


ca ſed am ſuam in hac parte ap- 


po it. ad ſex denar. & pro mul.” 
& cuſtagiis ill. ad 48 s. ſed fi 


ſuper totam Materiam pred. in 
forma præd. compert. tet ta præd. 
cum pertin. per præd. uit. volun- 
tatem & Teſt' um præfat. Joh'1s 
Stone non devilat. ſunt piæd. Satæ 
Birch pro termino vitæ ſuæ tunc 


Jur. præd. dicunt ſuper ſacr'um 
ſuum præd. quod pred. Rober- 


tus Allen & Johannes Wiſon 


non ſunt culpabi les de tranſgr. 


& ejection, infralcript. prout 1i- 
dem Robertus Allen & Johan- 


nes Wilſon interius placitando 
allegaver. & quia præfat. Juſti- 
ciar. & Curia hic de judicio ſuo 
de & ſuper præmiſſis reddend. 


nondum adviſantur dies inde 
dat. eſt partibus præd. in Statu 
quo nunc cotam Domino Rege 


apud Weſtm. uſqʒ diem Mercurii 


prox. poſt quinden. Paſchæ de 
judicio ſuo inde audiend. eo 
quod præfat. Juſticiar. & Curia 


hic inde nondum, &c. 


In Ejetment fo2 Lands in Tooting, upon the Demiſe of Wil- 


liam Birch and Sarah his TWUife, a Special Gerdick was found, 
That John Stone was ſeiſed in Fee of the Lands in Queſtion; 
and by his Laſt ill and Teſtament, deviſed the Rents and 
Profits thereof to the ſaid Sarah fo2 Life, to be paid by his Execu- 

tors into her Hands, &c. | 
The Queſtion was, TUhether this was a Devile of the 
Lands to her ko; Lite, oz to the Erecutozs during her Life? It 
it was to her fo2 Life, then the Ejctment is well bzought upon 
the Demiſe of the Þusband and Wife. | | 
Thoſe who argued fo2 the Plaintiff, held that it was a good 
Devile of the Lands to the CUife fo2 Life; foz a Devile of the 
Rents and Profits, is a Devile of the Lands it ſelf: And the (ub- 
lequent Wows (Viz.) to be paid by his Executors, will make no 
D d Alteration 


S. C. 1 Salk. 
228. & Vide 
ante 63, 98. 
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Mteration of the Eſtate; it makes them 'Bailiffs to n particu⸗ 
lar Purpoſe, but gives them no Intereſt. 
Cube . AS fo2 Inſtance: A Yan had Iſſue a Son and a Daughter, 
Verſus Cl. And deviſed that his Son ſhould have his Lands at the Age of 
lins. 24 Pears, and bequeathed 401. to his Daughter at the Age of 
Yelv. 73. 21 Peats, and appointed who ſhould be his Erecutoz, and that 
he ſhould have the Overſight and Doing of all his Lands, &cc. 
until the ſeveral Ages of his Childzen. Jt was adjudged, That 
the Executoz had no Jntereſt in the Lands by thoſe Wons, but 
only a Stewardſhip fo2 the Benefit of the Heir. 771 
Pigott ver- So in Trinity Term, 41 Eliz. The Teſtato? being ſeiſed in 
_ OS Fee, deviſed to his Son in Tail, and appointed that-the Over: 
674, 725 deer of his Mill ſhould educate his Son till 21, and receive, 
ſec and ler fo2 him: Jt was adjudged, that the Overſeer had 
no Intereſt to make a Leaſe fo2 Pears in his own Name, but 
that he might make Leaſes at CUill, and that his Receipts were 
fo2 the Ale of the Devilee. | 
2 7-00. Pl4- Ik a Pan deviſes that his Land ſhall deſcend to his Son, 
dir 380. and that his Mother ſhall take the Profirs until be is of Age; 
the Mother married, and afterwards died befoze her Son came 
of Age: it was ruled, That the pusband ſhould not have the 
Dꝛofits till that Time, becauſe no Jntereſt was deviſed to the 
Wife, but a Confidence fo2 the Benefit of the Son. 
There can be but thzee Pꝛetenders to this State; the peit 
at Law, the Executozs, oz the Deviſee. 
The peir at Law cannot have it; fo; a Deviſe of Rents 
and Pꝛofits, is a Deviſe of the Lands it (elf, - 
The Executozs have no Eſtate by this Devile ; fo? ſince the 
Statute of Wills, the Law never conſtrued a Freehold to paſs 
by ſuch Mods, without INecefſity required it; fo2 nothing is 
given to them, but that they ſhall pay, 8c. and tis no Conſe- 
quence, becauſe they are to pay, theretoze they muſt have the 
Eſtate in the Land. 
[hrionver- If a Leaſe is made, upon Condition that the Leflee ſhould not 
ſus Horton. Riten but ta his Childzen, and he afterwards deviſed Part of 
2 C. 74. the Term to his Son, after the Death of his Wife, and made 
his Executozs, and died; This is no Foxfeiture, becauſe the 
Law will not intend it to be a Oeviſle to the Feme by Jmplica- 
tion, to make a Beach of the Condition in oder to deſtroy 
an Eſtate expꝛeſly deviſed; So in this Cale, the Rents being 
erp2eſly deviſed to the Wife, though they are to be paid by his 
Executors, the Law will conſtrue it to be a Devile to the TUife, 
becauſe it doth not appear that he intended any Jntereſt to the 
Executoꝛs. 
Thoſe 
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Thoſe who argued fo? the Dekendant fnfiſted, That it was int. For the De- 
poſſible to fulfil the Intent of the Teſtatoz, if the Eſtate chauld kendant. 


not be veſted in the Exccutozs: Hits Meaning was, that the 
Mike ſhould receive the Reors fo2 her Life, which ſhe may do, if 
the Executoꝛs receive the Profits. 

An Executoꝛ Quatenus ſuch, hath nothing to do with the Free- 
hold, ſo that his Office is not concerned in this Caſe; but the 
Perſon is diſcribed who ſhall receive the P2ofits, and therefoze 
ſuch a Conſtruction muſt be made of the Till, that all the Parts 
of it may ſtand together. - | 


Can any Reaſon be aſſigned, why a Deviſe of the Rents and 


Profits, &c. ſhould paſs the Land it ſelf, but only to fulfil the 
Intent of the Teſtato2 by Implication? Foz the Right which is gi⸗ 
ven to a Man to receive the Pyofits entitles him to the Land; 
but if any thing appear in a Uill, to ſhew the Intention of the 
Teſtatoz to. be otherwiſe, there the Law will never make it an 
Eſtate by Implication. | _ 

Jf an Eſtate of Freehold ſhould be veſted in Sarah the TUife, 
then her husband would have it during her Life; and if he ſhould 
be outlawed oz become a Bankrupt, it would then be fozfeited 
fo2 his Life, and during that Time, ſhe could not have the 
Profits; which is diredly contrary to the Mill. 

The Law hath appointed no particular Tos to diſpoſe a 
Freehold by Mill; therefoze ſuch TMozds which ſhew the Jnten- 
tion of the Teſtatoz to deviſe ſuch an Eſtate, are ſuſficient to 
make it ſo. Now an Executoꝛ cannot pay the Rents into the Hands 
of the TUtife, unleſs he hath ſome Eſtate in the Land to (ue koz 
and recover the Þ?2ofits, if the Tenants ſhould deny Payment. 

As to the Caſe of Carpenter and Collins, tis not to this Pur- 
poſe, to2 that was only an Appointment to the Executors to look 
afrer the Land; they were no moze than the Overſeers of the 
CUill, and had no legal Intereſt by that Deviſe. | 

Curia. In Trinity Term. 1696. Judgment was given fo2 the De- 
kendant, by the Opinion of two Judges, againſt the Chief Juſtice, 
who held that the Intent of the Teſtato2 would be better fulfil- 
led if theſe Tos ſhould be conſtrued to give an Jntereſt to 
the Executozs during the Life of Sarah, becauſe the Mill being 
penned againſt her PÞusband, by ſuch a Conſtruftton he would 
have nothing to do with the Rents. : | 

But by the penning this TUill, the Executozs have no Intereſt 
by theſe UUows, fo2 if they ſhould, ft would contradick the pꝛe⸗ 
cedent Deviſe of the Rents and Pyofits to the Mike; and that 
would be to make a Devile by Implication to the Execntozs, to 

| | | con⸗ 


— — mm —— — —_— 
— 


— Tontradic au expꝛels Deviſe to her koz Life; but by the Opinion 
ok the other Judges, the Dekendant had Judgment. 28 65 


s 
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Robinſon verſus Groſcourr. 


THE Chamberlain of London bꝛought an Aﬀion of Debt 

Vide poſt againſt the Defendant, koz a Fozkeiture upon the Beach 
118 6 of a By Law, which being removed in this Court by Habeas 
438 439. Corpus, the Loꝛd Mapoz, Aldermen and Sheriffs made this 
5 Mid. 122. Return; (viz) That the City of London is an ancient City, and 
57. > that there had been a Cuſtom there, Time out of Hind, foz the 
Mayo? and Aldermen fo2 the Time being, wich the Conſent of 
: #4. 10: other Faithful People, to make By-Laws to2 the Common Gopy 
104.39 of the Citizens, as often as there ſhould be Occaſion: That 
their Cuſtoms were confirmed by Ai of Parliament; Chat at a 
5 34!) Common Council held at Guildhall, 11 Sept. Oc. a Bp - La 
352. was made; (viz) That whereas the Maſter, Warden, Aſſiſtants, an 
Commonalty of the Art and Science of Muſick, Freemen of the ſaid 

City, had been an ancient Brotherhood, and that no Perfon not be- 

ing a Freeman ought to uſe any Art or Occupation within the ſaid 

City for Gain; That many Foreigners did take upon them the Art 

of Dancing, not being free of the ſaid Ciry, nor Members of any 
Fraternity, &c. For Remedy whereof it was enacted by the Mayor, 
Aldermen, and Commons, That every Perſon uſing the Occupation 

of Mulick and Dancing, within the ſaid City, who ſhall have a 

Privilege to be made free by Patrimony, ſhall at next Court of 

Aſſiſtants of the Company of Muſictans, afrer Notice, accept and 

take upon himſelf the Freedom of the laid Company; and that 

every Perſon who hath ſerved an 3 to the Myſtery of 

Muſick and Dancing, and not made free, and ſhall yet exerciſe his 

Trade, ſhall forfeit 10 l. for every Offence, to be recoyered by Action 

of Debt or Plaint, in the Name of the Chamberlain, in the Mayor's 
Court, one Moiety after Conviction to be paid to the Chamber of 


Loudon, che other Moiety to the Maſter, Warden, and Aſſiſtants 


— of the ſaid Company, for the Uſe of the/ Poor thereof. Hog. 

| It was argued koz the Defendant, that By-Laws are good 02 

bad, in reſpe# to the End fo2 which they are made, as againſt 

Frauds by Blackwell-Hall Fato2s, agatnſt reſtraining the Num: 

ber of Carts and Coaches: But where the Publick is not con- 

cerned, a Pan ſhall not be reſtrained of his Liberty by any Law 
whatſoever. Vorl © es 
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* " 1 ** 
4 C here- 
4 SY : 


Term. S. Irin. 7 W. 3. 105 


7 Therefoze this By-Law is void: 

1. Foz the Patter, becauſe it is trivial; there are ſeveral 
Trades ſo mean, that they are not within the Intention of the 

= Statutes of Bankrupcy, though thole Statutes ſpeak generally 

ok all Perſons uſing the Trade of Merchandize, by Wap of 

= Bargaining, Exchange, &c. o2 otherwiſe ingrols oz retail, oz 

© {ccking his Living by buying and ſelling, Kc. 

= All Cuſtoms o2 Laws which reſtrain Trade, are to be taken 

© very ſtrictiy, becauſe at Common Law any Man might uſe what 

Trade he thought fit; which ts now reſtrained by the Statute 

W 5 Eliz. to an Apprenticeſhip ; but that being perkonned, he may 

let up his Trade where he can moſt conveniently, | 

= A %By-Law, without a Cuſtom of the Place to fuppozt it, will % 
not bind. Now the Cuſtom of this Place is, That no Perſon 1975 7 
not being a Freeman, ought to uſe any Art or Occupation within 4 Ad. 27, 
the City of London for Gain, not being free of the City, nor Mem- 28. 
ber of any Fraternity ; ſo that this Cuſtom doth not bind a Man 

to be free of anp particular Company ; and then the By-Law 
exceeds the Cuſtom, becauſe though the Perſon is free, yet if 
he doth not take his Freedom of the Company of Muliciaas, it 

is not good. | 
This By-Law doth tend to dep2ive Perſons of their Freedom, 
though they are entitled to it by Birth oz Service, and to take 
away the Jntercſt which they have, and which is veſted in them 
by Cuſtom; fo2 there may be a Cuſtom to appꝛopziate particular 

E ?Nivilegcs to a Cozpozation, excluſive to all other Perſons ; 
but a By-Law without a Cuſtom will not do it, becauſe it is 
© againſt the Liberties of the People in general, 


* 


= 2». The Penalty is exozbitant, in making the Fozfeiture to 
be 101. fo2 cvery Offence: And this hath often. been adjudged in 
= Caſes of Lows of Manoꝛs, wha have let arbitrary Fines on 
their Tenants ; that notwithſtanding they had Bower to impolc 
Fines, pet it muſt be accoꝛding to Juſtice and Reaſon, 
The Cale which moſt relembles this; is that of Paine and % 41 
Haughton, where the King by Letters Patents granted a Power 36. 
to the Mayo2 and Commonalty of this very City to make By- 
Laws, and this was confirmed by Ack of Parliament: After- 
wards they made a By-Law, That no Carman ſhould uſe a Cart 
in the City without a Licence from the Wardens of ſuch an Hol- 
pital, under the Penalty of-15 . This was adjudged void, be- 
Lcaule it was in Mature of a Monopoly, and made only fo2 the 


. pzivate Benefit of ſuch Mardens, without any Reſpet to the 
publick Good. 


* 
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3. The Penalty is be recovered by Adion ok Oebt, oz Paint, 
in the Name of the Chamberlain in the Mayo?'s Court, and one 
Moicty after Convicion to be paid to the Chamber of London. 
Now fo? this Reaſon the By-Law is void, becauſe it is to make 


them Judges in their own Cauſe ; which is fo contrary to the 


Co. Litt, 14. 
1, 


S Kep. 122, 


1 Roll, Abr. 
363. 


Econtra. 


Sid. 105. 


Rules of Law, that it hath been held, Ik a Judge take the 
Caption of a Fine where he is a Party, the Cognizance is void, 


4. This Cuſlom is not applied to thoſe who are free of the 
City, but it is laid at large to be in the Mapoz and Aldermen 
fo2 the Time being, with the Conſent of other faithful People, 
to make By-Laws, &c. which map be People of any other 
Placc; and therefoze it is naught,not being bound up to the Free: 
men of the City; fo2 ſo was the Return in Wagoner's Caſe, 
(viz.) De aſſenſu Communitatis ejuſdem Civitatis. 


5. Here is an arbitrary Power given to the Company ok Mu- 
ſicians, who by admitting a Man into their Fraternity, may 
take what Fine they pleaſe; and if they refuſe to admit him, 
there is no penalty given by this Law to the Perſon thus refit: 
{cd to compel an Admittance, which is to put a certain Number 
of Men under the final Jurisdi#ton and Power of others; and 
that 1s contrary to a fundamental Rule in the Law. 

Therefoze a By-Law made by the Berchant-Adventurers, That 
no Man ſhould buy or ſell at four Fairs within ſuch a Prince's 
Dominions, without firſt compounding with them, and paying a 
Fine; was held to be void, becauſe it was an Inkringement of 
the Libert{es of all others not being free of that Company, 

But admitting this By-Law to be good, they ought to Have 
, Chat the Defendant had Notice of it, and the rather 
e he is not one of their Company; and it is a Rule in all 
Caſes, There Penalties are impos'd by way of Fozkeiture, that 
the Party ought to have J2otice of the Law. Thoſe who argued 
on the other Side, anſwered ſome of the Dbjefttons, (viz.) As to 
that Objection, Chat the By-Law was void, becauſe a Motiety 
of the Penalty was to be fo2 the Ale of the City: Admitting it 
to be void fo2 that Reaſon, yet that will not make the whole By: 
Law ſo, becauſe it may be good in Part, and votd in Part. 

The lame Objefton was taken in the Caſe of Player and At- 
cher, where a Moiety of the Fine was appointed fo2 the Mainte⸗ 
nance of Chriſt's Hoſpital, and the other Moiety to the Mayo? 
and Aldermen, &c. and there it was inſiſted, that the Court of 


Aldermen would be both Judges and Parties, pet a Procedendo 
was not allowed. 
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Naeither is this By Law contrary to a Cuſtom, oz excluding 
thoſe who have Right by Birth to be Freeinen, becauſe it is ne- 
ceſſary, that even in ſuch Caſes the {arty ought to be free of 
(ome Company, otherwiſe he cannot be free of the City; and if 
it is neceſſary that the Dekendant ſhould be free of a Company, 
why not of the Company of Muſicians, Which is the moſt 

agreeable to the Art of Dancing? And if he refuſe, why may not 
the Court of Aldermen have jyower to impole him upon that 
Company ? 

As to the firſt Objeckion, That this By Law is void, becauſe 
it 's unde about a trivial Matter: The Queſtion is not about 
the DYeanncls of the Thing, but whether the ſubject Batter ts 
within the Jurisdictton of the Court of Aldermen; and tif ſo, 
then whether they have done what is reaſonable ? 

And as to that, it cannot be denied, but that Muſicians are an 
ancient Bzotherhood in London, and have been always under the 
Care and Government of the City; and the Law now in que. 
ſtton carries a Conveniency in the very Nature of it, fo? it is to 
keep good Oꝛder in the City, that the Youth ſhauld not be taught 
but by ſuch who are appꝛoved Maſters in this art; and it is not 
the Meannels of Trades which ercludes the People who exer⸗ 


tlie ſuch Trades from the Care of the Civil Magiſtrate; foz 
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then Jnn-keepers, Comb-makers, Patten makers, and many 


other Trades, would be under no Government, which 1s moſt 
neceſſary in ſuch mean Emplopments ; ſuch People are ſubjeſt to 
By-Laws, not in Reſpett of their Occupations, but by Reaſon of 
the Diſtrict where they inhabit, that they may be kept in due Con: 
koꝛmity and Oder. 

It is admitted by thoſe who argued on the other Side, That 
a Cuſtom may be good to erclude particular Perſons from cer- 
tain JP2ivileges, but that a By-Law cannot do if, Mow it will 
not be denied, but that there is a Cuſfom in London, which en: 
ables them ta make By-Laws, and that their Cuſtoms differ front 
others. Now, if a By-Law is founded on fuch a general Cu⸗ 
ſtam, and made in Purluance thereof, it is as good as if there 
was an expꝛels Cuſtom fo? this very Purpoſe. 

As to the Penalty being exceſüve, the Court are the p2oper 
Judges thereof: There are many By-Laws where the like Pe⸗ 
nalty is inflited, and thoſe which had the leaſt during all the 


Reigns of Edw. 6. and Queen Eliz. have 40s. and ſome of them 


5 |. ſo that this is but a reaſonable Fine. 


Curia. Though the Cuſtom is, That whoever is free of the 
City, muſt be free of ſome Companp; pet that Cuſtom 8 
oblige 


* 


Term. S. Trin. 7 W. ;F 


1 Salk, 143. da 
and it is ſufficient if he is of any other, which he may be fo: 


oblige a Man to be of any particular Company ; fo2 if it ſhould, 
then tho' the Defendant is entitled by Birth to be free of ſuch 
Company, pet he muſt alſo be free of this, otherwiſe he cannot 
txerciſe this Art, which is unreaſonabie. 

They may make him take his Freedom, but cannot dire# in 
what Company ; fo2 if they had oꝛdered the Dekendant to be ad: 
mitted of the Blackſmiths Company, it had not been good, 

It may be a Queſtion, TUhether the City hath a Power to en: 
foxce Men of no Trades to be free of thoſe Companies which 
are ſuitable to their Pꝛokeſſions? As Dancing ts no Trade, but 
it may be called a ]Þ2ofeſſion. It fs true, Muſick is fuitable to 
it; but it is not abſolutely neceſſary that a Oancing-Maſter 
ſhould be free of the Muſicians Company : There is no Fellow: 
ſhip of Refincrs ; but the Court of Aldermen cannot oder them 
to be free of the Soldlmith's Company, which is the moſt ſuit- 
able to them, 

So that this cannot be a good By-Law, becauſe the Deken⸗ 
nt cannot be compelled to be of that particular Company, 


any Thing that appears upon this Return: It is in Nature of 
a Monopoly to the Company of Muſicians, who cannot be com⸗ 
pelled to make him free of that Company in caſe they had refu- 
ſed. So fn Trinity Term, 8 Will, Judgment was given accoz⸗ 
dingly, 
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Britten verſus Cole, Trin. 7. V. 3. Rot. 187. 


Ohannes Britten 
queritur de Tho- 
ma Cole in Cu- 
ſtod. Mar. Ma- 
reſc. Domini Re- 
gis coram ipſo Rege exiſten. de 
eo quod ipſe viceſimo Die Martii 
Anno Regni Domini Willielmi 
Tertii, nunc Regis Angliæ, &c. 
ſeptimo apud Hannam in Paro- 
chia de Bitton in Com. præd', 
= Vi & Armis, &c. Averia, viz. qua- 
draginta & tres Oves, & duos Ag- 
nos ipſius Johan. Britten, Pretii 
ſexdecim Librarum cepit & ab- 
duxit, & alia Enormia ei intulit 
contra Pacem dict. Dom. Regis 
nunc, ad Damnum ipſius Johan. 
W quadraginta Librarum, & inde 
= produc. Scam, &c. 

Et modo ad hunc Diem, ſcil. 
Diem Veneris prox. poſt Tres 
W Sanz Trinitatis iſto eodem Ter- 
mino uſque quem Diem præd. 
Thom. habuit Licentiam ad Bil- 

lam præd. interloquendi, & tunc 
ad reſpondend', &c. coram Do- 
mino Rege apud Weſtm' ven. 
am præd. Johannes per Attorn. 


= Glouc. ſſ. 


ſuum, &c. quam præd. Thomas 
per Philippum Hodges Attorn. 
ſuum, & idem Thomas defen. 
Vim & Injur', quando, &c. & 
quoad venire Vi & Armis, ſeu 
1 quod eſt contra Pacem 
ict. Domini Regis nunc, idem 
Thomas dicit, quod ipſe non eſt 
culpabilis, & de hoc ponit ſe 
ſuper Patriam, & præd. Johannes 


Britten ſimiliter, & quoad refid. 


Tranſgreſſion. præd. ſuperius fierĩ 
ſuppoſit' idem Thomas Cole 
dicit, quod præd. Johannes Brit- 
ten Actionem ſuam præd. inde 
verſus eum habere, ſeu manute- 
nere non debet, quia dicit, quod 
ante præd. Tempus quo Tranſ- 
greſſio præd. ſuperius fieri ſuppo- 
nit', ſcilicet duodecimo Die Fe- 
bruarii Anno Regni dict. Domini 
Regis nunc ſexto quoddam Bre- 
ve dict. Domini Regis nunc de 
levari facias e Curia ipſius Domi- 
ni Regis de Scaccario apud Weſt- 
monaſter. in Comitatu Midd. 


tunc exiſten. emanavit, Vicecom. 


Glouceſtr. direct', per quod qui- 
dem Breve idem Dominus Rex 
Ff recitan', 
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recitan', quod cum Ric'us Cocks 
Bar. tunc nuper Vicecom. Glou- 


ceſtr. præd. Virtute Brevis ipſius 


Domini Regis de capias utlegat. 
extra Cutiam ipſius Domini Re- 
gis de Communi Banco apud 
Weſtmonaſter' verſus Franciſcum 
Creſwick de Hannams-Court, 
infra Paroch. de Bitton in Com. 
præd. Ar?, utlegat. in Com. So- 
merſet. duodecimo Die Junii An- 
no Regni dicti Domini Regis, 
& Dominz Matiæ, nuper Regi- 
nz Angliæ, &c. quinto ad ſectam 
Thomæ Cole Ar', modo Defend', 
& Matiæ Uxoris ejus de Placito 
Debiti emanan, præfat. nupet 
Vic. direct. viceſimo octavo Die 
Septembris Anno quinto ſupra- 
dicto cepit, & ſeiſiwvit in Manus 
ipſius Dom. Regis & Dom. Regi- 
næ unum Capitale Meſſuag. ſive 
Tenementum | vocar. Hannams- 
Court] cum omnibus Horrcis, 
Stabulis, extra Domibus, Edi- 
ficiis, Gardinis, Pomariis, & 
Pertinen. eiſdem ſpectan. unum 
Clauſum Paſtur. | communicer 
vocat. Pill⸗Houſe] continen. pet 
Eſtimationem quatuordec. Acras, 
unum alium Clauſum Paſtur. 
{ vocar. the New Encloſure ] 
continen. per Eſtimationem octo 
Acras. &c. | anD ſo ſeveral other 
G20unds, &c.] quæ quidem om- 
nia & ſingula Præmiſſa præd. 
cum Pertinen. fuetrunt clari an- 
nualis Valoris in omnibus Exiti- 
bus ultra teptiſ. quinquaginta 
& quatuor Libr. de Terris & 
Catallis predict. Franciſci Creſ- 
wick, prout per Tranſcript. præd. 
Brevis de Caplas utlegat', & Re- 
corn. ejuſdem & cujuſdam Inqui- 


tis ſub Sigillo Officii 


ſition. ſuperinde capt. in Scacca- | 


rium dicti Domini Regis nunc 
certificat', & ibidem in Cuſtod. 
ipſius Domini Regis remanen. 
plenius apparcat præd. Domi. 
nus Rex de Reddit. Exit. & 
Præmiſſis præd. ſatisfieri & rel. 
ponder, volen. (ut eſt juſtum) 
præfat. Vic. Glouceſtr. per pred, 
Breve de levari facias præcepit, 
quod non omittat propter ali- 
quam Libertatem quin eam in. 
gred', & omnes & ſingulos Red- 
dit', Exit', æ P2oficua Præmiſ- 
ſorum præd. cum Pertin. & cu- 


juſliber inde Parcel. provenien. a 


dict. Tempore Caption. eorun- 
dem in Manus præd. Dom. Regis 
uſque ad Feſtum Annunciationis 
beatz Mariz Virginis tunc prox. 
furur', inde przxfat. Domino Regi 
nondum fuit reſponſus pro rata 
Temporis & juxta ratam & an- 
nual. Valor. ſuperius mentionat. 
fieti, colligi & levari faceret, ita 
quod Denar. ill. cum levaret, 
haberet coram Baronibus Scacca- 
rii dict. Dom. Regis apud Wet 
monaſter. a Die Paſch. tunc prox. 
futur. in unum Menſem in Curia 
Domini Regis tune ibidem ad 
Uſum ipſius Domini Regis ſol- 
vend', & quod haberet ibidem 
tunc Breve illud, Virtute cujus 
quidem Brevis de levari facias 
Nathaniel Ridler. Ar. adtunc & 
adhuc Vicecom. Glouceſtr. præd. 
exiften. poſt Emanacon. ejuſdem 
Brevis, ſcil. ſeptimo Die Martii 
Anno Regni dict. Domini Regis 
nunc ſept. apud Bitton. pred. 
fecit CUarrantum ſuum in Scrip- 
ejuſdem 
Vicecom. direct. omnibus Balli 

" vis 
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vis Decenar. cæteriſque Officiar. 
ejuſdem Com. necnon Antonio 
Powell, Johanni Cooke Johanni 
Okes, & Joſepho Powell Balli- 
vis ſuis per quod idem Vic. cil- 
dem Ballivis & cxteris Officiar. 
praxd. mandavit quod omnia & 
ſingula Reddit. exitus & Proficua 
Præmiſ. in brevi præd. ſuperius 
mentionat. cum pettin. & cujuſ- 
libet inde Parcel. provenien. a di- 
Ro tempore caption. corundem 
in Manus dicti Dom. Regis nunc, 
uſq; ad Feſtum Annunciacon. bea- 
tæ Mariæ Virginis tunc prox. fu- 
tur. pro rata temporis, & juxta 
ratam & annual. Valorem ſuperi- 
us mentionat. fieri colligi & 
levari fac. ita quod præd. Na- 
thaniel Ridler præd. Vicecom. 
præd. illa haberet coram Baroni- 
bus Scaccarii dicti Domini Regis 
apud Weſtm. a præd. die Paſch. 
tunc prox. futur. in unum Men- 
ſem in Curia ejuſdem Dom. Regis 
tunc ibidem ad uſum ipſius Dom. 
Regis ſolven. ſecundum exigen- 
tiam brevis præd. & idem Tho- 
mas Cole, ulterius dicit quod 
ptæd. Capital. Meſſuagium five 
ten tum vocat. Pannams-· Court] 
præd. ſeperal. clauſa & parcel. 
paſtur. cæteraq; præmiſſa in brevi 
de levati fac' præd. mentionat. 
tempore emanation. ejuſdem bre- 
vis & leperalibus temporibus 
promulg.& emanacon. utlegat. in 


eodem brevi de levari fac. reci- 


tat. fuer. & adhuc ſunt jacen. & 
exiſten. in Hannam præd. infra 
Paroch. de Bitton præd. in Com. 


habere ſeu manutenere 


Glouceſtr' præd. ac quia ptæd. 
quadraginta & tres oves & duo 

agni poſt emanacon. brevis præd. 

levari fac. & confectionem War- 

ranti & ante præd. Feſtum An- 
nunciationis beatz Marie Virgi- 

nis, videl't præd. Tempore quo, 

&c. fucrunt in ptæd. clauſo pa- 

ſturæ | vocat.ÞHfl{-Houſe | in Han- 

nam infra Paroch. de Bitton 

præd. exiſten. parcel, ptæmiſſo- 

tum præd. in præd. brevi de leva- 

ri fac. præd. mentionat. ibidem 
depaſcen, levan. & cuban. idem 

Thomas Cole, adtunc & ibidem 
requiſivit præ fat. Antonium 

Powell & Johannem Powell ad 

capien & abducen. præd. qua- 
draginta & tres oves & duos 

Agnos ad fien. de exitibus & pro- 

ficuis præd. ſecund. exigentiam 

brevis præd. de levari fac. præſat. 

Vic. direct. & Warrantum præd. 

&c. * Johannes Powell & Joſe- * Nota, The 
phus Powell Oves & Agnos præd. Warrant 
predict. tempore quo, &c. apud ed to 
Dannam in Paroch. de Bitton John, but to 
ptæd. ceperunt & abduxerunt Anthem, 


: therefore 
quz ſunt idem reſid. tranſgreſſio- —  M- 


nis præd. * Johannes tion to a- 


Britten ſuperius verſus eundem mend it, 
Thomam Cole queritur & hoc this was 
parat. eſt yerificare unde petit ju- granted ; for 


dicium ſi præd. Johannes aQio- 1 


nem ſuam præd. inde verſus eum able within 
debeat. the Statute 
1 
Demurrer, and Joinder 
in Demurrer. 


Britten 
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S. C. 1 Sdh Britten verſus Cole. 
395» 396, | 
408, 409. 
N Treſpaſs fo2 taking his Cattle, the Defendant pleaded Not 
guilty as to the Foꝛce, and made a ſpectal Juſtification as to 
the Reſidue, (Viz.) that a Levari Facias iſſued out of the Exche- 
quer, direfed to the Sheriff of Glouceſter, reciting, That by 
Uertue of a Capias utlegatum againſt Fra. Creſwick, at the Suit 
of the Defendant Cole, the ſatiy Sheriff had ſeized into the 
King's Hands one Meſſuage, and ſeveral Lands of the laid Creſ- 
wick's, being of the yearly Ualue of 541. beyond all Charges 
and Repaizes, by which TUrit of Levari the Sheriff was com- 2 
manded to levy the Debt due to the Defendant Cole out of all ; 
und ſingular the Rents, Iſſues, and P?2ofits of the ſaid Lands; 
thereupon the Sheriff made a Tarrant to ſeveral Batliffs ta 
levy the Pꝛoſitg of the ſaid Lands, &c. and the Sheep and Lambs 
being Levant and Couchant upon Parcel of the Lands ſo ſeizen 
into the King's Þands, the Defendant required the Bailiff ta 
take and carry them away; Super quo the Bailiffs did take them, 
which is the Reſidue of the Treſpaſs. 
To this Plea the Plaintiff demurred, and the Defendant 
joined in Oemurrer, | 
1 $2124, 21, The Queſtion was, TUhether the Dekendant Cole hath well 
1 entitled himſelf to command the Bailiffs to execute this TUrit ? 
ec. 175. Foz he cannot juſtify under it himſelf, becauſe it is not alledged 
that it was pꝛolſecuted at his Suit, oz that the Bailiffs had the 
CUarrant, oꝛ that they took the Cattle Virtute Watranti, and 
he cannot juſtify in Auxilium of the Batliffs, becauſe he was not 
pꝛeſent: Tf therefo2e he hath not ſhewed a ſuſfictent Juſtification, 
the Plaintiff ought to have Judgment. | 
Therekoze it was ſaid, that he ought to have made himſelf one 
of the Batliffs, o2 that he aded in Aid of them; but he hath let 
forth, That becauſe a Tlarrant was direited to them, therefoze 
he came without their Conſent, oz as effiſting them, and com- 
manded them to take the Plaintiff's Sheep; So that though 
there was a good CUarrant to the Batliffs, yet the Defendant, 
who in this Caſe is a Stranger, had no Authozity to require 
them to take the Goods of another. 
_ The lrit and Warrant cannot give Power to any Perſon 
but to him to whom it is directed, oꝛ to the Party called in Atd by 
Co. Car. 446. the Proper Officer. As fo2 Inſtance, In an Acton ok kalle Impzi⸗ 
lonment, the Defendant juſtified by Gertue of a (Uarrant from 
the Sheriff, direded to the Bailiff who arreſted the Plaintiff, and 
2 required. 
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required the Defendant to afliſt him to keep the other in lake 
Cuffody : But here the Defendant is a meer Stranger to the 
* CUrit, neither named in it, oz called to the Alliſtance of that 
1 Perſon to whom it was directed z and ak he F the Balliff 
to carty the Cattie away, 


2. The Defendant doth not confeſs and avbid as'he lice fo 1 Saund, 19, 


do, fo? he juſtifies the Treſpaſs without acknowledging the Ca. ©. Eur. 
ung: He ſhould have pleaved, that the Crit was yeltvered to the 45 ws 
* Officers in forma jutis exequend', and that;thep took the Cattle 
virtute Warranti; but here he hath pleaded the etecutihg befoze 
the Delivery of the Writ, and ſets kozth, ſaper quo John Powell 
tool the Sheep when the Warrant was not direttcd to him, 
| cake them. Powell, ſo that John could 85 no W to 
take them. 


3. Pe could not plead a Writ of ei en out of nuch a 
Court. without ſhewing a Judgment to warrant it, which he 
ought to have averred, and therefo2e he ſhould have pleaded, that 
he ſued out an Oꝛiginal, &c. and the Dutlawzy thereon, and then 
ſet fozth the Levari ſacias; fo2 tho? the TUrit without the Judg- 
ment will juſtify the Dfficer in the Execution of it, let it will 1 Sid. 123. 
not juſtify a Stranger to require him to do it. 


4:'The moſt material Exception was, (viz.) Jt is ſaid, that 
the Sheriff made a Warrant direcked to the Balliffs, and that 
the Defendant required them to ſeize the Cattle, ſuper quo they 
did take and dꝛive them away, but doth not ſay, that they had a 
Carrant at that Time, oz that they took them. virtute Warranti. 
Now theſe TWlowds, ſuper quo, &c. can have no Reference to the 
Crit and TUarrant, but only to the Requeſt, (viz.) Super quo 
Then as to the Matter in Law, the Queſtion was, Whether 
the Cattle of a Stranger Levant and Couchant, upon the Lands 
of an outlawed Perſon, may be taken and ſold by Uirtue of the 
Mrit Levari facias > 
And as to that, it is neceſſary to conſider the Statute W. 2. C. 39. 
which direfts the Sheriff what ſhall be accounted Iſſues, viz. 
Rents, Corn in the Grange, and all Moveables except Horſe-Har- 
neſs and Houſhold-Stuff; and my Loꝛd Coke, in his Comment 2 z,4. 453. 
upon this Bꝛanch of that Statute, explains it to be not only 
the Rents and Revenues of the Land, but Con in the Barn, 
and all other moveable oz perſonal Goods whatſoever, 


: G g But 
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But this Statute doth not affet this Caſe, it takes Notice of | 
ſeveral Jnconvenienties at Common Law, viz. That the Sheriffs | 
did not return their TUtits, oz if they did, it was Tarde, og they Þ* 
made falſe Returns in making Mandates to keigned Liberties; Þ* 
02 if d Bailiff of a Liberty had really the Return of Writs, pet! 


would do nothing, and that the Sheriffs would frequently te.. 
urn too tmall Jſſues, and no Averment could be made againg Þ* 


ſuch Returns. Now this Statute pꝛovided a Remedy againit all! 


heſe Intonbeniencies, ſo that the whole Extent of it ſeems ta | 


only to Pꝛoceſs upon Oziginals, and the returning of Jſſues | 


is only to make the Party appear, and it is never carried farther | 
than the Goods of him whoſe Appearance is required. 
And this ſeems plain by ancient Authozities, fo2 as often as Þ 
any Queſtion hath been made upon this Statute, what are the 
Iſſues which Sheriffs muſt return, not only Rents, but all the 

Goods which the Defendant had at the Time of the Writ pur 
chaſed, have been allowed to be Jſſues ; which ſhews that he, and 
not. andther, muſt be Pꝛopꝛietoz of ſuch Goods. 5 
But let the Iſſues be what they will, the Bealls of a Stranger 
cannot be ſo accotinted in this Caſe, becauſe nothing is fozteited 
by the Dutlawzy, but only the P2ofits of his Land who is out- 

lawed ; and the Levari facias is only to make the Sheriff accoun- 
* fo2 the Pꝛoſits as they ariſe, which are Rents and Cozn, 

C 


bj And therefoze the King is not to have the Occupation, and the 
EE. P2ofits of the Land in ſuch Cale; fo2 if the Law was ſo, then 
Return g, he might plow and ſow, and cut down Timber, fo2 that is 
2 Kell. Abr. Part of the Pꝛoſitg; but this he cannot do upon ſuch a Foxfei- 
808. tüte: Thetefo2e he is only entitled to the Pzofits as they ariſe 
upon the Land, which is all that is fozfeited to him upon an Dut- 
lawzy in a perſonal Aﬀton, and ſuch Dutlawzy, and the Jnquiſi- 
tion taken upon it, is to aſcertain him what is fozfeited ; if it is 
a Rent, then he is to have the Rent; if a Mano, he is to have 
it; but he muſt not plow and ſow the Demeſns, loz the Land 
is not the Debtoz. 5 

Neither doth the Sheriff's Return make any Debt to the 
King, fo2 he is to make the beſt of the Land, and account fo? 
it, but cannot be charged with Jſſues, as he will be where Jſſues 
Then as to the finding” the Ualue, that is not concluſive to 

any Perſon, neither doth it make the Man Debtoz. | 
9 H. 6. 1 Ik the Cattle of a Stranger had been on the King's Land, 
1 75 which he had in Right of his Crown as foxfeited by Outlawyp fo? 
0 Outlawry Felonp, he could not have ſeized them koꝛ a Debt due to himſelf, 


36. | 3 and 
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and therefoze not in this Cale where the Land is not fozfeited at 
all, it being only an Dutlawyy in a perſonal Action, where he hath 
only the Pernancy of the ]2ofits to ſuch a Ualue, but hath no 
Title to the Land. Wy | 

And where the King doth take the P2ofits of the Land upon 21 # 7: 7 
an Dutlawyp in Treſpaſs, yet if the Tenant oz Owner makes a 
Feoffment thereof to another, the JPyofits as to the King chall 
from thencefozth ceale. "ws 

I it ſhould be objefed, That a Diſtteſs may be taken of a 2 2/. 47, 
Stranger's Cattle fo2 a, Debt due to the King, if they are Levanc 159. 
and Couchant on the Land, that will not affect this Caſe ; fo2 no po _ 
Authozity can be found, that even in ſich Caſe the Goods ſo di⸗ 
ſtrein d might be ſold, though the Law is otherwiſe now by a 
late At of Parliament. | Ee ea ar 

Jn Trover, the Defendant juſtified the taking the Goods as G-. 255. 
Bailiff to the King, ok his Mano? of Dunſtable, upon a Plaint ob 194. 
there affirmed, and Pꝛoceſs was thereupon direfed to the Octen- 
dant in that Caſe as Bailiff, &c. by Uertue whereof he diſfrain'd 
and ſold the Cattle; and it was adjudged upon a Demurrer, that 
they could not be ſold upon a Diſtringas in a Court-Baron. 

It is true, it hath been ruled in Trover, upon Mot guilty % 92. 
pleaded, where the Evidence was, That the Goods were taben + 12. 
Wd ſold by Uertue of a Commiſſion of Sewers, that luch Di⸗ 

reſs and Sale was good; but it is not mentioned any where, 
that the Cattle of a Stranger might be taken and ſold fo2 the 
Debt 02 Default of another. | 5 6 
And therefoze, where a Cuſtom was alledged fo2 a Low of a yr 199. 


3 


Manoz to have the beſt Beaſt which the Tenant had at the Time 4 35. 
of his Deceaſe, and if ſuch Beaſt was efloined, then to have the 


Co. Ent. 666. 


like of any other Man, whoſe Beaſts ſhould be Levant and Cou- 
chant upon the Heriotable Land: This was held a void Cuſtom, 
becauſe it made the Goods of a Stranger fozteitable fo2 a He- 


- riot of another. 


But the Vear-Book, 25 H. 7. hath this Caſe in Point, where 2, zz . -: 
the King had the P2ofits of a Man's Land by ODutlatozy in a 7. ?rervg. 
perſonal Adion, and the Cattle of a Stranger committed Ttel⸗ ““ 25. 
paſs on that Land; it was held, that though he had a ſufficient 
Intereſt to maintain an Aﬀion of Treſpaſs, yet he could not 
ſeize the Cattle. Ik the Law ſhould be otherwile, theſe Jncon- 
veniencies would follow: | 


x. Upon ſuch a Seiſure the Subjet muſt loſe his Cattle with: 
out a Trial, to which he cannot be admitted againſt the King. 


2. If 


. 
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2. Ik a Tenant's-Cattle come upon the Land where the King 
is thus entitled to the Pꝛofits, fo2 want of mending the Fen- 
ces ; this Tenant muſt both anſwer the Rent to his Landlozd, 
and foxfeit his Cattle to the King, which is tmreaſonable, _ 

But common Expertente ſhews, that the Law is otherwile; 
fo2 whenever this Crit is iſſued, the Tenant is never altered, 

02 put out of Poſſeſſion ; fo2 it is no more than a Charge upon 
the Sheriff to levy ſo much Boney foz the King, who can have 
no moze fozxfeited to him than the outlawed Perſon could foxfeir, 
and that was no ＋ than what he had in his dun Right: So 
that if the Cattle of a Stranger came thither wꝛongkullp, he 
might have an Afton of Treſpaſs; but cannot habe an Execu⸗ 
tion at the firſt Inſtance. n wn Mine pony 


Econtra pro Def. _ EE pg | . 
Thoſe who argued on the other Side, anſwered the Excep⸗ 
tions taken to the Pleading. | 


1. That this being in the Caſe of the King, and to levy a 
Sum certain out of the Rents and Iſſues of the Land, it is law⸗ 
ful fo2 any Perſon to aſſiſt the Officer in the Perfozmance of his 
Duty and therefoze it hath been held a good Juſtification, that 
the Defendant came in Auxilium of the Officer, without ſaying | 
per Mandatum; foz the Subftance of the Plea is the Crit tu 
the Sheriff, and the Warrant to the Officer. © 


5 


2. Tt is pleaded, That a Warrant was direfed to the Officers, 
and the Defenvant required them to take the Cattle, ſuper qno 
they did take them; wohteh is as well pleaded, as if he had ſet 
fozth that the CUarrant was delivered to them: And though it 
was directed to Anthony und Joſeph Powell, and they were requi- 
red to take the Sheep, 8c. and it appeared they were taken bp 
Joſeph ard John, tho was neither named in the TUrit, oz requi- 
red to take them; it it may be good enough, becanſe the taking 
by John is votd, and then there will be ſifftcient Maeter fo2 Jo- 
ſeph to Juſtffy. 5 I e 

As to the Matter of Law, it was never pet dilputed; there⸗ 
foze ft muſt be pꝛeſinned, that the King hath a Right to have 
the Cattle: Foz if the Sheriff ſhould not have Liberty to take 
a Strangers Goods Levant and Couchant on- the Lands of 
_ Perſon, the Levari Facias would be of very little 

e. FN 1 
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There is no greater Hardſhip in this Cale, than fo2 a common 
Perſon to leize the Cattie of any Perſon whatſoever, Levatit 
and Couchant on the Land charged with Rent; and it cannot 
be denied, but luch Cattle are diſtrainable. - | 
It is true, the Ring ſhall be allowed no mote than the er⸗ v, ros 
tended Galue; and it moze is made of it, the Owner ſhall 
have tt. | 945 a 
This (Urit is to levp the Iſſues of the Land, and not of the 
Perſon outlawed ; and the Pꝛofits being taken by the Cattle of a 
Stranger, it is tealonable the King ſhould ſeize them: And this 
hath been the Courſe of the Exchequer Time out of Mind. 
There can be no Doubt of what is meant by the Add ines; > 7,6. 454. 
my Loꝛd oke, in his Comment upon the Scar. of Welt. 2. dath 
not reſtrain them to the Goods which the Defendant had at the 
Time of the (eit purchaſed, but declares them to be all move: 
* able and perſonal Goods whatforver, 
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Curia. Tf the Ring had a Rent iſſuing out of Land, a Scran- 
ger'g Cattle may be diſtrained and ſold fo2 ſuch Rent in Arrear; 
lo likewiſe, where he hath the Pernancy of the [I2ofits returned 
upon an Dutlawyy, it is a Charge upon the Land it (elf ariſing j 
de kxitibus; and what thoſe Jſſues are hath been ſufficiently de- f 
lctibed by the Stat. Weſt. 2. the very being on the Land makes 
the Cattle iſſues 
© Now the Land being charged with an anngal Galue to the - | 
King, where ſhall he have any Remedy fo2 that Ualue, if a 4 
Stranger's Cattle eat the P2ofits, and are not liable to a | 
Seizure ? | 


—— ee. 
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» © Andit is no new Thing in the Law, to paniſh one fo2 the 
Fault of another ; as if there is Tenant fo2 Like, Remainder 
t in Fee, and the Tenant fo2 Life fozfeits Illues and dies, they 
t 7 ſhall be levied upon him in Remainder, fo2 they are to ariſe de 
F WS Exicibus Terre. 2 75601 385 19 
9Cuhis Ulrit it (elf impozts, that the Charge is upon the Land; 
- 24 fo in other Executions, the Sheriff is commanded! to levy the 
Debt de Bonis & Catallis; but in this it is to levy ſo much de 
1 Exitibus Terræ: And therefoze it ſeems unreaſonable, that the 


| King ſhould be put to an Action of Treſpals againſt the Owner 
e- ok ſuch Cattle which are Levant, &c. on the Lands of the out- 
lawed Perſon. t in . 

It is true, if he had made a Leaſe of ſuch Lands bekoꝛe the 
Exigent retomed, then the Cattle could not be ſeized by Uertue 
of this Urit; but even in ſuch Caſe, he muſt plead, that the 
Leaſe was made befoze the Outlawzy: But here the outlawed 

5 ; D bh ö Perſon 
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Perſon ſfill continues in Poſſeſſion, and having no Cattle of hig 
own, takes in ſeveral Mens Cattle to agiſt. 

The King hath not the Lands fozkeited upon an Outlatwyy, 
but the P2ofits only; and when they are kound hy an Inqutſition 
to be of ſuch an yearly Ualue, then the Lands remain a Debtoꝛ 
to the Ualue till the Debt it [elf is ſatisfied, but he can only 
agiſt oz mow thoſe Lands; therefoze if he could not ſeize the 
Cattle of a Stranger which eat up the P2ofits, he would have 
but little Benefit of an Dutlawpy. | 

Beſides, the Law is, It Jſſues are fozfeited fo2 not appearing 
of Jurozs, the Cattle of a Stranger may be taken on their 
LR . ſuch Foxfeitures, which cannot be diſtinguiſhed from 
this Cale. 3 

C here can be no Jnconveniency no2 Danger, that the Sheriff 

ſhould ſell the Cattle thus ſefzed, becauſe he is to return the 
Contract oz Agreement koz depaſturing them, and then the 
Owners are to ſfand charged to pay the Money to the King; 
but it would be inconvenient fo2 him to puniſh ſuch Owners in 
an _ of Treſpaſs, foz that is a Remedy which was never 
pet taken. 


1 _—_ FEY 
* "_ 
1 i. th. Mt 8 


«C1 Sall Herbert verſus Waters. 


205. & vide _ | . 
ante, 76, 77. IN Replcvin, the Dekendant as Overſeer of the Pooz juſtified 
43 Flic. c. the Taking, by Uertue of the Statute 43 Eliz. fo2 a ÞPooz- 
Tax; by which Statute it is ena#ed, (Viz.) That if after Iſſue 
tried for the Defendant, or Nonſuit of the Plaintiff after Appea- 
rance, the Defendant ſhall recover treble Damages, to be aſſeſſed 
by the ſame Jury, or a Writ to enquire of the Damages, as the 
ſame ſhall require, &c. 8 
The Plaintiff was nonſuit, and the Jury had not aſſeſſed the 
Damages; and now the Court was moved to award a Writ of 
Enquiry to ſupply that Detect upon theſe Authozities. 
1 Koll. 252: AT. Anno 13 Jac. The Defendant juſtified under this very Sta- 
tute, in an Aion of Treſpaſs bzought againſt him; and the 
Plaintiff being nonſuit, a Writ of Enqutry was awarded fo2 
the treble Damages. | 
2 Roll. 112. Anno 17 Jac, Jn Replevin, the like Juſtification was made, 
as in this Caſe, and the Plaintiff was nonſuit; and upon a 
Writ of Enquiry awarded, Judgment was given fo2 the Avow⸗ 
ant, and a TUrit of Erro2 bzought, becauſe the Enquiry was 
erroncouſly awarded, ſince the Statute expꝛellp requires, that 
the firſt Jury ſhall enquire of the Damages; but that Exception 
4 — was 
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was over: ruled: : Foz though the firſt Jury might have inquired, 
pet it was only an Inqueſt of Office, and no Part of the Illue, 
no2 was it a Thing foz which an Attaint would lie againſt them; 
and therefoze it is within the Rule taken in Cheyney's Caſe, Viz. 
That where the Court ex Officio, ought to enquire of a Matter 

upon which no Attaint lieth, the DmiMon of it may be ſupp!ted 
» a (Urit of Enquiry. 

Beſides theſe Authozities in Point, there are other Caſes ad. 
judged in Law which come near this, (Viz.) Where a Demur⸗ 
rer is joined upon the Evidence, the Jury are as much dif: 


charged from trying the Iſſue, as they are upon a Notiſutt ; 


| 


fo2 the Fact being agreed by both Parties, the Judgment of the 
Court is then demanded, TUhether the Matter given in Evi⸗ 
dence be ſufficient to find a Uerdif# fo2 the Plaintiff upon the 
Iſſue joined? 

Mow tho' the Jury are dilcharged of the Jſſue, yet they ought 
to aſſeſs Damages conditionally, (Viz.) Si lex eſt cum querente 
quod præd. Defend. eſt Culpabilis quodq; præd. (the Plaintiff) oc- 
caſione Præmiſſorum ſuſtinuit damna, &c. pet if this ſhall be omit- 


1 Sid. 380. 


10 Rep. 119. 


ted, it may as well be done upon a TUrit of Enquiry of Dama- Co, Car.! .* 


ges after Judgment is given upon a Demurrer; and fo2 theſe 


| Reaſons a CUrit of Enquiry was granted in this Caſe, 


Redſhaw werſus Heſter. Trin. 7. V. 3. Rot. 178. 


Lond. if. Emorandum quod 
alias ſcilicet Ter- 
mino Paſchæ Anno Regni Domi- 
ni Willielmi Tertii, &c. 
ſſ. Chriſtopherus Redſhaw & 
Anna Redſhaw Executores Teſta- 
menti & ult. voluntatis Geotgii 
Red ſhaw nuper de Wapping in 
Com. Middleſex Nautz defunct. 
queruntur de Willielmo Heſter 
Filio & Hærede Willielmi Heſter 


defunct. nuper dict. Willielmum 


"Heſter ua & Soap ⸗Maker 


Londini in Cuſtod. Mar. Mareſc. 
Domini Regis coram ipſo Rege 
exiſten. de placito quod reddat 
eis mille libras legalis monetæ 
Angliæ quas eis injuſte detinet 


Regni Domini 


pro eo videlicet quod cum præd. 
Willielmus Heſter pater cujus 
Hæres præd. Willielmus Heſter 


filius modo eſt, in vita ſua, vi- 


delicet octavo die Marti 2 
acobi II. 

Regis Angliz, &c. Tertio ad 
London videl't in Paroch. Beatz 
Mariæ de Arcubus in Warda de 
Cheape per quoddam ſctiptum 
ſuum n ſigillo ipſius 
Willielmi Heſter patris ſigillat. 
Curiæque dict. Dom. Regis nunc 
hic oſten. cujus dat. eſt eiſdem 
die & Anno cognovit ſe teneri 
& firmiter obligari przfar. Geor- 
gio Redſhaw in vita ſua in præd. 
mille libris (olyend. eidem Geor- 


gio 
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gio Redſhaw Executoribus vel 


Adminiſtratoribus ſuis cum in- 
de requiſit. eſſet & ad eandem ſo- 
lutionem bene & fideliter faciend. 
przd. Williclmus Heſter pater in 
vita ſua obligavit ſe & Hæredes 
ſuos firmiter per idem ſeriptum 
obligatorium præd. tamen Wil- 
lielmus Heſter rater in vita ſua 
ac pred. Will. Heſter filius & 
hætes ejuſdem Will. Heſter pa- 
tris polt ipſius Willielmi Heſter 
mortem licet ſæpius requiſit. &c, 
præd. mille libcas ptæfat. Geor- 


gio Redſha in vita ſua ſeu præ- 


fat. Chriſtofero & Annæ vel 
corum alicui poſt ipſius Georgii 
mortem nondum ſolverunt nec 
corum alter ſolvit ſed ill. præfat. 
Georgio in vita ſua & prælat. 
Chriſtofero & Anne polt ipſius 
Gcorgii mortem hucuſq; ſolvere 
omnino contradixerunt & præd. 
Willielmus Heſter filius Chriſto— 
fero & Annæ adhuc ſolvere con- 


tradicit ac injuſte detinet ad 


damnum ipſorum Chriſtoferi & 
Annæ centum librarum & inde 
produc, ſectam, &c. & profer. hic 
in Cuxia iidem Chriſtoferus & 
Anna literas Teſtamentar. præd. 
Georgii per quas ſatis liquet Cu- 
riæ dicti Domini Regis nunc hic 
ipſos Chriſtoſetum & Annam fore 
Executores Teſtamenti præd. 
Georgii præd. & inde habere Ad- 
miniſttationem, &c. 

Et modo ad hunc diem ſcilicet 
diem, veneris prox. poſt Craſtin. 
Sanctæ Trinitatis iſto codem 
Termino uſq: quem diem præd. 
Willielmus Heſter filius habuir 
licentiam ad Biliam; pred. inter- 
loquendi & tunc ad reſpondend. 


& c. ven. tam præd. Chriltoferus 
& Anna per Argorn. ſuum prad, 
quam præd. Willielmus Hettec 
filius per Willielmum Turbit At- 


torn. ſuum & idem Willielmus 


Heſter filius defend. vin & injur. 
quando, &c. & dic. quod iptc de 
debico prad. ut filius & heres 
præd. Willielmi Heſter patris ſui 
onerari non debet quia prote- 
ſtando quod ſcriptum obligato- 
rium præd. non eſt factum præd. 
Willielmi Heſter patris ſui pro 
placito idem Williclmus Heſter 
filius dicit quod ipſe non habet 
nec die exhibitionis billæ præd. 
vel unquam poſtea habuit aliquas 


terras five ten'ra per deſcenſum 
hæreditarium de ptæd. Willielmo 


Heſter patre ſuo in feodo ſim- 
plici & hoc parat. eſt verificare 
unde petit judicium ſi ipſe idem 
Willielmus Heſter filius de debi- 
to pred. vittute ſcripti obliga- 
totii pred. ut filius & hares 
ptæd. Willielmi Heller patris ſui 
onerari debeat, &c. 

Et præd. Chriſtoferus & Anna 
dicunt quod ipſi per aliqua per 
præd. Willielmum Heſter filium 
ſuperius placitando allegat. ab 
actione ſua præd. inde verſus 
eum habend. præcludi non de- 
beant quia dicunt quod præd. 
Wi.lielmus Heſter pater poſt 
25 diem Martii Anno Dom. 1692. 
ſcilicet 27 die Novembris Anno 
Regni Dom. Willie!. tertii nunc 
Regis Angliæ, &c. quinto, apud 
London præd. in Parochia & 
Warda præd. obiit quodq; pred. 
Willielmus Hefter filius pot 
mortem præd. Willielmi Heſter 
patris & ante exhibitionem billæ 


4 prd. 
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ord. ſcil't 28 die Novembris 
Anno Regni Domini Willielmi 
tertii nunc Regis Angliz, &c. 


; quarto, habuir diverſa terras & 
"2 ren'ta per deſcenſum hæredita- 


rium de przfat. Willielmo Heſter 
patre ſuo in feodo ſimplici unde 
præd. Georgio Redſhaw in vita 
ua & eiſdem Chtiſtofero & An- 

næ poſt mortem præd. Georgii 
de debito ptæd. ſatisfeciſſe potuit 
* videlt apud London ptæd. in 
Parochia & Warda pred. & hoc 
patat. ſunt verificare unde pet” 
judicium & debitum præd. una 


cum damnis ſuis occaſione de- 


tentionis debiti illius ſibi adju- 


b- dicari, &c. & ptæd. Willielmus 
= Heſter filius dicit quod ipſe de 


debito pred. ut filius & heres 


præfat. Willielmi patris ſui de- 


funct. onerari non debet quia di- 
cit quod iple ptæd. Willielmus 


ante exhibitionem billæ præd. 


ſcil't die anno & loco in placito 


© ipſorum Chriſtoſeti & Annæ ſu- 


perius replicando placitat. non 


babuit terras vel tenementa per 


deſcenſum hereditarium a patre 


ſuo præd. in feodo ſimplici unde 


præfat Georgio Redſhaw in vi- 
ta ſua aut eiſdem Chriſtofero & 
Annæ poſt mortem ipſius Georgii 

de debito przd. ſatisfociſſe potuit 

quia dic. quod bene & verum eſt 
quod poſt 25 diem Martii Anno 

Domini 1692. ſcil't 27 die No- 

vembris Anno Regni Domini 

Willielmi tertii nunc Regis An- 

gliæ, &c. quarto apud London 

ptæd. in Parochia & Warda præd. 
præfat. Willielmus Heſter pater 
tuus obiit quodg; ipſe pred. Wil- 


lielmus poſt mortem przfat. Wil- 
lielmi patris ſui & ante exhi- 
bitionem billz pred. ſcil't codem 
27 die Novembris Anno & loco 
ſupradict. habuit terras & ten'ta 

t deſcenſum hereditarium de 
præfat. Willielmo patre ſuo in 
feodo ſimplici ad valorem octin- 

nt. librarum & non amplius 
ed ptæd. Willielmus ulterius dicit 
qd. præſat. Willielmus pater ſuus 
tempore mortis ſuæ ſcil't 27 die 
Novemb. Anno & loco ſupradict. 
per diverſa ſeripta obligatoria 
uibus obligaſſet ſe & hæredes 
uos indebirat. fuit pro veris 
& juſtis debitis dretii perſonis 
al. quam præfat. Georgio Red- 
ſhaw ſcil't Johanni Lethieullier 


Mil', Johanni Nicolls Ar', Pe- 


tro Baldwyn & Annæ Peachy 
in diverſis Denariorum ſummis 


in toto ſe attingen. ad 800 l. 


legalis monetæ Angliæ, & quod 
iple prædictus Willielmus ut fi- 
lius & hæres prafat. Willielmi 
patris ſui ut præfertur defunct. 
poſtea (cil't eodem 27 die No- 
vembris Anno & loco ſupradicto 
præd. 800 l. ſeperal. perſonis 

xd. al. quam ptæfat. Georgio 
Redſhaw in exoneratione ſepera- 
lium debitorum ſuorum præd. & 
ad plenum valorem omnium ter- 
rarum & ten torum quorumcung; 
quæ ad aliquod tempus ante ex- 
hibitionem billz præd. ipſe præd. 
Williemus habuit per deſcen- 
ſum hæreditarium in feodo ſim- 
pe a patre ſuo præd. ſolvit & 


olvi cauſavit & hoc parat. eſt 


yerificare unde petit judicium fi 
ipſe idem Willielmus * fi- 
"HEY ius 
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lius de debito pred. virtute ſeri- 


ti obligatorii pred. ut filius & 
vl præfat. Willielmi patris ſui 
onerari debeat, &c. | 
Et præd. Chriſtoferus & Anna 
dicunt quod placitum ipſius Wil- 
lielmi Heſter filii modo & forma 
przd. ſuperius rejungendo placi- 
rat. materiaq; in eodem content. 
minus ſufficien. in lege exiſtunt 
ad ipſos Chriſtoterum & Annam 
ab actione ſua præd inde verſus 
eundem Willielmum Heſter fi- 
lium habend. præcludend. ad 
quod ipſi iidem Chriſtoferus 
& Anna neceſſe non habent nec 
per legem terre tenentur aliquo 
modo reſpondere & hoc parat. 
ſunt verificare unde pro deſectu 
ſufficen. rejunQion, in hac parte 
iidem Chriſtoferus & Anna ut 
prius petunt judicium & debi- 


tum ſuum præd. una cum dam. 
nis ſuis occaſione detentionis de.. 


biti illius ipſis adjudicari, &c. 


& pro Cauſis Morationis in lege 


ſuper placitum præd. ſuperius re- | 
jungendo placitat. iidem Chriſto. F* 
ferus & Anna juxta formam Sta- 


ruti in hujuſmodi caſu inde nu. 


per edit. & proviſ. oſtendunt & 
Curizx hic monſtrant has cauſas 
ſubſequentes, videl't eo quod 
ptæd. Willielmus Heſter filius in 
præd. tejunctione non oſtendit 
aut demonſtrat quæ ten'ta vel 
terras ipſe habuit per deſcenſum 
hæreditarium de præfato Williel. 
mo patre ſuo in feodo ſimplici 
& de eo quod placitum præd. ſu- 
perius rejungen. placitat. eſt in- 
certum repugnans & caret forma, 


Joinder in Demurrer. 


Redſhaw verſus Heſter. 
[EEE upon Bond againſt an Heir, who pleaded Riens 


per Diſcent. 

The Plaintiff replied, That he had Lands and Tenements by 
Deſcent befoze the erhibiting the Bill, unde præd. (the Plain. 
tiff)de debiro præd. ſatisſeciſſe potuit, and then puts himſelf up: 
on the Judgment of the Court. | 

And upon Demurrer, Exception was taken to this Replica: 
2 it being double, koz he ought to Have concluded to the 

ountry, 


2. The Replication is neither good at Common Law, oz by 
the new Statute 3 & 4 Will. | 
_ *'Tis not good at Common Law, fo2 the Plaintiff doth not 
ſhew that the Defendant' had Lands by Deſcent at the Time of 
the Bill filed, the Ualue of the Land was not material befoze this 
Statute; fo2 if an Heir was ſued fo2 1000 1. and pleaded Ri- 
ens per Diſcent, and it was found that but one Acre came to 
bim by Deſcent, the Judgment muſt be quod præd. (the Plain 

ti 


_ 
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tiff) recuperet debitum ſuum prxd', fo that he ſhould be charged 
to pay the whole Debt, though nothing ſhould be put in Exe⸗ 
cution but that ſingle Acre. HP | 

But nom this Statute hath made the Quantum of the Land 
material; fo2 it pꝛovides, that the heir may plead Riens per Diſ- 
cent at the Time of the Bill filed, and that the Plaintiff may 
reply, That he had Lands and Tenements from his Father be⸗ 
foe the oziginal CArit bꝛought; and if upon Jſſue joined it be 
found fo2 the Plaintiff, the Jury ſhall enquire of the Ualue of 
the Land deſcended ; and if ſold befoze the Action bzought, Exe⸗ 
cution ſhall be taken out againſt the Heir to the UGalue of the 
Land ſo ſold by him, as if it had been his pꝛoper Debt. 

Now this Replication is not agreeable to the Statute, be- 
cauſe the Plaintiff hath made the Ualue of the Land Part of 
his Plea; fo2 he ſaith, That the Defendant hath ſuch Lands, 
unde debitum præd. ſatisfeciſſe potuit; and put himſelf upon the 
Judgment of the Court. | __ 

But the Replication direcked by the Statute is, That the De⸗ 
fendant had Lands and Tenements by Deſcent befoze the ozigi⸗ 
nal TUrit bzought ; which ſhould have been tried by a Jury, who 
__ finding the Land deſcended, are ex Officio to enquire into 

The Plaintiff hath alleged, That the Lands thus deſcended 
were to the Ualue of the Debt: Mow if the Jury ſhould find 
that they were not half of that Galue, this would falſifie his 
# Plea; and pet if ſuch Pleading ſhould be allowed, he would re⸗ 
= cover even upon a Plea that was falſe ; foz the new Statute 

© p2ovides, that he ſhall recover to the Ualue of the Land ſold. 


Econti a. The Inconveniencies which were at Common 


I Law, and which are now remedied by this Statute, ate as 
& Collow : 


1 In Point of Time; koz if the Heir had aliened befo2e 
Pꝛocels iſſued againſt him, this Plea of Riens per Diſcent 
* good, and the Plaintiff could not have recovered his 
E t. : 1 | 
But this is now p2evented; fo2 if the Heir tell any Lands, 
which by Law were liable to the Debt of his Anceſtozs befoze 


any Adion bzought againſt him, yet be ſhall be anſwerable to the 
Calue of the Land ſo ſold. 


2. Ik befoze the Adlon bzought he had Cold all the Lands de- 
ſcended to him but one Acre, and upon Riens per Diſcear . 


1 
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ed, it had been kound that ſuch Acre deſcended; though the 
Judgment was quod recuperet Debitum, pet at Common Law 
he could only extend that Acre: But now he ſhall have Exe⸗ 


cution to the Ulalue of the Land ſold; 


So that though his 


Plea may be falſified by the finding of the Jury, yet the Plaintiff 


ſhall now recover pro Tanto. 


So that ehe Replication is good, both by the Common Law 


and Statute. 


Fletcher verſus Ingram. Mich. - . 3. Rot. 107. 


Staff, ſſ. J Oſephus Ingram & Jo- 

hannes Hale ſum. fue- 
runt ad reſpond. Jacobo Fletcher 
de placito quare ceperunt unam 


equam ipſius Jacobi & eam injuſte 


detin. contra vadios & pleg', &c. 
& unde idem Jacobus per Joh em 
Lilly Attorn. ſuum queritur qd. 
pred. Joſephus & Johannes 20 
die Februarii Anno Regni Domi- 
ni Willielmi tertii nunc Regis 
Angliz, &c. ſeptimo apud Shew- 


ſton in Com, præd in quodam 


loco ibidem vocat. le Lane cepe- 
runt equam præd. ipſius Jacobi 
& eam injuſte detinuerunt con- 
tra vad. & pleg. quouſq; &c. un- 
de idem Jacobus dicit quod ipſe 
deterioratus eſt & damnum ha- 
bet ad valenc. 20 l. & inde pro- 
duc. ſectam. &c. 

Et præd. Joſephus & Johannes 
Hale per Thomam Callow At- 


torn. ſuum ven. & defen. vim & 


injur. quando, &c. & ut Ballii 


Rowlandi Fryth gen. bene cog- 


noverunt captionem equæ præd. 
in præd. loco in quo, &c. & 
juſte, &c. quia dicunt quod idem 


locus in quo ſupponitur captio 


equæ præd. fieri continet & 
præd. tempore quo ſupponitur 
candem caption. equæ fieri conti- 


nebat in ſe unam Acram terrz 
cum pertin. in Shewſton præd. 


quæ quidem Villa de Shewſton eſt 


& a præd. tempore quo, &c. nec- 
non a tempore cujus contrarii me- 
moria hominum non exiſtit fuit 
infra manerium de She w ſton cum 
pertin. in Com- Stafford. præd. 
de quo quidem Manerio cum pet- 
tin. præd. Rolandus eſt & præd. 
tempore quo, &c. & diu antea 
fuir ſeiſit. in dominico ſuo ut 
de feodo, idemque Rolandus & 
omnes ill. quorum ſtatum ipſe 


habet in codem Manerio cum 


pertin. a tempore cujus contrarium 
memoria hominum non exiſtit 
habuerunt & habere conſueve- 
runt curiam Letæ ſive viſum 
Franci plegii ejuldem Manerij 
& quicquid ad viſum Frafici 
plegii pertinet de omnibus In- 
habitantibus & reſiden. infra 
Manerium ill. coram Seneſchallo 
ſuo ejuſdem Curiæ pro tempo- 
re exiſten. quoliber Anno infra 
Menſem prox. poſt feſt. Sancti 
Michaclis Archangeli apud Ma- 
nerium illud annuatim tenend. 
tanquam ad idem Mancrium 
cum pertin. pertin. & iidem Joſe- 
ph. & Johan. ulterius dicunt quod 
infra Manerium præd. haberur & 
a tem- 
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na tempore cujus contrarium me- 
moria hominum non exiſtit ha- 
betur talis conſuetudo quod Ju- 
© ratores ad inquirend. & preſen- 
tan. ea quz ad Curiam let & 
2 viſus Franci plegii ill. pertinen. 
= onerati & jurar. ad Curiam viſus 
2 Franci plegii Manerii præd. tent. 

apud Manerium illud infra Men- 
ſem prox. poſt Feſtum Sancti 

Michaelis Archangeli annuatim 

elegerunt & a toto tempore ſu- 
pradicto eligere conſueverunt d- 

num idoneum hominem de in- 
habitan. mfra Manerium præd. ſo- 
tre Conſtabular. Conſtabulatiat. 
[. Anglice the Conſtablewick 

de Shewſton præd. pro uno Anno 
in Officio ill. deſervitur. qui qui- 
dem homo fie elect. Officium il - 
lud ſuper fe ſuſcepit & a toto 


tempote ſuptadicto ſuſcipere u- 


ſus eſt & conſuevit & Sacramen- 
tum pro debita executione Officii 
illius ptæſtitit & prſtare conſue- 
vit Sub pena rationabili per 
totum tempus ſupradict. per 
jur. præd. ad hujuſmodi Curiam 

Let. & viſum Franci 47 in ea 


parte impoſit. & iidem Joſephus 


| ; & Johannes ulterius dicunt quod 


præd. Rolandus Dom. Manerii 


| | pred. exiſten. ac de cadem in 
forma præd.ſeiſit. ad Curiam Letæ 
ſiye viſum Franci Plegii Manerii 


illius apud Manetium illud in- 
fra Menſem prox. poſt Feſtum 
Sancti Michaelis Archangeli ſcil't 
nono die Octobris Anno Regni 
Dom. Willielmi tertii nunc Regis 

Dominæ Mariæ nuper Reginæ 
Angliæ, &c. quinto coram Hen- 
rico Frith gen. ad tunc Seneſchal- 
lo ipſius Rolandi Cutiæ ill. tent. 


pred. Jacobus Fletcher runc & 


diu antea inhabitan. infra Mane- 


rium pred. (cit apud Shewſton 


præd. & idoncus homo exiſten; 
fore Conſtabular. ptæd Conſta- 
bular. [ Anglice Conſtablewick] 
de Shewſton pred. per Ed wardum 
Thorneton, I homam race, Jos 
hannem Cook, Jol:phum Allop, 
Jacobum Standen, Willielmum 
Milner, Wiilielmum Ridding, Mi- 
chaciem Wiat, 1homam Salt, 
Jacobum Milner, Johannem Sil- 
veſter, Johannem Adcock, & os 
hannem Dickeſon, probos & lega- 
les homines & inhabitantes infra 
Manerium præd. ac adrunc & ibi- 
dem in eadem Curia jurat. & o- 
nerat. ad inquirend. & preſentan, 
ea que ad Curiam Letæ & viſus 
Franci plegii ill. pertinebant de- 
bito modo & ſecundum cons 
præd. elect. fuit fore Conſtabular. 
Conſtabulariat. Anglice the Con: 
ſtablewick ] de Shewſton præd. 
pro uno Anno tunc prox. ſequen. 
in officio ill. ſervitur. & jurator. 
ill. adtune & ibidem in eadem 
Curia ordinaver. quod idem Ja- 


cobus preſtarer Sacramentum 


ſuum pro debita executione of- 
ficii (ui ptæd. ſub pœna forisfa- 
ciend, 40s. unde præd. Jacobus 
Fletcher ſtatim poſtea ſcil't eiſ- 
dem die & Anno ibid. Motitiam 
habuit idem tamen Jacobus non 
ptæſtitit Sacramentum ſuum pro 
debita executione Officii Conſta- 
bular. præd. nec Officium illud 
executus fuit ſeu ſuper ſe ſuſce- 
pit ſed ille ca facete adrunc & ſx» 
pius poſtea ibidem penitus recu- 
ſavit per quod poſtea & ante 
tempus quo, &c. ſeilicet ad Cu- 

K k riam 
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riam Letæ ſive viſus Franci ple- 
gii pred. Manerii dicti Rolandi 
apud Mancrium illud infra Men- 
ſem prox. poſt Feſtum Sancti 
Michaelis Archangeli videl't un- 
decimo die Oftobris Anno Reg- 
ni dictorum Domini Regis & 
Dominæ Mariæ nuper Reginz 
Angliæ Sexto coram præfat Hen- 
rico Frith tunc Seneſchallo ipſius 
Rolandi Curiæ ill' tent' per Ed- 
wardum Thorneton, &c. probos 
& legales Homines adtunc In- 
habitantes infra Manerium præd. 
adtunc & ibidem in eadem Curia 
jurat. & onerat. ad inquirend, & 
præſentan. ea quæ ad Curiam 
Letæ ſive viſus Franci plegii ill. 
pertinebant præſentat. fuit quod 
| przd. Jacobus Fletcher eo quod 
775 debite fuit electus fore Con- 
abular. Conſtabulariat. [Anglice 
the Conſtablewick ] de Shew- 
ſton præd. ad ultimam Letam 
pro Manerio præd. tent. & ſub 
pœna 40s. ſuper eum impoſit. 
ordinat. fuiſſet officium illud ſu- 
per ſe ſuſcipere ac ill. exequi & ſa- 
cramentum ſuum in forma præd. 
præſtare pro debita executione 
officii illius quæ vel aliquod in- 
de ille non feciſſet ideo ipſe fo- 
risfecit Domino Manerii præd. 
dictos 408. de pœna præd. tunc 
Domino Manerii præd. ſolvend. 
prout per Record. inde penes di- 
cum Seneſchallum Curiæ Ma- 
netii ipſius Rolandi præd. apud 
Manerium ill' remanen. plenius 
apparet, & quia præd. 408. de 
pœna præd. illi eidem Rolando 
Domino Manerii præd. ut præ- 
fertur. exiſten. præd. tempore 
quo, &c. aretro fuer. non ſolut. 


Ann.... 


iidem Joſephus & Johannes ut 
Ballivi ipſius Rolandi bene cop. FR 
noſcunt Caption. equæ præd. 1 
præd. loco in quo, &c. & ju. FR 
ſte, &c pro eiſdem 40 8. de p.. 
na ſive Amerciamento præd. pra | 
fat. Rolando ſic arttro exiſten.. 
non ſolut. & infra Mancrium F7 
præd. &c. 4 
Et præd. Jacobus dicit quod. 
per aliqua per præd. Joſephum & 
Johannem ſuperius in cognition: 7 
przd. placitando allegat. iiden 7 
Joſephus & Johannes Caption. 
equæ præd. in prad. loco, . &, We 
juſtam cognoſcere non debem 
quia dicit quod placitum prad, + 
per ipſos Jolephum & Johannem 
modo & forma præd. ſuperius 
placitat. materiaque in eodem We 
content. minus. ſufficien. in lege 
exiſtunt ad Captionem equz 
przd. in prædicto loco in quo, 
&c. juſtam cognolcen. quodque 
ipſe ad cognitionem ill. modo & 
forma præd. fact. & placitat. nc- 
ceſſe non habet nec per legem 
tertæ tenetur reſpondere & hoc 
parat. eſt verificare unde pro de 
fectu ſufficientis placiti in hac 
parte idem Jacobus petit judici 
um & damna ſua occaſione ca- 
tionis & injuſtæ detentionis equz 
præd. ſibi adjudicari, cc. 
Er præd. Joſephus & Johannes 
dicunt quod placitum præd. pet 
ipſos Jolephum & Johannem mo- 
do & forma prad. ſuperius pla- 
citat. materiaque in eadem com- 
tent. bonum & ſufficienꝰ in lege 
exiſtunt ad ipſos Joſephum & Jo- 
hannem caption. equæ præd. in 


præd. loco, &c. juſtam cognol- E 
cen. quod quidem placitum Ma- 
7 jo teriamq; 
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teriamq; in eodem content. iidem 
Joſephus & Johannes parat. ſunt 
verificare & probare prout Cu- 
ria, &c. & quia præd. Jacobus ad 
cognition. ill. non placitavit {cu 
fond, nec ill. hucuſque ali- 
qualiter dedicit iidem Joſephus 
& Johannes petunt judicium & 
retorn.equæ ptæd. una cum dam. 
nis miſis & cuſtagiis juxta for- 


mam Statuti in hujuſmodi Caſu | 
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edit. & proviſ. ſibi adjudicari, &c. 
ſed quia Curia dicti Dom. Regis 
nunc hic de judicio ſuo de & 
ſuper præmiſſis reddend. nondum 
adviſatur dies inde dat. eſt par- 
tibus pred. coram Domino Rege 


uſque a die | 
ubicunque, &c. judicio ſuo 


de & ſuper præmiſſis ill. audiend. 
eo quod Curia dicti Dom. Regis 
nunc hic inde nondum, &c. 


Fletcher verſus Ingram. 


; N Replevin fo2 taking a Pare at Shewſton, in a certain 


Plate called the Lane. 


The Defendants made Cogniſance as Bailiffs of one Row- 


land Fryth, Lozd of the Manoz of Shewſton, whereof he was 
ſeized in Fee, &c. Then they alledge a Pꝛeſcription to hold a 
Court-Leet there within a Month after Michaelmas every Pear; 
and they ſet fozth a Cuſtom within the (atv Manos, to elef a 
Conſtable at the ſafd. Leet out of the Jnhabitants there; which 
Perſon ſo elected, hath uſed to take upon him that Office, under 


a reaſonable Penalty in that Behalf, to be impoſed by the Jury. 
That the Plaintiff at a Court-Leet held fo2 the laid Manoz, Ante 96. 
was ele#ed Conſtable by the Jury: That he was ozdered to take 2. Keb. 3. 
upon him the Execution ot that Office, under the Penalty of 40. 

which he neglecked to do: That this Neglet was pꝛelented at the 
next Court, by which the Plaintiff had kozfeited 40 8. to the 


Lo2d of the ſaid Mano? ; fo2 which the Oiſtrels was taken, &c. 
The Plaintiff demurred to the Cognizance, and the Defen- 


dants joined in Demurrer. 


— 


* 


The Exceptions taken to the Cognizance were, 


1. That the Defendants have not pꝛeſcribed to any Right in 


the Lozd of the Leet to diſtrain koꝛ an Amerciament, being a pzi- ©-. 
vate Benefit to him, and which he cannot have without a Bre- 73. 


ſcription to the Diſtrels. 


2. The Jury ozered him to take his Dath generally to execute 
the Office of a Conſtable, but doth not ſay, he was ſummoned 


to appear befoze a Juſtice of Peate ko; that Purpole, oz befoze 
= whom, 02 where he ſhould come to take his Oath. 


3. be 


I Salk, 175, | 
380. 


8 Co. 38. b. 


II + 
I⁊. 
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* 5 Rep. 38 b. 
41. 
11 Co. 43, 
Go 
art. 28, 
Pal. 7. 
Cro. Eliz. 
241, 581. 
2 Ko. Rep. 3. 
1 Koll. Rep. 


201. 
Cro. Fac. 382. 


3. He doth not ſay, that the 40 8. impoſed on him koz not ta- 


king upon him the Office, was a reaſonable Pain, 


1. As to the firſt Objetion : Jt is true, this is an Amercia- 


ment which differs from a Fine, the firſt being always impoſey 


by the Jury, and the other by the Court; and though it is a 
Thing of leſs Nature than a Fine, yet a Diſtrels may be taken 
fo2 it, without a Cuſtom alledged ſo to do: And this is the Re 
ſolution in Greiſly's Cale. | 

2. As to the ſecond Objetion 2 The Defendants have alledged 
a Cuſtom, every Year to chooſe a fit Perſon at the Court: 
Lect to be Conſfable fo2 that Pear, and that the Plaintiff was 
ele#ed Conſtable, which is a ſufficient Obligation fo2 him, under 
a Pain to come and take upon Him the Dffice ; and it is alſo 
alledged that he had Notice, ſo that the Cuſtom of the Place 
operates upon him, which he is bound to obep. Mow the ad: 
miniſtring the Dath is ſubſequent to the Cuſtom, and he is there- 
by bound to do all reaſonable Ads to qualify Himſelf to take the 
ſaid Office upon him, though uſually the Steward certifieg un: 
der his Hand what Perſon is cholen, whith Certificate is car- 
ried to a Juſtice of the Peace; and if the Party refuſe to take 


upon him the Office, the Juſtice uſually ſends his Warrant to 
compel him. - LE | 


3. As to the laſt Objeckion: The Law ought to judge, whe- 
ther the Penalty impoſed on him be reaſonable o2 not; and the 
averring it to be reaſonable, will be of little Ale tf the Court 
ſhould be of another Opinion. 


In Hillary Term following, this Caſe was argued again, 


Ce. Lit. 208. 


and it was objecked, that it was an unreaſonable Cuſtom, and 
thercfo2e void, | | 


1. Foz the Jncertainty of the Time when the Pear ſhall be: 
gin, in which the Plaintiff is to take upon him this Office; and 


ſo like the Caſe where the Condition of a Feoffment in Fee is | | 


ko: Payment of a Sum of Yoney, and no Time limited fo? 
the Payment, there the Obligoz hath Time during his Life to 


do it; and this being a Cuſtom againſt Common Law, it mut 


ous 


4 5 9 290 © nl 


> IS = 


$ return, and pet his Right is laved by that Means. 1, "EE 


IR _” OO ST Ws =» 
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Co which it was anſwered, That the Time was certain 


enough, fo2 the Plaintiff was to hold the Office pro uno Anno 
integto prox. ſequend', that Day whereon the Coutt was held. 


But tis as certain, as where a Cuſtom hath been alledged koz 
a Coppholder, to pay a Pear's Calne of the Land upon an Ad- %% ver: 
mittance; and pet ſuch a Cuſtom hath been held good, becauſe ſus 7+». 
the Aalue may be reduced to a Certainty. | | 

So where a Cuſtom was, that the Surrendꝛee ſhall come and N verſus 


be admitted after thzee Pzoclamations, otherwiſe that the Eo. Dillifor, 
# pyhold ſhould be fozfeited. The Surrendzee died, his Heir with- 


in Age, who reftiſed to be admitted; it was held, that the Low 
might ſeiſe quoulque the Inkant came of Age, which is as tncer- 


* tain as this, fo2 the Heir may die befoze that Time. J — 


So where a chan is beyond-ſea, tis incertain when he map 2 Cro. 226: 
* 


2. Tis ſaid, That the Homage ozdered him to take an Dath duly 


# to execute the Dffice, but doth not appoint befoze whom he ſhould 


take it, oꝛ from whom he ſhould accept it; and ſo not like Grei- 8 K. 38. 
ſly's Caſe, fo2 there the Cuſtom was laid to chooſe a Conſtable 


within a Month after Michaelmis, to hold the Office fo2 one 


Pear next following; and that if the Perſon was p2eſent in 


Court, that he ought to be ſwozn by the Steward; ſo that not 


only the Time, but the Perſon befoze whom the Dath ſhould be 


| taken is aſcertained, which is wholly omitted in this Cale. 


This Objecion was thus anſwered, . viz.) That tis true, where 


a Man is obliged to do an Ac, it muſt appear to the Court that 
tis poſſible fo2 him to do it; but that the Court will take Notice 
& without ſetting it foxth, That a Steward of a Leet, during tee 


Time he held the Court, may give an Oath to a Conſtable, as 


well as a Juſtice of Peace after the Court is adjourned, 


3, Jt doth not appear that the Plaintiff was ſummoned to the 
Leet, o2 that he had any ſpecial Notice that he was choſen Con- 
ſtable ; but only generally, that Notitiam habuit, which is not ſuffi- 
cient z and fo2 this Reaſon an Jndizment was quaſhed in this „ 
Court, which ſet fozth, That the Defendant was fit to be a Cort A 
ſtable; that he was debito modo Electus; and that he had Notice Harper. 
of it, but did not take the Oath, &c. and becauſe it was not ſafd 
that he wag ſummoned befoze a Juſtice of Peace foz that Pur⸗ 
pole, the Indickment was quaſhed. 
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Aleyn 78. 


Godfrey's 


Caſe, 11 Rep. 


43. 


8 d. 39. 


11 Co. 43. 
1 Kol. K. 73. 


In Prig 


take it. 


4. It was objefed, That there was not a Cuſtom alledged, 
to make any Diſtrels fo2 this Penalty: And though it may be 
true that a Man may diſtrain fo2 an Amerciament, and fo2 a 
Fine in a Leet, without alledging a Cuſtom; yet fo2 ſuch an 
ertraozdinary Thing as this, there muſt be a Cuſtom expzeſly Þ 
[aid to diſtrain, &c. 


Thus where a Cuſtom was alledged to ſwear twelve = 
Men, to enquire into the Articles given in Charge at a Court: 
Leet, and that the Ben ſo (wozn had uſed (inter alia) to pꝛeſent WW 
themſelves to pay to the Lo2d of the Leet 10 s. pro certa Letæ, fo: = 
which the Avowant diſtrained; but it was held unlawful, becauſe Wa. 
it being fo? the particular Benelit of the Lozd, and againſt com 
mon Right, he cannot juſtifie the taking a Diſtreſs without a 
Dꝛeſcrpition, as he map fo2 a Fine 02 Amerciament. 

This Objetfon was anſwered by the Counſel, that a Diſtreſs 


is incident, as well-fo2 a Penalty, as foz a Fine 02 Amercia- 
ment. 


Curia. The Steward may impoſe a Fine upon a Perſon who 
is elected by the Homage, if he is pꝛeſent at the Leet, and refu- 
leth to be (wo?n to execute the Office; but if the Perſon is not 
preſent, the Steward cannot fine him, but he map be amerced, 
which muſt be pꝛelented at the next Court, and affeered; and 
after the Court is over, the Juſtice of Peace may adminiſter the 
Dath of Conſtable by the Power which they have as Conſer- 
vatozs of the Peace, which Power they had at Common Law, 
and is now veſted in them, and the rather becauſe a Conſtable is 
but a ſubozdinate Officer to them, koz the Pꝛelervation of the 


Peace. 
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To which it was anſwered, That by alledging Notitiam habuit, 1 
it muſt be intended due and legal Notice, becauſe the La * 
requires him to take the Dath befoze the Steward of the Lect, i 

02 a Juſtice of the Peace. "ih 
g's Caſe, who was indited, fo2 that he being cholenn 

pradbozough, refuſed to take the Dath to execute that Office; 
there is no mention of Notice 02 Summons betoze whom to appeat 1 
fo2 that Purpoſe; but a TUrit was granted by B. R. directed tag 
him, commanding him to go befoze a Juſtice of the Peace tq F* 


Beſides, tis alledged in this Cognizance, That the Plaintif ! 
Statim poſtea ibidem Notitiam habuit, which TUo2d ibidem is a 
Relative, as well in a legal as grammatical Conſtruction, and 
2 to the Court, being the Place where he was choſen 7 

on able. 13 


— 
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But the Partp ought to be (ſummoned, and a Time and "inch. Ent. 
Place ought to be appointed under a Penalty when and where he 987. 
ſhall come, and befoze whom to take the Dath ; and therefoze Noti- 
tiam habuir generalip is not cnough, fo2 though he is an Inha⸗ 
bitant, yet he may be cſſoined : And theretoze to2 want of alledg⸗ 
ing ſpectal Notice, Judgment was given fo2 the Plaintiff, 


Leaves verſus Bernard. Trin. 7 Will. 3. Rot. 41. 


DE Plaintiff declared, That in Conſiderat'on he had paid 
18 the Defendant fixtecn Guineas, he pꝛomiled to pap 
the Plaintiff 1001. if no Town in tlanders gartiſoned with 2000 7 e 0 
Men, ſhould be taken 02 lurrendered to the French King befoze the 5, 7. Sc. poſt, 
firſt Day of September 1595. and lays an lndebicarus aſſumpſit 175. 
fo2 the 1001. upon a Nager, and another Indebirarus fo2 the 


100 l. received by the Defendant koꝛ the Ale of the Plaintiff, to 


TIES ny JAY WW ww. 


which the Defendant pleads thus: 


Et modo ad hunc diem ſcil'r 
diem Veneris prox. poſt Craſt. 
Sanctæ Trinitatis iſto eodem 
Termino uſque quem diem præd. 
Ifaacus Bernard (ſalvis ſibi omni- 
bus & omnimodis exception. 
quoad Bi lam pred.) habuit li- 
centiam ad Billam interloquendi 


EX runc ad reſponden', &c. coram 
Lom. Rege apud Weſtm. ven. 


tam præd. Johannes Leaves, pet 
Attorn. ſuum præd. quam præd. 
Iſaacus per Johannem Bernard 
Atrorn* ſuum & idem Iſaacus de- 
fen! vim & injur. quando, &c. & 
petit judicium de Narratione 
præd. quia quoad primam pro- 
miſſionem & aſſumption. ſuperi- 
us in Narratione illa mentionat. 
idem Iſaacus dicit quod præd. 


Johannes Leaves valorem præd. 


ſexdecim peciarum Auri cuneat. 
per iplum Johannem Leaves, ei- 
dem [ſaaco ut præfertur ſolv. 
ſuppoſit. in narratione ſua pred. 


in certo monſtrare & allegare per 
legem tettæ tenetur & debuiſſet 
unde ex quo præd. Johannes 
Leaves, verum valorem ſexdecim 
peciarum Auri cuneat. illius ſupe- 
rius non monſtravit ſeu allegavit 
idem Iſaacus petit judicium de 
Narratione præd. quoad primam 
promiſſionem &aſſumption. præd. 
& quod J2arratio illa in ea parte 
Caſſetur, &c. & quoad ſecun- 
dum promiſſionem & aſſumptio- 
nem præd. ſuperius in Narratione 
ipſius Johannis Leaves mentio- 
nat. idem Iſaacus ſimilit. petit ju⸗ 
ditium de J2arratione illa quia 
pred. Johannes Leaves in natra- 


tione ſua præd. non oſtendit de 


vel pro quibus pignoribus in ea- 
dem ptomiſſione & aſſumption. 
ſuperius expreſs. fact. fuiſſet inter 
eoſdem Johannem Leaves aut 
Iſaacum, aut qualicer vel in quo 
modo præd. Johannes Leaves, 


pignus ill. de codem Iſaaco lu- 
craſſet 


—— * 
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craſſer prout per legem terræ 
oſtendere debuiſſet ita quod Cu- 
riæ Dom. Regis hic appareat 
utrum pignus præd. licitum ſeu 


illicitum fuiſſet unde ex quo 


Concluſion 
of the Plea. 
Vide poſt. 
146. 6 Mod. 
102 1 Lut. 


* A 
42. 


præd. Johannes Leaves, ill. Cu- 
riz Dom. Regis hic non oſtendit 
ſeu demonſtravir id. Iſaacus petit 
judicium de Narratione pred. 


2 præd. ſecundam promiſ- 


ion. & aſſumption. & quod Mar-. 
ratio ill. in ea parte Caſſetur, 
&c. & quoad tertiam promiſſio- 
nem & Aſſumptionem præd. ſupe- 
rius in Narra tione ipſius Johan- 
nis Leaves mentionat. idem Iſaa- 
cus ſimilit. petit judicium de Mar⸗ 
ratione præd. quia dicit quod 


nnn... 


centum libræ in eadem tertia 
promiſſione & aſſumptione ſupe- 
rius expreſs. ſunt eædem centum 
libræ in ſecunda promiſſione & 
aſſumptione præd. ſuperius in 
Narratione ipſius Johannis Leaves 
ſimiliter mentionat. & expreſs. 
& non al. neque diverſæ & hoc 
parat. eſt verificare unde ex quo 
pred. Johannes Leaves un. & ean- 
dem denariorum ſummam in una 
& eadem Actione bis petiit idem 
Iſaacus ſimiliter petit judicium de 
Narratione præd. quoad tertiam 
promiſſion. & aſſumption. & quod 
Narr. in ea parte ſimiliter Caſſe- 
tur, &c. 


It was objeded againſt this Fozm of Pleading, That it was 
neither a Demurrer, 02 a Plea in Bar; and therekoze it muſt 
be a Plea in Abatement, and ſo no Judgment final could be 
given, but a Reſpondeas ouſter. 1 s | 


1, Jt cannot be a Oemurrer, koz that is where the Party 


will go no farther, becauſe the other hath not ſhewed (ufſicient 


Matter againſt him; and therefo2e he ſaith, that Narratio minus eſt 
ſufficien. in lege ta make him give any Anſwer thereunto: 
Chereupon he pzays the Judgment of the Conrt if he ſhall be 
compelled to anſwer. All which Fozm ts wanting in this Plea, 


2. It cannot be a Plea in Bar to the Aﬀton, fo2 then he ſhould 
have pleaded, Chat the Plaintiff Actionem ſuam againſt the De⸗ 
fendant habere non debet; and concluded his Plea thus, (viz.) 
Unde petit judicium ſi præd. (the Plaintiff) Actionem ſuam præd. 
inde verſus (the Defendant) habere ſeu manutenere debeat, &c. 


3. Therekoze it muſt be in Abatement, and that is either to the 
CUrit oz Count; if the Action is bzought by Oziginal, then the 
Plea is petit judicium de Brevi, and it muſt conclude in the ſame 
Wozws; it tis to the Declaration, then it muſt be petit judicium 
de Billa & Narratione, fo; Billa and Narro · io are the ſame, and in 
this Fo2m the Defendant hath now pleaded, 


4 The 


> ww UM Q _ OO 


L 


; M Rit of Erro2 upon a Judgment by Dekault in an Acton 
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The fir Time that ſuch Incertainty of JIleading was intro 2 Seund.12. 


duced. was in the twenty-ſecond Year of Car. 2. where the De- 
fendant began his Plea in Bar, viz.) Actio non, &c. and conclu- 
ded in Abatement, (viz.) Unde pro deſcctu ſufficientis Narrationis, 
&c. petit judicium ; but ai! the other Entries are otherwile. a 

But the Court was of Opinion, that the ſubſtanttal Part of 
a Demurrer was in this Plea, and therefoze the Oefendant had 
Judgment. 


Smith verſus Sharp. $. C. 1 Sell. 


139. 


of Covenant upon Articles, &c wherein the Defendant 
covenanted, that he oz his Heirs would convey fir Acres of 
Land, &c. to the Plaintiff, oz his Altigns ; and farther cove- 
nanted, that he would offer unto the Plaintiff a good Convey- 
ance fur the aſſuring the ſatd ſtx Acres to him oz his Aſſigns, 
and the Bꝛcach aſſigned was, that he had not ex ccuted a Convey- 
ance to the JIlaintiff himlelt, and takes no Notice of His Aſſigns; 
and fo2 ths Keaſon it was objefed, that the Bzeach was not 
well aſſigned, fo2 if if Had been convey'd to his Aſſigns, the 
Covenant had been perfo2med. | 


As fo2 Inſtance; A Covenant was made by the Plaintiff, % K 


That he, bis Executozs, 02 Aligns, would repair, &c. the 34s. 


Z Breach was, That neither he, his Executozs and Afſigns, had 


repaired; and upon Demurrer it was held to be ill, becauſe he 


| | - ought to have aſſigned the Beach in the Digjunitive accozding 


to the Covenant. 

Tn the P2incipal Caſe, the Declaration was held good, fo2 
there is a Difference where a Thing is to be done by a Perſon, 
02 his Aſſigns, and to a Perſon o2 his Aſſigns: Fo? in the firſt 
Caſe the Bzeach muſt be aligned, that it was not done either 
by the one, oz the other; but in the laſt Caſe it will be intended 
prima facie, to be done to the Perſon himſelf; but if he aſſign 
his Intereſt, then it may be done to the Aſſignee, TUhereupon 
Judgment was given fo2 the Plaintiff. 


Tayler verſus Baker. 


| W Staff. (7 Mer quod alias apud Weſtm. ven. Henricus Tay- 


ſcib't Termino Pas ler per Nathan. Hickman Attorn. 
ult. præterit. coram Dom. Rege ſuum & protulit hic. in curia dict. 


Y m Dom. 


* 'v? FER & 2 - 
- oo tlio — x —y— 


Term. S. Mich. 7 W. z. 


Dom. Regis tunc ibidem quan- 
dam Billam ſuam verſus Johan- 
nem Baker in Cuſtod. Mar. &c. 
de placito tranſgreſſionis ſuper 
caſum & ſunt pleg. de proſ. ſcil't 
Johannes Doe & Richardus Roe 
quæ quidem Billa ſequitur in hæc 
verba. 

Staft, ſſ. Henricus Tay ler 
queritur de Johanne Baker in 
Cuſtod. Mar, Mareſc. Domini 
Regis coram iplo Rege exiſten. 
pro eo videlt quod cum præd. 
Henricus 21? die Maii Anno 
RegniDom.Willi.Tertii nunc Re- 
gis & Dom. Matiæ nuper Regi- 
nz Angliæ ſexto, apud Swinford 


Regis in conſid. quod idem Hen- 


ricus ſervus ipſius Johannis fuiſſet 
& ipſe in labore Aurigæ ac in 
laboribus & operibus agticulturæ 
& agricolæ pro ſpacio octodecim 
menſium ante idem tempus bene 
& fideliter ſerviſſet ipſe idem Jo- 


hannes ſuper ſe aſſumpſit & ei- 


dem Henrico adtunc & ibidem 
ſideliter promiſit quod ipſe id. 
Johannes tant. denariorum ſum- 
mas quant. idem Henricus pro la- 


boribus & ſervitiis ſuis tempore 


perform. corundem habere mere- 
retur eidem Henrico cum inde 


poſtea requilit. eſſet bene & fide- 


liter ſolvere & contentare vellet 
& idem Henricus in facto dicit 
quod ipſe pro laboribus & ſervi- 
tio ſuis ſicut pratertur per ipſum 
pro eodem Johanne factis habere 
meruir ſex libras legalis monetæ 
Angliæ unde idem Johannes po- 
ſtea apud Swinford Regis præd. 
notitiam habuit, cumque etiam 
præd. Johannes viceſimo octavo 


die Maii Anno ſexto ſupradicto 
apud Swinford Regis præd. infi- 
mul computaſſet cum przfar.Hen- 
rico de diverſis aliis denar. ſum- 
mis eidem Henrico per præfat. 
Johannem ante idem tempus de- 
bit: & adtunc in arerro & inſolut. 
exiſten. pro diverſis aliis operi- 
bus & negotiis per ipſum Henri- 
cum pro codem Johanne ante 
tempus illud per format. & ſuper 
Compo. ill. przd. Johannes in- 
vent. fuit in arreragiis erga eun- 
dem Henricum in al. ſumma 
quinque librarum bonz & legalis 
Monetz Angliz & præd. Johan- 
nes in conſideratione inde ſupet 
ſe aſſumpſit & eidem Henrico 
adtunc & ibidem fideliter promi- 
ſit quod ipſe idem Johannes præd. 
quinque libras eidem Henrico 
cum inde poſtea requiſit.eſſet be- 
ne & fideliter ſolvere & conten- 
tare vellet, Quz quidem ſummæ 
in toto ſe attingunt ad undecim 
libras przd. tamen Johannes ſe- 
paral. promiſſio. & aſſumptiones 
ſuas præd. minime curan. fed 
machinan. & fraudulenter inten- 
den. eundem Henricum in hac 
parte callide & ſubdole decipere 
& defraudare prad. ſeparal. de- 
nar. ſummas ſeu aliquem inde 
denar. cidem Henrico non ſol vit 
nec aliqualiter pro eiſdem conten- 
tavit licet ad hoc facien. præd. 
Johannes poſtea ſcil'c primo die 


tebruarii Anno ſexto ſupradicto WM 


apud Swinford Regis prad. in 
Com. pred. & ſæpius poſtea re- 
quiſit. ſuit (ed ill. ei hucuſque ſol- 
vere ſeu aliqualiter pro eiſdem 
contentare omnino recuſavit& ad- 

r huc 
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| FX huc recuſat ad damnum ipſius 
= Henrici viginti librarum & inde 
producit ſectam, &. 
7 Et modo ad hunc diem ſcil't 
diem Veneris prox. poſt Craſti- 
num Sanz Trinitatis iſto eo- 
dem Termino uſque quem diem 
præd. Johannes habuit licentiam 
ad Billam præd. intcrloquen. & 


ö tunc ad teſponden. &c. coram 
N Dom. Rege apud Weſtm. ven tam 
praæd. Henricus per Attorn. ſuum 
præd. quam præd. Johannes per 
| © 7 Ric'um Long ford Attorn. ſuum & 
idem Johannes defen. vim & in- 


juriam quando, &c. & dicir quod 

præd. Henricus actionem ſuam 
præd. inde verſus eum habere (eu 
manutenere non debet quia dicit 
quod poſt confectionem prad. 
ſepatal. promiſſion. & aſſumption. 
in natr.præd. mentionat. ſcil't eo- 
dem 21 die Maii Anno regni di- 
Corum Dom. Regis & Dom. Re- 
ginæ ſexto apud Swinford Regis 
præd. concordat. fuit inter præd. 


præd. Henricus acceptaret & dict. 

Johannes daret eidem Hentico 
EZ quandam Billam ſub manu ſua 
ipſius Johannis pro ſolutione 
ſummæ quinque librarum eidem 
Henrico ad feſtum Sancti Mich. 
KArchang. tunc prox.{cquen.in ple- 

na ſatisfactione & exoneratione 
omnium denariorum ſummarum 
eidem Henrico a præfat. Johanne 
debit, & ſuperinde ipſe prad. 
Johannes adtunc & ibidem dedit 
eidem Henrico quandam Billam 


cadem Billam cognovit ſe de- 
bere & ſtare indebitat. eidem 
Henrico ſummam 5 l. ſolven. ei- 


Henricum & eundem Johan. quod 


ſub manu ipſius Johannis & per 


dem Henrico ad feſtum Sancti 
Mich. Archang. tunc prox. ſequen. 
ad quam quidem ſolutionem be- 
ne & fideliter faciend. idem Jo- 
hannes obligavit ſe & hæredes 


ſuos per candem Billam quam 


quidem Billam ipſe præd. Henri- 
cus adtunc & ibidem cepit & ac- 
ceptavit in plena ſatisfactione & 
exoneratione præd. ſeparal. pro- 
miſſion. & aſſumption. ipſius Jo- 
hannis in narratione ptæd. men- 


tionat. & hoc parat. eſt verificare 


unde petit judicium fi præd. Hen- 
ricus actionem ſuam præd. inde 
verſus eum habere ſeu manute- 
nere debeat, &c. 

Et præd. Henricus dicit quod 
ipſe per aliqua per præd. Johan- 
nem ſuperius placitan. allegat. ab 
actione ſua præd.inde verſus eum 
haben. præcludi non debet quia 
wege mer quod non concordat. 
uit inter præd. Henricum & Jo- 
hannem quod præd. Henricus 
acceptaret & dict. Johannes da- 
ret eidem Henrico Billam in pla- 


cito. ptæd. mentionat. ſub manu 


ipſius Johannis pro ſolutione ſum- 
mz quinq; librarum eidem Hen- 
rico ad Feſtum in eodem placito 
ſpecificat. in plena ſatisfactione 
& exoneratione omnium dena- 
riorum ſum. eidem Henrico a 
præſat. Johanne debir.proteſtando 
etiam ſimiliter quod præd. Hen- 
ricus non cepit & acceptavit Bil- 


lam præd. in plena ſatisfactione 


ſeparal. promiſſion. & aſſumption. 
ipſius Johannis in placito præd. 
{/liter mentionat. prout. præd. Jo- 
hannes ſupetius inde placitando 
allega vit pro placito idem Hen- 
ricus dicit quod pred. Johannes 
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Ante 86. 


Vide Poſt, 
145, 146. 
S. C. G 

1 Salk. 298. 
Poners ver- 


ſus Clerk, 


(ro. Elix. 
108, 810. 
3 Leon. 197. 


non dedit præfat. Henrico ali- ſua occaſione non perform. pro. 


quam Billam ſub manu & ſigillo miſſion. & aſſumprion. præd. ſibi FX 


ipſius Johannis pro ſolutione de- adjudicari, &c. 
nariorum in placito præd. men- 


tionat. & hoc parat. eſt verificare Demurrer, and Joinder 
unde petit judicium & dampna in Demurrer. 
Tayler verſus Baker. 


Uantum meruit pro opere & ſervitio, and an Inſimul compu. 
taſſet fo2 five Pounds, ſolvend. cum inde requiſit. eſſet 


The Defendant pleaded, that it was agreed between him and the! | 
Plaintiff, that the Defendant ſhould give, and the Plaintif ? 


ſhould accept a Bill of 5 |. in Satiskaction of what was due to 
him, and that he did accept ſuch a Bill accozding to the ſain 
3 | 

The Plaintiff replied, Proteſtando that be made no ſuch Agree: 
ment; Proteſtando etiam, that there was no ſuch Bill given:; 
Pro placito dicit, that it was under Seal; and upon Demurrer * 
to this Replication, it was held good, 


— 


Bowers & Uxor verſus Cook Executrix, Wc. 


Ebt againſt the Defendant as Erecutrir, &c. 
She plcaded, that her Husband died Inteſtate, and that 
the Archbilhop of Canterbury committed Adminiſtration to her; 


Cujus pretextu the ſaid Defendant adminiſtred to che Goods and 


Chattels of John Cook her Husband, unde petit Judicium, &c. 


And upon Demurrer to this Þlea, the Queſtion was, TUhether | N 
ſhe ſhould not have traverſed, that ſhe was Crecutrix, 02 ever 


adminiſtred as Executrix: B 
Ik the Plaintiff in this Caſe had replied, "that the adminifire S 


de ſon Torr, and the Defendant had demurred, Judgment ſhould Me 


be given againſt him, becauſe by the Demurrer it is conkeſſed 
ſhe was a wongful Adminiſtratoz, and therefoze by her inter 
meddling with the Gaods, an Advantage is given to the Credl- 
to to ſue her, either as Executrix 02 Adminiſtracrix, though in 
Truth ſhe was neither at that Time; but Adminiſtration was 
committed to her afterwards. Now a wongful Adminiſtration 
ſhai! never be intended, unleſs the Party acknowledges the inter 
meddling with the Eſtate. = 
es? 'Tis 


4 


a = Term. S. Mich. 7 W. 3. 137 
2 Tt is true, in the Caſe of Bradbury and Reynell, the Defen- . Fliz. 
dant's Plea went a little farther ; that was an Action of Debt 777. 0 
brought againſt an Executor. He confeſſed, that ſome of the 3 
Inteſtate's Goods came to his Hands, and that afterwards Ad- 3 Co. 102, 
miniſtration was committed to another, to whom he delivered 429, 565. 
the ſaid Goods: Now in ſuch Caſe he may be ſued as Executor 1 5 25 
de ſon Tort, becauſe he had once charged himſelf to the Plain Mod. 50, 
= tif's Action, and therefoze ſhall not be diſcharged by Matter ex 213, Ce. 
u- 23 poſt Facto. 
t, The like Exception was taken to the like Plea, Anno 29 Car. 2. 1 Mod. 213, 
he in ͤ the Common Pleas, and Judgment was given fo2 the Plain. 5+ 
f tiff; not becauſe the Plea was ill, noz fo2 the Reaſon now al⸗ 
o _— but becauſe it was a Plea in Abatement, and concluded 
din Bar. : 
* Afterwards it was adjudged in the p2incipal Caſe, that the 
et © Dilea was good, and that the Defendant need not traverſe that 
1; © 2 the was Executrix, o2 ever adminiſtred as Executrix. 


Rex verſus Stocker. 1 

F Þ E Defendant was indifed fo2 fozging a Bill of Lading, 

| and upon Demurrer to the Indickment, the Exception 
was: 


at 17 It ſet kozth, that the Defendant ſcienter & ſubtiliter, ne- 
t; quiter & falſo, fecit & fabricavit, vel fieri & fabzicart cauſavit 
mn gquandam Chartam, videlicet, quandam Billam Exonerationis, cu- 
jus Tenor ſequitut, &c. which is too incertain, fo2 this being an 
t Inditment at Common Law, it dught to have moze Certainty; and 7%, 414. 


ger tho' the Defendant hath demurred, yet nothing is thereby con- 
Ex feſſed but what is well pleaded : Beſides, theſe are diſtinck Ok⸗ 
fences, and require ſeveral Judgments. 

To which it was anſwered, that the Tow Vel is only an 
CA of what went befoze, and makes it ſignify the ſame 
Thing. | | ONE "IM 

As koꝛ Inſtance: The Statute 5 Eliz. enads, That it ſhall 5 Es. -. 4 
not be lawful to exerciſe a Trade except he ſhall be Appzentice 
ſeven Pears, under the Penalty of 408. per Month. A Man 
was indicked on this Statute, fo2 that he did ererciſe Artem five 
Myſtcrium, &c. and this was held good. | 


= Curia. An Jndizment ſetting kozth, that the Defendant mur- 
WT cravir, vel murdrari cauſavit, is not good; fo2 thoſe are diſtinif 
Vn Crimes; 
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Co. Zutr. 
278. 


2 Roll. Abr. 


81. 


Midd. ſſ: 


Crimes, (viz.) one is the pꝛoper At of the Party, and the other 


is not. 


So in this Caſe, the Defendant might be abſent when the 
Fo2gery was committed; and ik fo, it requires a diſtinck Conf: 


deration in reſpeck of the Fine. 


It is true, in a ſtrick Senſe he who cauſeth a Fo2gery to be 
done, is a Foꝛger himſelf ; but then ft ought to be lo laid in the 


Indickment. 


Tf in an Adion of Battery the Plaintiff ſhould declare, that! 
the Ockendant verberavit, vel vetberari cauſavir, the cauſing him! 


to be beaten will not make him gutity of the Battcry, fo? it is 


nao more than a Treſpaſs. 


In an Indtäment, oz Inkozmation, the Fa# is never laid in! 


the Disjundive; and therefoze an Indidment on the Statute | ; 


8 H. 6. f02- forcible Entry into two Cloſes of Meadow, 0 
Paſture, was held void fo2 the Incertaintp. 


Rex verſus Gately. 


Per Recordum te Terme Sancti Michaelis Anno ſeptim 
Villielmi, Oc. 


Emorand. quod 
ad general. Seſ- 
ſionem Pacis Domini Regis tent. 
pro Comitatu Midd. per Ad- 


journament. apud Hicks's- Mall 


in St. John⸗ſtreet in Comitatu 


præd. Die Veneris, ſcilicet un- 


decimo Die Octobris Anno Reg- 
ni Domini noſtri Gulielmi Ter- 
ii, Dei Gratia nunc Regis An- 
gliæ, &c. ſeptimo, coram Ger- 
man. Iteton Ar', Jacobo Mun— 
dy At', Willielmo Underhill Ar”, 
Willielmo Withers Ar', & aliis 
Sociis ſuis Juſticiariis dicti Dom. 
Regis ad Pacem in Com. prad. 

conſervand', necnon ad diverſas 
Felonias, Tranlgteſſiones & alia 
Malefacta in eodem Com. per- 


aſſign', ordinatur per Curiam 
ptæd. prout ſequitur, ſcilicet: 


Whereas James Cardꝛow Eſq; 
One of His Majeſty's Juſtices of 


the Peace for this County of We 


Midd. upon Complaint made 
by Edward Green, Apprentice 
to Roger Gately, now of the 
Pariſh of St. James Clerken⸗ 
well in che ſaid County, and 
late of London, Surgeon, by 
Indenture of Apprenticeſhip, 
bearing Dare on or about the 
22d Day of November, in thc 
Year of our Lord 1690, for tic 
Term of {even Years, from the 
Date of the ſaid Indenrure, to 
learn the ſaid Art; That the 


pettat', audiend. & terminand. Sſaid Sately had not taught and 


inſtructe ed 
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inſtructed him the ſaid Gzeen in 
the Art, Myſtery, or Proſeſſion 
of a Surgeon, according to the 
Covenants in the ſaid Indenture 
of Apptenticeſhip, but had alto- 
gether compelled him the ſaid 
Gzeen to be a Rope-Dancer, 
1umblcr, and Jackpudding. The 
ſaid James Cardzow, upon Exa- 
mination of the {aid Matter, for 
want of good Conformity in the 
{aid Maſter, could not com- 
pound and agree the ſame; and 
therefore by Recognizance taken 
before him the ninth Day of 
September laſt, did bind the 
ſaid Gatelp with Suretics to ap- 
pcar at this preſent Quarter- Seſ- 
ſions to anſwer the ſaid Com- 
plaint: Now uponExamination of 


the laid Apprentice, upon Oath, 
and other Proof, it appeared to 
this Court, That the ſaid Roger 
2 Gatciy had not taught and in- 
EF {tructcd the ſaid Gꝛeen, or cauſed 

him to be taught and inſtructed 


in the Art, My ſtery or Profeſſion 
of a Surgeon during the Time 
of his Apprenticeſhip, but in- 
ſtead thereof, had altogether 


compelled him ro practiſe the 


Art and Employment of Rope- 
Dancing, Tumbling, and Acting 


as a Jackpudding, on a Mounte- 
bank's Stage, and in Booths, in 
Fairs and Markets; and that the 
ſaid Gately alſo had at ſeveral 
Times immoderately beat and 
miſuſed his ſaid Apprentice: And 
for that it could not be made ap- 
pear to this Court, that the iaid 
Gately did either underſtand, 
practiſe or exerciſe the ſaid Art, 
Myſtery or Profeſſion of a Sur- 
geon, and upon a full Hearing 
of what was inſiſted on by 
Counſel on either Side, this 
Court, upon Conſideration of 
the ſaid Matter, doth think fit, 
and order, That the ſaid Ed⸗ 
ward Ozeen ſhall be, and he is 
hereby diſcharged from his ſaid 
Indenture of Apprenticeſhip to 
the ſaid Roger Gatelp; And 
the Juſtices of the Peace fo2 
this County, whoſe Hands and 
Seals are hereunto ſet (quoꝛum 
unus, cc.) have declared, and 
do declare, That, for the Ra- 
ſons aforeſaid, they have di- 
charged, and do dilcharge the 
ſaid Edward Gꝛeen from his ſaid 
Indenture of Apprenticeſhip to 
the ſaid Roger Gatelpy accor- 
dingly. 


Rex verſus Gately. 


"DE Oper above-mentioned being removed in B R. by a 
J. Ccriiorari, ſeveral Exceptions were taken to qualh it. 


1. The Omer is. That the Servont ſhatl be diſcharged from 
i 23Zaſſer : but the Maſter is not diſcharged from his Cove- 
nants to tte Servant; tirretore the Ower being not mutual, is 


void. 


To 


§. C. 2 Salk, 
471. 


140 
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13 Rep. 12. 


1 Saund. 315: 
Vide 1 Mod. 
2, 286. 


i Vent. 175. 


3 


Vide 1 Salk. 


2 Neble 822. 


To which it was anſwered, That it is not neceſſary it ſhould 
be niutual, fo2 when the Servant is diſcharged, the other is ng 
longer a Maſter. 


2. The Statute never intended to give the Juſfices in Se: 
ſions a general Power to meddle with Maſters in all Trades, 
but only in ſuch which were then uſed in England, and therein 
particularly mentioned; and it p2ovides, That if ſuch Maſter 
(which muſt be in one of thoſe Trades) ſhall miſuſe his Appen- 
tice, then the Juſtices may interpoſe: But a Surgeon is not 
named in that Ac, and it being a Penal-Law, it ſhail not be er- 
tended accoꝛding to Equity to compꝛehend any other Trade, but 
what is erp2eſly named in the Ack. 

This Objeckion was thus anſwered, (viz.) That a Surgeon 
is a Trade within the Statute, foz it is a Manual Occupation, 
and that is particularly mentioned in the At. 

But it hath been held, that this Statute extends to moe 
Trades than thoſe mentioned in it; fo2 the Appzentice of a Mer: 
chant hath been diſcharged from his Maſter by an D2der of Sel: 
ſions, and pet a Merchant is not named in that Ack. WBelides, 
it is not a Penal, but a Remedial Law, to regulate Maſters and 
Apprentices. 


3. The Juſtices of Peace have no Authozity to diſcharge an 
Appꝛentice, but where he was compelled by them to ſerve ; and 
in ſuch Caſe it is reaſonable, that the Contra#s which were 
made by their Authozity ſhould be diſſolved by the ſame Power; 
but they cannot Diſcharge any voluntary Agreements made be- 
tween the Parties. | 

Ik they make an Oder fo? the Payment of Servants TUages, 
it is good, becauſe they have Power to compel the Service; 
but fo2 the Mages of a Coachman, oz the like, they have no 
Mower to make an Ozder, becauſe they cannot compel a Man to 
ſcrve in that Capacity. One Reycroft, a Juſtice of Peace in 
Middleſex, made an ©2Der fo? the Payment of a Seaman's (la- 
ges, and upon an Aﬀton b2ought againſt him, the Plaintiff reco⸗ 
vered zol. Damages. 


4. But if the Juſtices of Peace had any Power, they have 
not purſued it, fo2 it doth not appear, that they who ſet their 
Hands and Seals to the Diſcharge were p2eſent in Seſſions; 
and at the Examination of the Matter, it being only ſet fozth in 
the Ozder, Thar rhe Juſtices of the Peace of the County, whole 

Hands 


2 


PKN 


n 


EE 
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| Hands and Seals are thereunto ſet, &c. and thoſe may be Ju: 5 
ſtices ating our of Seſſions. 
T Afterwards it being moved again, this Der was quached foz 
= the ſecond and third Exceptions taken to tt, 
F Stedman werſus Page. LE 4d 
= g 399. 


IN Replevin, the Plaintiff declared fo2 taking Bꝛicks, &c. 
1 The Defendant made Cognizance as Bailiff of one John Parceners 
t Bennet, and Grace his Tie; ſetting fozth, That one Simon Ben- mult avow 
net was ſeized in Fee of the Lands in quo, &c. and being lo % 
1 ©5 ſeized, made a Leaſe thereof to Griffith fo2 fo2ty-four Years, 290. 10 
, © rendzing Rent ; that Simon Bennet died, and the Lands deſcend- 
ed to his Daughters and Coheireſſes, one whereof married the 
laid John Bennet, and the other was the pꝛeſent Counteſs of Sa- 
lisbury, and fo made Cognizance fo2 a Moietp of the Rent; and 
upon Demurrer, Judgment was given fo2 the Plaintiff, becauſe | 
one Coparcener cannot make ſuch an Avowry fo? a Moiety of the | 
Bent befoze Partition, tho' they have ſeveral Jnheritances. 


The King verſus Hill. S. C. 1 Salk, 
371. 


Shower. Hough the Statute of Recuſancy ſaith, That an Outlaw | 
F Outlawzp fo2 Recuſancy ſhall not be reverſed foz2 of Recuſan- | 
want of om; yet in Serjeant Trinder's Wife's Caſe, 1 W. & M. . ect d 
vou adjudged in this Court that it ſhould, that the Statute may Form. 
be made Senſe : But an Jndiment 02 Inkozmation fo2 Recu⸗ | 
# ſancy ſhall not be quaſh d foꝛ Fozm 3 but yet on Traverſe of the 
Fai, and Bail given, the Outlawzp ſhall be revers'd ko Fozm, 

Quod Curia conceſſit. 


Chief Juſtice. On the Reverſal of an Outlawyy, in an Jnfoz- 
mation fo2 ſending Childzen beyond-ſea to be bꝛed Papiſts, the 
Defendants mult plead Inſtanter, & fic per Aſtry. 


O 0 fd. 
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= Reſid. ad Term. Sancti Michaelis 7W. 3. in B. R coram 
Hl L. 42 Johanne Holt Mil. Cap. Juſt, & Sociis ſuis. 


Prohibitory "| Here was a P2ohibitozy TArit iſſued out to the Mew lay, 

Writ againſt ers, Betterton, &c. who had ereded a Play-Houſle in ltd. 

Players. Lincoln 2 lun Fields. The Crit recited, that it was a INuſance 
to the Meighbourhood, and therekoze pꝛohibited them to continue 
it; but the Players not obeying this Writ, _ was a Rule 
made fo2 an Attachment, Niſi, &c. 


Shower came and ſhewed, That no ſuch Writ could be granted 
by the Court, fo2 that the Parties had no Way to detend them: 
ſelves, unleſs it were to come in and be examined upon Jnterro- 
gatozies upon Dath, and thep would (ſwear it was no Iuſance, 
as appeared by ſeveral Affidavits (which he then ſhewed ;) but he 
ſaid, that the moſt pꝛoper Method would be to pꝛoceed by Indick 
ment, then the G2and Jury, (viz.) the whole County, a 
conſider whether it were a Nulance 05 not. 5 71 a 


Prohibition? Chief Juſtice. Pott are not concluded by this TUrit, as to the 
Right ; but you may come in and plead to this Attachment the 
General Jſſue, and if the Thing be no Nuſance, it is no Fault 
oꝛ Contempt to continue it. It is like the Caſe of a Pꝛohibition 
to the Eccleſiaſtical Court, you make a Suggeſtion that the 
8 pꝛoceeded there contra Prohibitionem Regiam; upon 
which, if there goes an Attachment, the Defendant may come 
und _ Iſſue, that be did not pꝛoceed alter the Pꝛopibitlon 
granted. 

1 Mod. 76. There was a Caſe in this Court of Jacob Hall, where the 
Court ſent ſuch a TUrit as this ts here, and made him pull down 
his Stage. But indeed, that of a Rope-dancer is a J2uſance 
in ſe, but here it is only ſo in Conſequence; fo2 the acting of 
Plays you (iy is only a Nuſance, as it datos the hens + Ny 
Coaches, and Shatpers rn, dee n | 


Shower. The Law will not determine a Man's Right, but 
by a Jury. The TUrit de Leproſo amovendo is a UUrit of an 
extraozdinarp Mature, and J think has not been granted thele 
hundzed Years, But even in that CUrit, the Sheriff is _> 
manded to enquire by the Dath of twelve Men. 


2 Bult 


—— 
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But beſides, in this particular Caſe, the Pꝛoſecution is car- 
ried on by the Patentees of the Old Plap⸗Poule, and nat by the 
Inhabitant s; which ſh:ws they do not think it a Nuſance, ik it 
be one: And in Truth, the Queſtion at laſt will be, (@lhether 
thoſe Letters Patents, to have the ſole Liberty of ſetting up 
a Play-Houſe be not o£n:y a Licence and Authozity which deter- 
mined by the King's Death, and ſo does not bind his Succeſſo2 ? 
And the new Players are licenſed by his pzeſent Majeſty. 


Chief Juſtice. It is a Caſe of Conſequence, and therekoꝛe 
we will take Time to conſider of it. 


Eyre, Juſtice. J think the moſt pꝛoper Way is to p2oceed by 
Indidment. Adjourn. 51 | 


Davis verſus Specd. 


Skinner. T% is Debt on a Deed koz an Annuity, and the y;4 2,7, 


Action is laid in the County⸗Palatine of Cheſter. 335: 
To which the Dekendant demurs. 


1. Becaule this Court hath not Jurisdiftton. 


2. The Bill is fo2 Debt, and the Declaration is fo2 an An⸗ Bill in Debt 
nuity, which is a material Uariance, fo2 they ſhall receive diffe- and * 
rent Judgments. Vel. 108. Lucas and Fullwood. Che Þlain- Ausuity. 
tif enters his Suit in Placito Debiti, and Declares, that the G. Elis. 3. 
Defendant reddat ei 50 l. de annuali redditu quas ci debet & injuſte «cc. 
detinet. On nil debet the Plaintiff hay a Gerdick, but it was 3 0. 268. 
adjudged, Quer' nil capiat per Billam : Fo2 by his Declaration he Digerence 
demands an Annuity, which is contrary to the Entry of his between a 
Hlaint in Placito Debiti. The Declaration was, Per quod ſub- Writ of 
ſtraxit annualem redditum, he ſhall in a CUrit of Annuity have a ery 
ſeveral and diſtin Judgment; fo2 in a CUrit of Annuity he ſhall 
have Judgment of the Arrears hanging the TUrit ; but in Debt 


he ſhail only have Judgment fo2 the Sum demanded. 
Then no Adlon of Debt lies fo2 an Annuity fo2 Life. 
Chief Juſtice. No; no2 on an Annuity foz Pears. 


Cheſhire econtra. But this is all Annuity ; the Bill and De⸗ 
claration are the ſame in Aniuity, 1 
1. 


r — 


22 — 
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Chief Juſtice. They are lo. 


Then as to the Jurisdi#fon 3 J don't know what became of 
Fide H.. Jennings and Hawkins's Caſe, there was a Plea to the Juriſ 
91447 Dittion, in which there was another Point adjudged : That when 
the juril- the Defendant pleads to the Jurisditton, he muſt alſo plead that 
dichon. he lives in the County-Palatine, oz that he has Lands there 
aun. whereby he may be ſummoned, though the Cauſe of Aion be 

laid in the County-Palatine, and it is not well pleaded without 
it, becauſe Pꝛocels cannot iſſue againſt the Dekendant in the 
County ⸗Palatine. 

So that though the Cauſe of Action here ariſeth in the Coun: 
ty-Palatine, pet ſince that is not pleadable to our Jurisdickion, 
that is not material. ; : 

Judgment Then Annuity lies, tho' the Annuity continues, to recover the 
in a Writ of Annuity and Arrears; but fo2 the future there muſt be a Scire 
Annuity. Facias on the Judgment. | 


Judgment pro Quer. 


* Churchy verſus Roſſe. 

6 Mod. 85, 

163. Per Holt, Ch. ju. IF the Defendant is arreſted, and in Erect: 
2 Tl 4 tion, and one becomes bound foz him to the 


4 Plaintiff, and the Defendant gives him Judgment fo2 his Coun: 
Where in a ftet-[ecurity, it is good, though no Attoꝛney were pzeſent ; And 
2 of it is not within the Common Rule of the Court, becauſe it was 
conf::12d%. not given to the Perſon himſelf (in which Cale there muſt be an 


ment, no At- Attoꝛney pꝛeſent) but to a third Perſon, 


torney need | 
to be pre- | : 
* Lee verſus Barnes. 
le. D U may plead in Abatement of a Declararion 
— where it is by D2iginal, fo2 the Pleas there are 


lead in A- different ; but if the Adlon is by Bill, you cannot plead in Abate: 
atement of ment of the Declaration, but only of the Bill, fo2 they are the 


the Declara- ſame Ching, and therefoze the Entry in ſuch Cale is Petit judi- 
uon, or not. cjum de Billa. 


4 3 Bowyer 


— _—— ͤ ʒä—ä— h — . —— — — 3 1 — 
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Bowyer verſus Cook. 1 
Chief Juſtice. I N an Ackion againſt an Executo?, the old ay *77 

was to plead, Nunque Exec', nunque Admin. as 

Executoꝛs; but this is a dangerous CA ap, and it is the better Aa 

to plead (as this Cale was) he is not Executoz, but that the 

Biſhop has granted Adminiſtration to him, and that pꝛoves him 

not to be Executoz. In Yelv. 115. it is ſaid, there ſhould be a Tra⸗ 

verſle; but all the Pꝛecedents and the Reaſon of the Thing is to 

the contrary. Ik the Defendant is ſued as Adminictratoꝛ, and 

he pleads that there is a Mill, and that he is made Ereccutoz, Diverſity 

there ought to be a Traverſe, abſque hoc that the Teftato died where one 

Inteſtate: But where he is ſued as Executog, and he pleads that is tucd as 

be died Jnteſtate, there needs no Traverſe, ue Pede 


and where 


13 1 Ni. 
Shower. Then the Concluſion is, Quod reſpondere non debet Iten. 


ad Billam, fs good, becauſe the Plaintiff names us Executrir, 
and not Adminiſtratrir, and either this oz quod caſſetur Billa is 2 Sauzd 97, 
W $000, 3 Bulſtr, 250. Debt by Executaz, and a proſert &c. the 199, 337. 
Detendänt pleaded, Chat theparty which was dead, dien anteſtate,. .““ 
and that Letters of Adminiſtratton were granted to him, ablque * 
hoc that the Plaintiff is Executoz; per Cur. the Traverſe is not 

good, and Day was given to put him ta a Peremptary Plea, 


Chief Juſtice. Pau ſhould have begun the Plea, petit judicium 
de Billa: But if there had been a Traverſe, the pie had been 
naugbt; as it he had ſaid, abſque hoc that he made her Executrir. 
Dee. But mp Exception is, that he ought ta haue traverſed, 
W that he had nat admintiſtred ag Erecutoz befoze Adminiſtration 
granted, fo; we have Liberty to charge him as Executoz de 
bon Tort as a rightful One. Mod. Rep. 239. is erp2cfive on the 
Hoint: Debt againſt the Defendant, as Executoz of J W. Deken⸗ 
dant pleads; J. W. made a TUill, but made not him Erecuto?, 
&c. and concluded in Bar. This is a Plea in Abatement only; 


at another Day this Cale was again debated. 1 

| 3 | 3 | ide ante 
Shower. No Traverſe is neceſſary here, koz a wꝛongkul Admi⸗ Piss in As 

niftrato2 ſhall not be intended, but it is to come on their Side in birement. 

their Replication. We have ſhewn, that the Plaintiff has miſlaid 

bis Aion by charging us as Executo2, and alſo we have ſhewed 


Þ p him 


. "Fran 8 Mich. Y W. 4. 


him how to mend it, that we are not Erecuto?, but Admini. 
ſtratoz, which are the only two Things requiſite in Pleas of 
Abatement, and muſt be done. So if the Defendant pleads tg 
the Jurisdiion of the Court, it will be bad, unlels he ſhews ſome 
other Court, where the Plaintiff may ſue him. 

Then the Reſpondere deber is only Fo2m, and you ate to gibe 
Judgment accozding to the Nature of the Caſe, and we habe 
ſhewed it abateable, and therefoze you will abate it. h 


WE 2 Chief Juſtice. No; every Plea muſt have its pꝛoper Concluſion: 


proper Con- You ſhould have pleaded in Abatement, but Reſpondere non debet 
cluſion. Is pꝛoper to the Jurisdition, which, tis true, is in conſequence in 

abatement; but they are two diſtin Things, and you mut 
Plea to the hegin and conclude the Plea pꝛoperly, and put it to the Judgment 


Juriſdicti- ok the Court. When a Pan pleads to the Jurisdiktion of the 
1 Court, Reſpondere non debet is a good Plea, ſometimes it is 
. 1 7 78 ſi Curia cognoſcere velit, &c. 


I Saund. 283. 2 Saund. 97, 189, 190, 339. N. Lutw. 44. Show. 4.1 Lutn. 303, 306. 


Traverſe. But as to the other Exception, there ought not to be a Tra 
Ante. 136. yerſe, and the Plea is much better without it; fo2 he allows that 
he is chargeable as to the Right, but that it is in another Yan 
ner than you have charged him, and ſhews that it is as Admin 
ſtratoꝛ, which is enough, and is a full Anſwer to the Declaration, 
And it is a Fozeign Intendment that he admintſtred w2ongfully; 
why ſhould he traverſe abſque hoc that he adminiſtred as Execu: 
toꝛ de ſonTort 2 That is a ſpecial Matter not charged againſt him; 
He need not traverſe Adminiſtration as Erecuto2 befo2e, when 
you only charge him gencrally in the Declaration; but you ought 
to repiy, and ſhew what Ack of Adminiſtration he had done: At 
Common Law an Admiſtrato2 was only ſuable as Executoz; we 
cannot ſuppoſe a Torr, unleſs it is alledged. But J think the 


Defendant ought to anſwer over fo2 the other Fault. 
Reſpondeat ouſter. 


| 
E 
E 
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Anno 7 W. III. B. R 1695. 
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Sir William Wentworth verſus Comitem Strafford. 


il T h E late Earl of Strafford in the Pear 1676. gabe „ . 
. a Uarrant of Attomey to conkels a Judgment at 52. K 39, 

the Sult of the Plaintiff, and this was given to 395: 1 Sid. 
one Symſon, an Attomey in the Country, and 72: * Med. 
ſent to one Wall, who was his Entring Clerk, and the Judg⸗ 1 Mad. 
ment was entred accoꝛdingly, quod recuperer Debitum & Damna 148. 6 14-4. - 
ſua, and a Blank left to inſert what the Sum ſhould be koz 263. 2 Lev. 
the Damages. | 22, 


Wall died ſoon afterwards, and the CUarrant of Attomep and 28 289, 
his Papers were all loſt; but Symſon, who was ſtill living, %* 
made Affidavit of the Fak. | 3 
And now a Motion was made fo2 Leave to put in a Sum cer⸗ 
tain fo2 the Damages and Coſts, which was oppoſed fo? theſc 


Reaſons : 


1. Betaule there was nothing appeared to dire what the 
Amendment ſhould be, as a Declaration, which may be amended 
by a TUrit, 02 one Roll by another, &c. 


2. Ik any ſuch Thing had appeared in this Caſe, yet this 
could not be amended, becauſe it was of another Term, this 
Judgment being. now nineteen Years old; and though this 
ſhould be admitted to be the Ac of the Court, and lo amend- 
able, if in the lame Term wherein the Judgment was entred, 


yet being now fo many Pears paſt, it cannot be done. 17 $904 
| | Ea . | 3 FE 24. ; ? 
3. Neither can it be amended if it ſhould be taken to be the v8 a 


Vilpuſion of the Clerk; fox at Common Law ſuch a Milpꝛi⸗ 
ſion in Proceſs was not amendable in another Term; and tis 
i not 


— 


m7 
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$ H.6. c. 12. not warranted by the Statute 8 H. 6. which extends to Becondg 


2 Mod. 316, 
3 17. Zelv. 


39, 398 


2 Leb. 22. 
2 Saund. 289. 
1 Sid. 70. 


by 


130. 6 38, the Entry of the Judgment, in which theſe (lows were omitted, 
2 6d. 112. (viz.) That the Plaintiff oil capiat per Breve ſuum, ſed ſit in 


as well as to Pꝛoceſs, aud likewiſe to Pleas, TUarrants of ge. 
tozney, Original and Judicial TUrits, Panels and Returng, m 
all which the Megligence of the Clerk is to be examined, re: 
kozmed and amended in Iffirmance of the Judgment. 


Thoſe who argued fo2 the Amendment. inſiſted, That the 
Court might put in any Sum to make the Judgment perkec, 
thounh it was incertain what Sum they ſhou'd allow to: Coſts, 
becauſe it doth not appear what was confeſſed fenee the War: 

rant of Attozney was loft; and this may be done, clpectally 
ſince it appears to be the Meglec of the Clerk to entcr the 
Judgment befoze the Coſts were tared. 

The TUows omitted are the Ac of the Cotrt, who have 
1>ower at Common Law to amend their own Judgments betoze 
any Statute of Amendments was made, though in another 
Term; as fo) Inſtante, in 4 Ed. 3, 9. B. a Præcipe quod reddat 
was bzought, and the Defendants were eſſoined ta Tres Mich. 
which was adjourned to Craſtino Purificationis, when it ſhould 
have beon to Octab. Pur'; but it was amended: Now the Alte: 
ration of the Eſſoin in that Caſe was moze than in this, 

So where a Krit of Erro2 was bzought in B. R. upon a Judg: 
ment in Replevin fo2 the Defendants, and an Erro? aſſigned in 


Milericordia pro falſo Clamore, and that the Deſtndants cant 
inde fine Die; but it was amended, and all theſe To2ds were 
inſerted in another Term. 
So where a Judgment general was given againſt an Execu⸗ 
to2, and it was not entred de Bonis Teſtatoris in Manibus of the 
Ockendant adminiſtred, and pet that was amended in my Lozd 
Hale's Time; and even in the very laſt Term in the Common 
Pleas ſeveral Continuances were omitted, and upon great De⸗ 
bate it was amended. 


Curia. This is amendable, ik the Court had any Thing 
to amend it by, 'Tis the Ac of the Court, and pet Judg⸗ 
ment is not given by them as to the Damages. It might have 
been amended in the ſame Term; fo2 though it is entred on the 
Roll, pet the Court hath Power to amend any Fault in a Re- 
co2d during that Term wherein it was catred. 


I | Rex 
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Rex verſus Clough, & 4. 


Þ E Defendants were indicked at the Sellions upon the 
T Statute x & 2 Ph. & Mar. by which it is enated, That no Stat. 102%. 
Perſon dwelling in the Country out of a Corporation or Market- © #4: c.. 
Town ſhall ſell, or cauſe to be fold by Retail any Woollen Cloth, 

Linen Cloth, Haberdaſher Wares, or Mercery Wares, in any Cor- 

poration or Market Town, or the Liberties thereof, except in operi 

Fairs, under the Penalty of 6s. 84. for every Offence, and the For- 

feiture of the Wares ſold, or offered to be ſold ; one Moiety to the 

Queen, the other to the Seizer or Proſecutor, cc. 3 See 2 Salk. 
The Indickment ſet fo2th, that the Defendants had ſold 406, 475; 

Earthen Ware in London, contra Formam Statuti; but it was 68. 

quaſh'd upon a Motion, becauſe the Statute doth not give Juſti- 

ces of Peace any Jurigdifton to pꝛoceed in this Matter at theit 

Seſſions, fo2 they are not ſo much as named in the A; 


Rex verſus Inhabitants o ootton-Rivers. S. C. [a A 
= „ OL 492, 493- 
FT MO Juſtices of Peace made an Dyer fo2 the Removal of 

a poor Woman from one Pariſh to another. The Ower 
tetited, Chat upon Complaint made to them, but did not ſay, 
by the Churchwardens or Overſeers of the Poor, ec. >. 
. This Exception being taken to the Ozder, it was inſiſted at 
the Bar, that ik it is a Fault, yet it was helped by the Return of 
the Oder; fo2 there the Juſtices certify, that it was upon Com- 
plaint made to them by the Churchwardens, &c. ſo that if it is 
defeftive fo2 this Omifſion, it is helped by the Keton. 

And as to the Onder it ſelf, it is not neceſſary to. ſet fozth, 
that the Complaint was made by the Churchwardens, &c. but 
where it is erpzeſly alledged in the Oder, that the ]Perſon to be 
removed did endeavour to ſettle himſelf in a Tenement under 
the yearly Rent of 101. which was not mentioned in this Oꝛder, 
but only that he was likely to be chargeable, & c. and ik ſo, then 
any of the Pariſhioners map complain. 3 

o which it was anſwered and reſolvev by the Court, That 
the Complaint muſt be made by the publick Officers of the Pa- 
riſh, to whom the Care of the Pooꝛ is entruſted by Law, and 
without ſuch Complaint the Juſtices of Peace have no Power 
to remove the Perſan ; fo2 the reſt of the Partſh may be willing 
to keep him, oz map take * of another [Pariſh to + 

MIT | nl 
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> Salk, 562, 
629. 


I Salk. 216. 
2 Sid. 10,11, 


- whereof ſuch a Perſon was ſeized, who by Bargain and Sal 


nify them in particular from any Charge which may ariſe by his 
Poverty, and ſo they will have na Reaſon to complain. 

Then as to the Reto2n, it is not material to ſuppozt this De. 
keck; fo2 the Oꝛder it_ſelf is the Recowd, and not the Retozn of 
the "Certiorari, which cannot make a void Ozder good, becauſc: 
the Juſtices of Peace have executed their Authozit y by affigning 
the Ozver, and therefo2e ſhall not ſuppozt this Dekett by any * 
ſequent Matter. 

Nota, There was another Exception to this Omer, Viz. That 
it was not alledged the Perſon came to ſettle in a Tenement 
under the yearly Ualue of 101. | 

But the Court held the Ower to be good notwithſtanding 
that Exception, fo2 of late Pears it fs ſeldom expꝛeſſed in ©» 
ders; and becauſe the P2atice had been fo, they thought fit to 
continue it; fo it was quathed upon the firſt emen. | 


Pullen verſus Palmer, Trin. 6 V. 3 Rot. 179. 


N Replevin the Defendant avowed in his own Right, ſet 
ting koꝛth, that the Locus in quo was Parcet of a Tenemu 


granted it to thirteen Perſons and their Peirs ; that they being 
ſeized thereof, granted the Pꝛemiſes to thirteen moꝛe: Then h 
ſhewed, That four of theſe thirteen were dead, and that um 
were living, of whom he was one; that there was Rent in 9: 
rear, per quod idem {the Defendant) in Jure ſuo Ir bene a. 
vocat Captionem, &. 
- The Plaintiff replied, That one of the nine ſurviving Gum 

tees did releaſe the ſaiv Rent, to which Replication the Del 
dant demurred, and the Plaintiff joined in Demureey: | | 


The Exceptions to the Avowy were: x 
r. The Defendant ſets fozth, that he was ſefzed' generlh 
and doth not ſay of what Eſtate, either in Fee 02 foz Lite. n 


2. That the Eſtate was conveyed by Bargain and Sale: an 


it may be a Queſlion, Chether that is a RMGrene Wende F 
to raile an iſe ? | 


and 1aftly, which was chicfi relied on} That de did na 
ſever in the Avow2y; fo? he ought to have avowed in his om 
Right, and 10 have made Conntzance as Bailiff to the ref: 


but having arowed generally, and made no Tognzance my 
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liff to the other Jointenants, the Avowzy cannot be good, fo2 


tho' he may diſtrain fo2 himſelf, yet he muſt do it as the Law 
direfs ; fo2 his Fellows Jointenants muſt join in an Avow2y fo? Thempſ. Ent. 
Damage Feaſant, and much moze fo2 a Rent; all the Entries 


264. 


To which it was anſwered, That this is but Fo2m, fo2 the 
Defendant had avowed fo? a Rent, and had ſhewed the ſpecial 
Matter, and therekoze his Avowzy is good. WING e 

Foz if one Jointenant doth make a Oiſtrefs fo? the whole Rent 
in Arrear, and levp the TUhole, the Taking ts good, fo? he is 
accotintable to the reſt ; and in this Caſe the Defendant has ſpe- , Rep. Took- 
cially ſhewed, that ſuch a Rent was due to him, and to them, „s Calc, 


who being Jofntenants were ſeized, and (a it is well enough. 


contra. 


A Rent-charge was granted to the Father and his Heirs du⸗ 
ring his Life, and the Lives of his Wife and two Daughters; 
one of them married the Dekendant, who avowed fo? the Rent 20. 232. 
Arrear befoze Marriage due to him and his Wife ; which being 2 ©. i/c 
 afligned fo2 Erroz, it was held ta be no moze than Foꝛm, becauſe /<1us . 
the Avowzp being fo2 Rent Arrear, to ſay it was due to him and 


his like, is but Surplulage; and that Avow2y was held good in * Abr. 
Re <. 318. 


Subſtance. Adjourn'. 


Company of Vintners verſus Clerke. 


Uſticiar. Dom. Regis ad Placi- 
JI ta coram ipſo Rege tenen. ego 
Jacobus Fell, Cuſtos Gaolæ dicti 
Dom. Regis de Newgate humil- 
lime certifico quod Civicas Lon- 
don modo eſt & a toto tempore 
cujus contrarii memoria homi- 
num non exiſtit fuit antiqua Ci- 
vitas quodq; Cives & liberi ho- 


mines Civitat. il. a toto tempore 


ſupradicto cujus contrarii me- 
moria hominum non exiſtit fue- 
runt incorporat. tam per nomen 
Majoris Communitat. ac civium 
Civitat. London quam per no- 
men Major. Communitatis eivita- 
tis London ac quod de præd. ci- 
vibus a toto tempore ſupradicto 
tucr. & adhuc ſunt ſeparal. Socie- 
tat. Guild. & Fraternitat. infra 


Vide Post, 
| 156, 3198 
eandem Civitatem unde focte- 


tas Yyſterii Uintarum in pzzd. , The 


ctvitat. London a toto tempoze Gaolcc hath 
pzed. int oꝛpoꝛat. per nomen laid a Pre- 
Pagiſtri cuſtod. ac liberozum en n. 
hominum ac co'itat. Yyſtertt to be + 
Uintarum Civitat. London fuit Company, 
& eſt un. quodque tam de & in When they 
prxd. Societate Vintarum quam ported. but 
de & in omnibus aliis Societati- in the Reigu 
bus, Guildis five Frateruitatibus of Ed. 6. 
infra candem Civicatem ſunt & 

a toto tempore ſupradicto fuc- 

runt quidem homines exiſten. 

Ci ves civitar. præd. ac libeti ho- 

mines carundem ſocietat. Guild. 

five Fraternitat. reſpective vocat. 

Livery men] qui de tempore in 

tempus & a coto tempore ſupra- 

dicto electi fuetunt & eligi con- 


luever d 
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ſuever. per Societatem, Guild. ſive 
Fraternitat. unde hujuſmodi homi- 
nes liberi extiterunt & quilibet 
liber extitit reſpective in Libera- 
tur. [Anglice the Livery] ejuſ- 
dem Societat. Guild. five Frater- 
nitat. unde ipſe reſpeCtive fic ut 
præfertur liberi homines extiter. 
qui quidem homines & quilibet 
eorum reſpective ſic elect. exiſten. 
idonei & non habentes ſeu ha- 
bens aliquam rationabilem cau- 
ſam ſive excuſacon. in contrarium 
inde officium ſive locum unius 
liberatur. L Anglice of a Livery- 
man)] ejuldem Societat. Guil 

ſive Fraternitat. reſpective in qua 
quilibet hujuſmodi liber homo 
elect. fuer. fore de liberatur. in- 
de a toto tempore ſupradict. in 
ſe ſuſceperunt & ſuſcipere totali- 
ter ſuerunt ac debuerunt & de- 
bent ac officium il. ac omnia 


officii ſive loci illius onera & ex- 


penſa & denariorum ſummas er- 


ga ſupporrationem & in & pro 
bono publico & pro meliori regi- 
mine ejuſdemsSocietat. a toto tem- 


pore ſupradicto ſolverunt & ſol- 


vere ſoliti fuerunt & debuerunt; 
& ulterius certifico quod infra 
civitat. præd. habetur & a toto 
tempore ſuptadicto cujus contra- 
rium memoria hominum non ex- 
iſtit habebatur quædam Curia 
Dom. Regis nunc & prædeceſſo- 
rum ſuorum Regum & Reginarum 


Angliæ de record. tent. ſeptima- 


tim quolibet die Martis & quoli- 
bet die Jovis coram Majore & Al- 
dermannis civitat. præd. pro tem- 


pore exiſten. in Guildhall ejuſ- 


dem civitatis ſcituat. in Parochia 
Sancti Michaelis Baſſiſnaw in 


Warda de Baſſiſhaw in qua ge. 
Curia Major & Aldermanni Civi- 
tat. præd. pro tempore exiſten. a 
toto tempore ſupradict. tractave- 
runt regulaver. & ordinaverunt 
& tractare regulare & ordinare 


uſi ſuerunt & conſueverunt om- 


nia ad præd. ſeparal. Societat. 
Guild. & Fraternitat. Civitat. 
præd. pro tempore exiſten. tan- 
gen. & ſpectan. vel quoviſmodo 
concernen. quæ coram eis dilat. 
fuerunt pro meliori regimine & 
gubernatione inde in ſupporta- 
con. honoris & dignitatis ejuſdem 
Civitatis quodque liberi homines 
exiſten. cives civitat. London 
præd. qualibet ſocietate Guild. 
ſive Fraternitate civitat. London 
præd. & eor. quilibet toto tem- 
pore ſupradicto fuerunt & fore 
conſueverunt & adhuc exiſtunt 
ſub regimine gubernatione cor- 
rectione & punitione præfat. Ma- 
jor. & Aldermannor. civitat. præd. 
pro tempore exiſten. in Curia 
przd. in forma tent.pro omnibus 


& ſingulis materiis per aliquem 


hujuſmodi liberum hominem So- 
cictat. præd. inde fact. five fieti 
omiſſ. contra ſive in prejudicium 
boni regiminis & gubernationis 
præd. Socictatis Guild. ſive Fra- 


ternitat. civitat.præd. & ulterius 


certifico quod infra civitat. ptæd. 
habetur & a toto tempore ſupta- 


dicto habebatur quædam al. con- 


ſuetudo infra civitat. præd. a toto 
tempore ſupradict. uſitat. & ap- 
probat. quod ſi aliqua querimo- 


nia [Anglice Complaint] fact. 


ſuit in ſeriptis vel ore tenus ptæ- 
fat. Major. & Aldermannis civitat. 
præd. pro tempore exiſten. in 

ES» Curia 
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Curia præd. fic ut præſertur co- 
ram eis ſecundum conſuetudinem 
præd. tent. per Magiſtrum & 
cuſtod. alicujus Societatis civitat. 
præd. infra eandem civitatem ſive 
per membra principalia alicujus 
Societat. civitatis pred. infra ean- 
dem Civitatem in qua non fuerunt 
magiſtri ſive cuſtod. ſeu eorum 
aliquis oſtenden. quod aliqua 
perſona exiſtens civis civitat. 
przd. ac membrum ejuſdem So- 
cietatis electus & idoneus pro 
officio illo fuit per Societat. il. 
liberatur.ejuſdem Societatis unde 
ipſe membrum extitit. ac requiſit. 
fuit ad officium ſive locum unius 
de liberatur. ejuſdem Societatis 
ſuſcipien. ac ad onus officii five 
loci illius ſubeun. & ſuſtinen. 
quodque hujuſmodi Civis liber 
homo ac membrum hujuſmodi 
Societat. abſque rationabili cauſa 
ſive excuſatione in contrar. inde 
fore de liberatur. hujuſmodi ſocie- 
tatis officium five locum il. ſuſ- 
cipere ac onus officii five loci il- 
lius ſubire & ſuſtinere recuſavit 
ac inde petiens remedium auxili- 
um & juſtitiam ejuſdem curiæ co- 
ram Majore & Ald. ejuſdem civi- 
tat. pro tempore exiſten. ſic ut 
ptæfertur ſecundum conſuerudi- 


nem præd. tent. in premilſis ver- 


ſus talem perſonam ſic recuſan- 
tem ac ſuperinde talis perſona 
verſus quam hujuſmodi querimo- 
nia fact. fuit exiſten. Civis liber 
homo ac membrum hujuſmodi 
Societatis coram præfat. Majore 
& Ald. civitat. præd. pro tem. 
pore exiſten. in Curia præd. con- 
vent. exiſten. coram iiſdem Ma- 
jore & Ald. in eadem Curia præ- 


miſſa cognoverit vel non dedixe- 
rit ſed monitus per eandem Cu- 
riam ad ſeipſum conforman. in 
ea parte ad officium ſive locum 
il. ſuper ſe ſuſci pere ac onus offi- 
cii ſive loci illius ſubire & ſuſti- 
nere aperte voluntarie obſtinate 
& contemptuoſe abſque aliqua 
cauſa ſive excuſatione quacunque 


in contrarium inde fore de libera- 


tur. ejuſdem Societatis unde ipſe 
ſic ut præfertur membrum exi- 
ſten. vel onus officii ſive loci illi- 
us ſubire & ſuſtinere in eadem 
Curia recuſaverit tune iidem Ma- 
jor & Ald. civitat. London pro 
tempore exiſten. in eadem Curia 
rent. ſecundum conſuetud. per 
totum tempus præd. uſitat. & 
approbat. hujuſmodi perſonam 
ſic recuſantem in Pulonam ſub 
cuſtodia Vic. civitat. London 
pro tempore exiſten. Aut al. of- 
fictar. ibidem mandaver. & com- 
miſerunt ibidem ſub cuſtodia re- 
manſur. & fore detent. quouſque 
eadem perſona quz ſic in priſona 
commiſſa fuit Concetiret & de- 
clararet quod ipſe officium ſive 
locum pred. inde ſuſciperet ac 
onus offici ſive loci ſubiret & 
ſuſtineret vel aliter hujuſmodi 
perſona extra priſonam & cuſto- 
diam præfat. vicecomitis vel alii 
officiar. civirat. præd. per debitum 
legis curſum deliberaretur & exo- 
nerarct. quz quidem ſeparal. con- 
ſuetudines ſupra mentionat. nec- 
non omnia alia conſuctudines 


& libera uſuagia [ Anglice Frank 
Cſages] civitat. przd.infra præd. 


civitat. uſitat. Autoritate Parlia- 


menti Dom. Ric'i. nuper Regis 


Angliæ poſt conqueſtum ſecundi 
Rr rents 


* 
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tent. apud Weſtm. in Com. Mid. 
Anno regni ſui Septimo tunc ma- 
jori & communitat. civitat. præd' 
ratificat. & confirmat. fuerunt & 
ulterius certifico quod ante ad- 


vyentum dicti brevis de Habcas 


Corpus mihi in hac parte direct. 
ſcil'r quarto die Junii Anno regni 
Dom. Regis nunc ſeptimo, Iſaac 
Clerke in brevi huic ſchedulæ 
annex. nominat. qui adtunc & 
diu antea & continue poſtea huc- 
uſque fuit & adhuc exiſtit' Civis 
civitar. præd. ac liber homo & 


membrum præd. Societatis vinta- 


rum in civitat. London prædict. 
per Societatem illam debito modo 


electus fuit in liberatura ejuſdem 


Societatis adtunc & adhuc exi- 
ſten' idoneus homo pro officio 
illo ac ad officium ſive locum uni- 
us liberatur. [Anglice of a Li- 
very⸗Manj cjuſdem Societatis in 
le ſuſcipien. ac ad onus officii five 
loci illius ſubeund. & ſuſtinen 
ſecundum conſuetudinem civita- 
tis præd. a toto tempore ſupra- 
dicto uſitat. & apptobat. in ea- 
dem unde idem Iſaac Clerke ad- 
runc notitiam habuit & ad offici- 
um illud ſuper fe ſuſcipien. re- 
quiſit. fuit quod facere ptæd. Iſaac 
Clerke adhuc penitus reculavic 
luper quo poſtea & ante ad- 
ventum præd. Brevis de Habeas 
Corpus mihi in hac parte direct 
{cii't die Martis tertio die Decem- 


bris Anno regni dicti Dom. Re- 


gis nunc ſeptimo quædam que- 
rimonia | Anglice a Complaint] 
factꝰ ſuit ore tenus Johanni Hou- 
blon mil. adtunc & adhuc Majori 
& tunc Ald. Civitat. præd. in 
Cut ia præd. tunc tent' coram pre- 


fat. Majore & Ald. Civitat. pred, 
per quendam Thomam Collett 
adtunc magiſtrum & quoſdamLy. 
dovicum Wilſon, Thomam Feil. 
der & Johannem Knapp, adtunc 
cuſtod. Societatis Vintarum in 
Civitate London præd. oſtenden. 
quod præd. Iſaac Clerke exiſten. 
Civis & liber homo Civitatis 
ptæd. ac membrum ſocietat. Vin- 
tarum præd. in Civitate London 
præd. & idoneus homo pro officio 
præd. exiſten. electus ſuit pet So- 
cietatem illam in liberatura ejuſ- 
dem Societatis & adtunc & diu 
antea idoneus homo exiſten. tam 
ad officium quam ad onus ejuſ- 
dem officii ſubeun. requiſitus 
fuit ad officium ſive locum unius 
de liberatura ejuſdem Societatis 
in ſe ſuſcipien. ac ad onus offici 
ſive lociillius ſubeun. & ſuſtinen, 
Idem tamen Iſaac Clerke Civis & 
liber homo Civitat. præd. ac 
membrum ejuſdem Societatis abl- 
que aliqua rationabili cauſa five 
excuſatione in contrarium inde 
fore de liberatura ejuſdem Socie- 
tatis & officium ſive locum illum 
in ſe ſuſcipere ac onus officii (ive 
loci illius ſubire ſeu ſuſtinere pe- 
nitus recuſavit ac proinde magi- 
{tri & cuſtodes per querimoniam 
illam remedium auxilium & juſti- 
tiam Cutiæ præd. coram Majore 
& Ald. præd. ſecundum conlue- 
tudinem præd. tent. in præmiſſs 
præd' verſus præfat. lſaac Clerke 
petierunt ac ſuperinde præd. aa 
Cler ke coram præfato Majore & 
Ald' Civic. præd. in Curia præd 
adtunc & ibid. ſecundum conſue- 
tudinem præd. coram Majore & 
Ald. Civitat. præd. tent. convent: 
exiſten 
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W cxiſten. & perſonaliter comparen. 
coram iiſdem Majore & Ald. Ci- 
vitat. præd. in eadem Curia præ- 
miſſa præd. non dedixit. videl'c 
quod ipſe exiſten. civis & liber 
homo Ci vitatis præd. ac mem- 
brum ac liber homo Societatis 
ptæd. ult. mentionar. exiſten. ac 
etiam idoneus homo tam ad offi- 
cium præd. quam ad onus officii 
illius ſubeun. electus fuit per So- 
cietatem illam in liberatura ejuſ- 
dem Societatis & requilit. fuit ad 
officium ſive locum unius de li- 
beratura ejuſdem Societatis ſuſci- 
pien. ac onus officii five Ioci illius 
ſubeun. & ſuſtinen. ac præd. Ma- 
jor & Aldermanni pred. ele- 
ctionem præfat. I{aac Clerke ut 
ptæſettur fact. approbaverunt & 
allocaverunt, Idem tamen Iſaac 
Clerke Civis & liber homo Ci- 
vitatis præd. ac liber homo & 
membrum Societatis illius & ido- 
neus homo & ptæfectur. exiſten. 
officium ſive locum illud in ſe 
louſcipete ac onus officii five loci 
illius ſubice & ſuſtinere recuſavit 


mannis Civitatis præd. in aperta 
Curia prædict. coram predict. 
Majore & Ald. die & loco ultimo 
ſupradicto tent. ſuper quo præd. 
Iſaac Clerke ad tunc & ibidem in 
eadem Curia per præfat. Majo- 
rem & Aldermannos Civitat. 
præd. ad ſe ipſum conforman. in 
ea parte ac ad officium ſive locum 
illum in ſe ſuſcipien. ac ad onus 
officii ſive loci illius ſubeun. & 
ſuſtinen. ſæpius in eadem Curia 
ibidem monitus fuit præd. ta- 
men Iſaac Clerke non habens 
nec allegans aliquam cauſam ſive 


coram præfat. Majore & Alder- 


excuſation. quamcunque in con- 
tratium inde poſt hujuſmodi mo- 
nitionem ſibi in forma præd. fact. 
fore de liberatura ejuſdem Socie- 
tatis ac officium ſive locum illum 
in ſe ſuſcipere ac onus officii ſive 


loci illius ſubire ſeu ſuſtinere in 


eadem Curia ibidem adtunc a- 
perte voluntarie obſtinate & con- 
temptuoſe abſque aliqua cauſa 
ſive excuſatione quacunque in 
contrarium inde officium illud 
ſuſcipere fuper fe & onus inde 
ſubire adrunc & ibidem renuit & 
expreſſe recuſavit per quod præ- 
fat. Major & Aldermanni Civi- 
tatis London præd. adtunc & ibi- 
dem in eadem Curia ante adven- 
tum præd. Brevis de Habeas Cor- 
pus præfat. Iſaacum Clerke {ic 
recuſantem per quoddam War- 
rantum in ſcriptis ſecundum conſ. 
præd. in priſona ſub cuſtodia 
mea mandaver. & commiſer. ibi- 


dem remanſur. & fore detent. 


quouſque idem Iſaac Clerke Con: 
cetiret & declataret quod ipſe of- 
ficium ſive locum præd. in ſe ſuſ- 
cipere ac onus officii five loci il- 
lius ſubiret & ſuſtineret vel ali- 
ter per deb'um legis curſum de- 
liberat. & exonerat. foret & ulte- 
rius certifico quod prad. Iſaac 
Clerke ad aliquod tempus huc- 
uſque non conſentivit ſeu decla- 
ravit quod ipſe idem Iſaac Clerke 
officium ſive locum præd. in 
ſe ſuſcipere ſeu onus officii ſive 
loci illus ſubire & ſuſtinere vo- 
luit nec officium & locum il. in 
ſe ſuſcepit nec onus officii ſive 
loci illius ſubivit ſeu ſuſtinuit & 
hæc eſt cauſa captionis & deten- 
tionis ptæd. Ifaac Clerke in pri- 

| lona 
T 


_ * 
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ſona mea quam una cum corpore nen. aſſign. ad tempus & lo- 
præſat. Iſaac Clerke coram præd. cum in Brevi huic Schedulæ an- 
Johanne Holt mil. capital. Juſti- nex. detent. parat. habeo una cum 
ciar. præd. dicti Dom. Regis nunc dicto Brevi prout mihi per idem 
ad placita coram ipſo Rege te- Breve præcipitur. 


— - . . 


SC. pa. 319. Company of Vintners verſus Clerke. 


Pon an Habeas Corpus direfed to the Keeper of Newgate 
Vide 1 Mod. he retozned, 
10, 164. That the City of London was an ancient City, and that the 
* 447 ö Citizens and Freemen thereof have Time out ok Mind been in- 
352. +34” coppozated by the Name ok Mayoz, Commonalty, and Citizens, 
&c. That there are ſeveral Companies, Guilds and B2otherhoods 
amongſt the ſaid Citizens, of whom the Company of Uintners 
6 Mod. 123, was One; which Company was incozpozated by the Mame of 
77542728. Walter, Carden, Freemen, and Commonalty of the Yyſtery of 
Tae. ro,  Uintners: And that ſome Freemen of that Company were 
pft. 320, 438. Always of the Livery, and choſen by that Company, who being ſo 
439. choſen and fit Perlons fo2 the ſaid Office, did uſually hold the 
ſame without ſome reaſonable Excuſe to the contrary. 
That there was a Court of Recozd held in the ſaid City 'befo2c 
the Low Mayor and Aldermen at Guildhall twice in every 
CUcek, where Rules and Ozders were made in all Things rela: 
ting to the ſeveral Companies fo2 the better Government of the 
City, and that the ſaid Companies were under the Coxeftton of 
that Court. | 
That there is a Cuſtom in the laid City, Jf any Complaint 
ſhould be made to the Mayo? and Aldermen ok theſaid Court, by 
the Maſter and Mardens of any Company, of a Livery-man 
choſen, and refuſing to take the Office, being admonithed by that 
Court to accept it; That then the Mayo2 and Aldermen have 
uſed to commit the Perſon fo refuſing to the Cuſtody of rhe She- 
rifis of London, 02 any other Officer, there to be detained until he 
ſhould conſent, and declare that he would take upon him the ſaid 
Oſſice. 
Then he lets fozth, That theſe Cuffoms were confirmed. by 
At of Parliament; and that befoze the iſſuing kozth of the laid 
CUrit, one Iſaac Clerke, being a Citizen of London, and a Free» - 
man of the Company of Uintners, was choſen of the Livery, and 
required to take upon him the (aid Dice, which he refuſed ; «here- 
upon Complaint being made to the Mapoz, &c. by the Mafter 
and Mardens of that Company, the lald Clerke was ſummoned to 
ar pear, &c. which he did, and refuſed to tak? upon him the (af? 
| Ditice, 


— 
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Office, and being admoniſhed by the Court to conkozm, did ſti! 
refuſe, that the Mapbz, &c. by a Warrant in Urriting, did 
commit him to Cuſtody, there to remain until he ſhould conſent 
and declare, That he would accept the ſaid Dffice ; and that this 
was the Caule of his Taking and Tnipuſonment. 

Thoſe who argued againſt this Return, ſaid, That it conſiſted 
of ſeverol Fats, of which this Court could not take any Notice; 
but that none of theſe Fats were tontatned in the Tarrant of 
Commitment, and that no Matter ought to be put in the Retomn 
which the Wartant it (elf doth not lead unto. 


1, That the Retozn is void, both in Subſtance and Fozm; and 
tis void in Fon fo2 theſe Reaſons : 3 
Becaule tis laid ſpecially, That the Mayoꝛz and Aldermen have 
a Cuſtom to commit, till the Offender ſhould conſent and declare | 
his (Ulillingnels to take upon him the Office; but he did not ſet | 
foth to whom he ſhould ſignifie ſuch Conſent; it being therefo2e | j 
Incertatn to whom fuch a Declaration ſhould be made, tis void | | 
fo that Reaſon, eſpecially in this Cale where the Liberty of the 
Subjc> is concerned, which fs ſo much favotired by the Law. | 
Beſides, tis a void and impertinent Cuſtom to commit a Man 
to Pulon, until He ſhould conſent and declare to hold an Office; 
th: Bapo2 and Aldermen map have a Power to ſummon Men 
beloze them by Uertue of ſome ancient Cuſtom, in ozder to 
tekonm oz puniſh Offenders: But the Commitment in this Cale 
{5 not a Puniſhment £02 the Refuſal to take the Dffice, but becanſe 
the Defendant would not declate he would do it; and when ſuch 
a Dcclaratton is made, then he is at large again, and may beak 
his Tlozd by refuſitg to be of the Livery, &c. 5 | 
They might have impoſed a Penalty to be levied by, +, 63 
Oiltreſs, but ought not to commit the Offender ; and thus it was 8 F.. 127. $ 
adjudged in Clerke's Caſe, (viz,) The Town of St. Albans wag 4½ 411,412: 
copozated by Ed. 6. and had Power to make By-Laws, and the __ "20 
Term being held there, the Mayd2 by the Conſent of Clerke, 7 4 © L 
who was one of the Burgeſles of the Town; &c. made an Ower 
(02 aſſeſſing every Jnhabitant to the Charge of ereting Courts 
fo! the Judges and Sultozs, and thoſe who tefuſed to pay, tobe 
Impſoned; Clerke refuſed, but it was adjudged, that the Mayoꝛ 
(ould not juſtifie his Commitment by Uertue of that Ozder; 
betaule he ought to have infli#ed a [Pecuniary Puniſhment, oꝛ he 
mMght have brought an Afton of Debt upon the By-Law, made Winch's 


lo the Fozkeiture of a particular Sum. a 


Sf 


A Cuſtom 


Ai — 1 2. "0 
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Style 78, 84. 


1 Mod. 10. 


A Cuſtom fo2 the Court of Aldermen to commit until the 
ODffenderſhould take the Oath of Alderman, was held good, becauſe 
'tis a publick Office foz the Adminiſtration of Juſtice, and fq 
the Government of the City, which are Things of Neceſſity ; but 
it doth not appear, that the Dffice of a Livery-man is of any 
publick Concernment, 5 

There are but few Authozfties in the Books relating to this 
ObjefFion ; ſome there are; as fo2 Inſtance: In an Acton of falſe 
Impuſonment, the Oefendant juſtified under a Cuſtom in London, 
to commit a Man fo2 diſturbing the Election of a Warden of q 
Company, and to continue him in Cuſtody until he wonld pus. 
mile not to diſturb ſuch Elections: And upon a Demurrer to this 
Plea, the Plaintiff had Judgment. | 

So upon the Retom of an Habeas Corpus, the Cauſe of Jmpj;: 
ſonment did appear to be, koz that he being choſen of the Livery, 
refuſcd to ſerve, and it was not until he ſhould make an IJnſignt: 
ficant Declaration of his Conſent to hold the Dffice ; and yet i 
that Caſe the Impziſonment was adjudged to be illegal; fo2 they 
might have fined the Dffender, and have bzought an Afton of 
ou (02 the Fine; but they could not commit fo2 ſuch a 


2. Exception. ſſ. The Gaoler hath not ſet fozth his UTarrant 
in hæc verba, but only that per quoddam Warrantum in ſcripti 


| ſecundum conſuetudinem, &c. the Defendant was committed, 


31 Car. 2. 
Eap. 2. 


and this is introduced with a long Stozy, not pertinent to the 
Commitment it ſelf, of which he hath not ſet fozth any Cauſe. 
Now by the Statute 31 Car. 2. commonly called the Babes 
Corpus AF, the Judges of either Court in Weſtminſter may upon 
Application made to them by the Puloner, and upon View of the 
Copy of the Warrant of Commitment, 02.upon Dath made that it 


was denied, grant a Habeas Corpus tn Uacation-time, retonable 


immediate; which Statute would be eluded if the Warrant it ſel 
Could not be retoꝛned, fo2 if the Officer ſhould retoꝛn any Cauſe 
different from the Marrant of Commitment, and ſuch fo2 which 
a Habeas Corpus is not allowed by that A#, then the Perſon 
muſt ſtill be kept in Cuſtody, tho' he is really batlable by Lal, 
and he hath no Remedy but to bzing an Action againſt the Gaolet 


fo a falſe Retomn. „ 
'Therefoze it ſeems neceſſary, that he chould retoꝛn the wholt 


Tenour of the Warrant, that the Court may make a pꝛopet 


Judgment of it; fo2 otherwiſe by a Retozn of the Commitment 
generally the Gaolex makes himſelf a Judge of the Cauſe. 


4 Net 
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not. 


The Habeas Corpus At takes Care, that a Perſon who is 
bailed ſhall not be recommitted fo2 the lame Dffence, under the 
Penalty of 500 l. to the Party grieved, any colourable Pretence 
or Variation in the Warrant of Commitment notwithſtanding. 


From which it map reaſonably be inferted, That the Bakers of 
that Law did intend the Warrant (ould be retozned; otherwiſe 
if the Party ſhould be recommitted, how can it appear to be faz 
the ſame Cauſe-fo2 which he was in Cuſtody bekoꝛe ? 

Now it doth not appear upon this Retomn, but that the Mar- 


rant map be illegal, and the Commitment not to be juſtified by 
Lam: Therefoze it ought to be. ſet fo2th at large, that the 


Court may judge of the Legality of it. 2 

'Tis always ſo in the Common Caſes of. Dwers made by 
Juſtices of Peace; fo2 it may not appear in the Ozder it ſelf, 
that thoſe who ſigned it were Juſtices of Peace at that Time ; 
and though it ſhould. appear (o upon the Retozn of the Certiorari 


to remove ſuch Oꝛder, yet this Court would quaſh it. 


3. Exception. - And the moſt inſiſted on, was, That in the 
Retozn a Cuſtom was laid. fo2 the Mapoz, &c. to commit the 
Offender to the Cuſtody of the Sheriffs of London, or other Officer 


and the Gaoler had retomed, That he was committed Cuſtodiæ | 


meæ, when it doth not appear that he wag either Sheriff oꝛ Dfficer 


at that Time; f(a that moꝛe is put in the Judgment than that 
is warranted by the Cuſtom. | 


'Tis likewiſe. ſaid, That he was committed to Pziſon, but 
doth not ſay where; ik he had retoꝛned, that the Pziſoner was com- 


mitted to Newgate, it might have been better, yet that would 


* 4 i 5 ” REY 


Aued. ty; 


have been inſufficient ;. koz tho' Newgate is the King's Gaol, 


and admitting that the Perſon to whom the Defendant was com- 
mitted wos then Keeper thereof, yet that doth not make him 
appear to be an Dfficer of the City at that Time. 


4 Laſtly, 


e 
/ 
s 
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4. Laſtly, tis ſald ehe was committed quouſque concetirer, 
which is void and inlenſible, there being no luch low, 


Econtra. 
Theſe Exceptions were thus anſwered by the Cottnſel, who 


maintained the Retozn to be good, 


1. As to the firſt it was anſwered, That it the Party declares 
his Conſent to any Perſon that he would accept the Office, tis 
ſufficient ; fo2 upon ſuch a Declaration of his Mind he thay be 
bzought befoze the Court, and diſcharged from his Jwpziſon- 
ment. | | FILA 

And as to the Jllegality of the Cuſtom it ſelf, to commit foz 
refuſing to take upon him the Office of a Livery-man, it was ar⸗ 
gued, That the Cuſtoms of London are confirmed by At of Par · 
liament, to which at! People virtually give their Conſent; there: 
foe a Commitment by Uertue of v Cuſtom thus confirmed, in 
oder to enkozte a. Obertence to it, is juſtifiable by the Law or 
the Land. att 6-5 1 

The City of London have many Cuſtoms moze unteaſonable 
than this is, and which likewiſe tend to reſtrain Men of their 
Liberty, and pet they are allowed, becauſe they cooperate with 
an Ac of Parliament; ag fo2 Jnffaince, There is a Cuſtom fo2 a 
Creditoz to arreſt a Debtoz befoze the Day ok Payment, in 
oꝛder to compel h. to give better Security fo? the Debt. 

There is another Cuſtom koꝛ a Conſtable, upon Suſpicion only 
of any Jmmozality, to beak open an Houſe, and to commit the 
Dffenders, which is expꝛelly contrary to Law; and yet ſuch 
Cuſtoms being the particular Uſages of the City, are become 
Leges loci, and being confirmed by Qt of Parliament, are binding 
to the Inhabitants. 07 1 | 

Then a Commitment quouſque may be good atcoꝛding as the 
Fat is, unleſs 'tis in Execution; and fo was the Commitment 
in Alderman Langham's Cale, until he ſhould take the Oath ol 
Alderman, &c. | * 

Beſides, the Court of Aidermen is a Court of Recozd, the 
Judges ſend IDꝛohibittons to them. Now it appears upon the 


2 Rep.119. b. Retoꝛn, that the Oekendant Voluntarie, obſtinate & contempruoſe, 
arch 1.6. refuſed to take upon him the Livery of his Company, and tis 


incident to a Court of Recozd to commit ko; a Contempt. 


2, Us 


— — —ꝓ8ꝓ¹ñ⁵ 
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2. As to the ſecond Dbjetion, That the Marrant is not re⸗ 
toꝛn'd in hæc verba; it was ſaid, that it is not neceſſary; fo2 tho 
the Law favours Liberty, yet it favours likewiſe Magiſtracy and 
Pꝛoceedings in Courts of Juſtice. 7 S 
Jf the Commitment had been by mean Pꝛoceſs, then it might 
be neceſſary to ſet out the TUarrant at large; but when it is in 
a judicial Way by a Court of Juſtice, it is not uſual to do it: 
As if a Commitment is made by B. R. and a Habeas Corpus 
— to the Marſhal, he never retoms the TUarrant it 
Therefo2e this is not within the Habeas Corpus Ack, ko it is 
a Commitment in Execution by a Court of Reco koz a. gere, For 
Contempt of their Authozity, and in ſuch Caſe the Warrant it it concludes 
ſelf is never retoꝛned; it is ſufficient to ſay, that the Perſon rr; Views, 
was committed per Mandatum Domini Cancellarii vel Dominorum 3 5 2 
in Concilio; and it is itkewiſe ſufficient as in this Cale to ſet ed by due 
foꝛth, that ft was per Warrantum in Scriptis ſecundum conſuetu- Courſe of 
dinem Civitatis, &c. Law ; which 
At Common Law it was ſufficient to ſet foxth the Subſkance, -, work i 
and not the Thing it ſelf, which muſt be underſtood where the ment in 
Officer did not take upon him to diſcloſe the whole Fack; but Execution: 
here he hath retoꝛned the whole Matter, which if not true, it is can A 
at the Peril of him who made the Keton, and the Party grie⸗ 385. or 
ved may have a Remedy by Action. | 


3. As to the third Exception, That it is not retozned, that C. EN. 446. 

the Keeper of Newgate was an Dfficer of the City; it was an- 

ſwered, that the Retozn begins thus, (viz.) Ego Jacobus Fell, 

Cuſtos Gaolz Domini Regis de Newgate, &c. and when he comes 

to the Tarrant, he lets kozth, that the Dekendant was commit⸗ 

ted to Þ2iſon in Cuſtodia mea; which can be intended of no other 

Perſon than he who was at that Time Keeper af Newgate, who 

is well known to be an Officer of the Sheriffs of London, foz 

the Judges deliver that Gaol every Month. 


4. Then as to the laſt Objetton, Jf the Wozd Concetiret is 
inſenſibie, it is therekoꝛe void; but the following Mod Decla- 
rarct hath a certain Signiſication, and is moze comprehenſive 
than Conſencirer if it had been Right, becauſe a Man may con- 
ſent to a Ching, and never declare his Conſent openly ; but 
when he makes a Declaration thereof, he doth both. 


T t | Curia. 
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Curia. A Commitment, till he ſhould declare his Conſent to 
accept the Office, is moze than if he had been committed till he 
ſhould actually conſent ; therefoze, tho the Court of Aldermen 
might commit him until he ſhould conſent, yet they may have no 
Power to impaiſon him till he ſhould declare it. 

As to the Tarrant, it is always ſet fo2th at large in a Retozn 
made upon an extrajudicial Conimitment ; but when a Man is 
committed by a Court of Recozd, there is no Warrant at all; 
therefoze the Court of Aldermen in this Caſe cannot be intend: 
ed to pꝛoceed judicially, becauſe the Commitment is per Warran- 
tum in Scriptis. They are the pꝛoper Judges of an Excuſe made 
by the Defendant, why he will not take upon him the Livery ; 
and if they adjudge it inſufficient, and appoint him to accept it, 
and he refuſeth, it is a Contempt of their aAuthontp, fo2 which 
they may commit him. F 

But he is committed to the Keeper of Newgate, who may be 
an Dfficer of the City, but not one attending the Court of Al- 
dermen; ſo that it doth not appear that he is a pꝛoper Officer of 
that Court to receive him, and therefoze not like a Commitment 
by B. R. to the Marſhal, who is a pzoper Officer always attend- 
ing that Court; and ſa is the Sheriff, where the Commitment 
is made by a Judge of Oyer and Terminer: Neither doth it ap⸗ 


pear that Newgate is in London; but if it did, he ought to be 


committed to the Sheriffs, and not to the Keeper of Newgate, 
tho' they might have taken him as their Officer ; but this Court 
cannot take Notice that he is an Officer ta the Sheriffs, no 
moꝛe than they can what Bozoughs lend Burgeſſes to Parlia⸗ 
ment. As fo2 Inſtance; by the Statute 17 Car. 2. Thoſe who 


preach in Conventicles ſhall not come, or be within five Miles of a 


Borough which ſends Burgeſſes to Parliament. A Man was in. 
df#ed upon this Statute fo2 living in ſuch a Bozough; but it 
was quaſhed in this Court, becauſe it was not averred, that 
the Bozough wherein the Defendant lived did ſend Burgeſſes 
to Parliament. 0 | 

Mom certainly it is as well known to this Court, what Bo⸗ 
roughs ſend Burgeſſes to Parliament, as that the Keeper of 
Newgate is an Officer»of the Sheriffs of London; fo2 which 


_ Reaſon the Beton was held inſufficient, and the Dekendant was 


dilchar ged. 


9 


Rex 
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Rex verſus Hall. 


AY Dwer was made by two Juſtices of Peace, to remove a Yide 797, 
pooꝛ Man from Redburne to the Pariſh of St. Michael in 209, 3075 
St. Albans; and upon an Appeal to the Quarter⸗Seſllons, the“ 
Oꝛder of the two Juſtices was quached. 
Afterwards upon a Certiorari bꝛought, the Seſnons Oder was 
quaſhed, and the firſt Oꝛder was confirmed, ſo that the pooꝛ Man 
was now ſettled at Sc. Albans; but of his own Accoꝛd he return⸗ 
ed to Redburne, and the Juſtices conceived that they had not any 
Power to ſend him to the Houſe of Correftion fo2 returning as 14 Cr. 2. 
afozeſaid, becauſe they were of Opinion that the firſt Ozder was Jultice. One 
not befoze them, being removed by Certiorari. 885 
Therefoze a Motion was made, that the Court would grant 
à Rule to enfo2ce the Execution of the fozmer Rule made in this 
Caſe, by which the Seſlions Oer was quaſhed, and the Ozder 
of the two Juſtices confirmed. | 
But the Court directed, that the Juſtices ſhould habe the 
former Rule of Court ſhewed to them, and the D2der of the 
two Juftices, and if they refuſed to puniſh the Perſon after- 
3 then to move the Court upon an Afidavit of the Mat⸗ 
- 


Rex verſus Paine. 


Jcounation tried at the Bar by a Briſtol Jury, againſt one Vi. 1 Sd. | 
Samuel Paine, a Miniſter there, ſetting fo2zth, That the De⸗ 70, 878. | 
fendant was the Compoſer, Authoz, and Publiſher, of a moſt - a8 „ 
malicious and wicked Libel againſt the late Queen Mary, which 
was ſtyled, Her Epitaph. 
Apon Not guilty pleaded, the Caſe upon the Evidence appear⸗ 
ed te be thus: | 
Chat Paine wꝛote the Libel, it being diftated to him by ano- * 
ter. That he afterwards put it into his Study, and by Mi⸗ 
uke delivered it to one Brereton inſtead of another Paper, who 
cranſmitted a Copy thereof (th2ough ſeveral Hands) ta the 
Mayo of Briſtol, which occaſioned the Mayo? to ſend fo2 Brere- 
1 n to examine him, which he did upon Dath, bur not in the Pre- 
ſence of Paine. ; a 
The Detendant Paine was afterwards examined by the Mayo, 
and conkeſted, that he wote the Libel, but that he did 3 
| compole 
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compoſe 02 publiſh it, only delivered it, inſtead of another Paper, 
to Brereton : But it was pꝛoved by his Servant, that he ſent 
him to his Study fo2 a Uriting, and that he not bzinging 
the Paper ſent fo2, the ſaid Paine fetched it himſelf, and being 
in a Room only with D2. Hoyle, the Libel was repeated, 
but 4 could not tell by whom; but he remember' d the firſt 
Cerle, 

Brereton was now dead, and the Queſtion was, Thether his 


- Depoſitions taken befoze the Mapoꝛ ſhould be given in Evidence 


at this Trial? | 
The Counſel fo2 the Defendant inſiſted, that it could not be 


done by Law, becauſe Brereton being dead, the Defendant had 


loſt all Oppoꝛtunity of croſs-examining him; that this Caſe was 


not like an Inkozmation befoze a Cozoner, 02 an Examination 


1&0 2Ph.& 
Mar. cap.13. 


2@ 3 Ph. 
Mar. cap. Io. 


H. P. C. 263. 


by Juſtices of Peace of Perſons accuſed, and afterwards com⸗ 
mitted fo2 Felony, becauſe they have Power by a particular 
Statute to take ſuch Examinations both of the Fat and Cir⸗ 
cumſtances, and to put it in TUriting, and certify it at the next 
general Saol⸗Deliverv. 

But Depoſitions of this Mature are never allowed to be read 
as Evidence in a civil Cauſe, and much leſs in a criminal Caſe; 
that befoze the making thoſe Statutes, no ſingle Juſtice had 
Power to take the Jnfozmation of TUitnefſez againſt Criminals, 
neither could the Conſervatozs at Common Law take ſuch De- 
poſitions. They might remove oz ſecure the Oiſturbers of the 
Peace, and the Juſtices of Peace now may p2epare Buſineſs 
fo? the Seſſions ; but they have no Jurisditton bekoze the Jndit: 
ment found : But ik at any Time befoze the Statute they had 
taken ſuch Examinations, they were never given in Evidence 
againſt the Party. 

To which it was anſwered, That the Statute makes no Dil⸗ 
ference in this Caſe, fo2 the Power of a Juſtice of Peace to take 
Examinations is not grounded upon it; fo he might examine a 
Criminal by Uertue of his Office, and the Statute doth only en- 


kozce the Execution of his Dftice by commanding him to take 


ſuch Examinations; ſo that if he had committed it to TUri: 
ting, and tranſmitted it to the Gaol-Oeltivery, it would have 
been given in Evidence to convit the Party ; and the Reaſon 
why ſuch an Eramination ſhall be read, is not by Uertue of any 
Statute Law, but by the Authozity of the Perſon befoze whom 
the Dath is taken; and if ſuch Dath ſhould be kalle, the Party 
might be indicted fo2 Perjury. 


Fi. | The 


Term. S. Hill. 7 W. z. 


165 


The Court thereupon ſent the puiſne Judge to confer with 
the Juſtices of the Common Pleas, who returning, the Chief 
Juſtice declared, That it was the Dpinion of both Courts that 
theſe Depolitions ſhould not be given in Evidence, che Defen- 
dant not being preſent when they were taken bekoze the Bayo?, 
and ſo had loſt the Benefit of a croſs Examination. 

Then the Queſtions ariſing upon the Evidence to p2ove the 
Defendant gutlty, were thele : 


N. CAhether he was the Authoz and Compoſer of the 
Libel ? | 


2, CUhether he was guilty of the publiſhing it? 


As to the firſt Point, there was no Pꝛook that he was the 
Compoſer of it, o2 that he wrote it, but by his own Confeſſion 
befoxe the Mapoz. Now if ſuch Confeſton ſhall be taken as 
Evidence to convit him, it is but Juſtice and Reaſon, and ſa 


allowed in the Civil Law, that his whole Confeſſion ſhall be Evt- 


dence as well fo2 as againſt him, and then there will be no Pꝛoot 
of a malicious and ſeditious Publication of this Paper; fo2 he 
confeſſed that it was delivered by Miſtake. - 

Then as to his publiſhing it; if the Evidence had come up to 
hove that he read it, that will not be a Publication, and the 
(Uriting without the Publiſhing is no Crime, 

CTis true, my Loꝛd Coke ſaith, There tis malicioufly repeat- 
ed, 02 where a Copy of it is delivered to another, this will be 
Publication; but here is no Pꝛook that the Oefendant repeat- 
ed it fn the Pꝛelence of Dy. Hoyle; fo2 non conſtat, but that the 
Dockoꝛ might read it to the Parſon, 

The Jury, upon Conſideration of the whole Matter, found 
a Special Uerdi#, (viz.) That a certain Perſon to them un- 
known did p2onounce, diate and repeat the TUo2ds contained 
in the Libel, which the Defendant did write; and ik that will 


make him guilty of compoſing and making the Libel, then they 


find him guilty, and as to the Publication thereof, they find 
him not guilty. - N 
This Gerdick was afterwards argued, That there was ſuffi- 
clent Matter found to make the Defendant guflty ; koꝛ 'tis efſen- 
tial that a Libel ſhould be in Writing. Mods map make a malt- 
clous Speech, but *tis Writing which makes a Lihel; and this 
agrees with my Low Coke's Definition of a Libel, That 'tis 
dcriptura Defamatoria. 

Au This 


5 Rep. 125. 


5 Rep. 125. 
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This is the firſt Time that it became a CUriting, and there. 
loze it differs from Ttanſcribing, to2 that muſt be of ſomething in 
being befoze 2: But in this Cale, when the Defendant heard the 
TAlozds repeated, he knew they were dekamatozp, and he could 
have no other Purpoſe in writing it, but to perpetuate its Memo 

ry, and ſo he made it a Libel, which was not lo bekoꝛe. 

It was argued fo2 the Defendant, That there are thzee Things 
Pro De. to be conſidered in this Aer dict, ( viz.) the Writing, the Baking, 
and the Publication ; the Defendant is acquitted of the laſt, (9 
that if the Writing doth not amount to the Making and Compo: 

ſing, then he muſt be acquitted of the whole. | 
Now it cannot be ſatd, That Writing is either a Making, 
oz Compoſing what is witten; foz if that ſhouid be true, then 
: Man cannot wzite any Thing, but he muſt be the Autho? of 


The Writing map be ſome Evidence to a Jury, that he did 
it with an Intention to publiſh it, but he is acquitted of that; 
ſo that to make the Oefendant guilty of this Inkozmation, he mul 

be found to be a Contriver, 02 a Procurer of contriving it, which 
can never be by waiting a Copy. | 
pow far the bare Ad of tranſcribiug a Libel is criminal, is 
a Matter of another Conſideratton, tis certainly an Dftence, 
and by conſequence puniſhable to tranſcribe it; but it hath been 
a Queſtion, CUhether the writing and delivering it to the Party 
| himſelf is puniſhable by an Action on the Cale? And tis generallz 
Hob. 215. held, that ſuch an Adion did not lie at Common Law, becauſe 'tis 
+ ob 39- no Publication to deliver a Libel to the Party dekamed, which 
12 Rp, Dr. (SCflential to make a Man guilty of it; but becauſe *tis an Dffence 
7 ootons Againſt the King, and tendg to the Bzeach of the Peace, tis 
Caſe. puniſhable in B. R. by Inkozmation at the Suit of the Attozney 
3 Juſt. 174. Gencral. 
Now the Reaſon given in the Books, why an Aﬀion will not 
x Pigs 31. lie in ſuch a Caſe, is becauſe the Party intended to be defam? 
"6-125 receives no Injurp, fo2 he cannot be defamed where there is ne 
Publication of the Libel; and the Reaſon is the ſame in this 
Caſe, becauſe there was no Publication; and tis the ſame 
Offence to wzite and not to publiſh, as to wzite and imme⸗ 
diately to burn the Libel. 

Laſtly, Jf waiting oz tranſcribing a Libel is a Crime, yet 
as 'tis laid in this Inkozmation, and found by the Uerdi#, the 
Court cannot give Judgment on it; fo2 the Jury have found it 
gencrally, That if Writing is Making and Compoſing, then they 
{nd him guilty, but do not ſay Modo & forma as laid in the 
Inkozmation; they ſhould have found quo Animo he did wzite ” 

. urid. 


Lamb's Caſe, 
9 Kep. 60. 
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Curia. The Making a Libel is an Offence, though never pub: / 1 Sal. 
liſhed ; and ik one Ditates, and another waites, both are guilty ! 7 419, 
of making it. 14 270 
To what Purpoſe ſhould any one wyite, 02 copy after ano» 27:1. 414. 
ther, but to ſhew his Appꝛobation of the Contents of the Libel, TG 58. 
and the better to enable him to keep it in his Bemoyy, that hemay . 470. 
repeat it to others. 
© Now though the bare reading a Libel may not be a Crime, 
becauſe a Man map be ſurpuzed, and not underſtand what he is 
about to read ; yet when one takes it from another, and hears it 
ſpoken befo2e he waites it, this cannot be by Surpzize, becauſe 
he had Time to exerciſe his Thoughts befoze he wzites what 
he . ſo that tis not a Libel by repeating, but by 
wiiting it. | 
Jtdoth not appearupon the Evidence, that this Libel was ever 
witten befoze, ſo that the Defendant muſt be guilty of the 
Making ft, by firſt reducing it in TUriting, tho' pꝛobably he 
might not compole it. | 
'Tis true, the delivering it by Biſtake is no Publication, and 
if there was no other Evidence againſt him but his own Confeſ- 
ſion, the TUhole muſt be taken, and not ſo much of it as would 
ſerve to convic him. 
But when he lent his Servant to his Study fo2 a Pa⸗ 
per, when he did not appzove of the Paper bzought by the 
Servant, but fetched another, tis not material whether it was 
read by Dr. Hoyle 02 not, ko; if that was the Libel, and read 
by either, 'tis a Publication. 
Ik one repeats, and another wzites a Libel, and a third 
appꝛoves what is w2ote, they are all Makers of it; fo2 all Per- 
ſons who concur, and ſhew their Aſſent 02 Appꝛobation to do an 
unlawful At, are guilty : So that murdering a Man's Reputation 
by a ſcandalous Libel, may be compared to murdering his Per⸗ 
ſon, fo2 ff ſeveral are aſſiſting and encouraging a Man in the 
Af, tho' the Stroke was given by one, yet all are guilty of 
Homicide, Sed Adjournatur. 


King verſus Sharp & al. 


Ci. fa. againſt the Bail: To which, the Defendants plead- ;4., 5,12 8. 
_) ed in Bar, That the Pqincipal died befoze the Day of the 1 14. 5, 6. 
Reton of the Capias ad ſatisfaciend. againſt him, which might be , 253- 
the Alias Capias, fo? he doth not ſap ante retorn. alicujus Brevis de ed. 142. 
J Capias, &c. And upon a ſpecial Demurrer to this Plea, = (his 


2 


— — cn. — 
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Matcer being ſhewn fo2 Cauſe, fo2 he may die befoze the Retozn 
of the Alias Capias ad fatisfaciend. whereas the Condition was 
bzoken by the Keto2n of the firſt Capias, the Plaintiff had Judg: 
ment, although it was inſiſted, that this Plea being in Bar wag 
good to a Common Intent; but the Court was of Opinion, 
that the TU02d Alicujus was neceſſary, which being omitted, the 
Plea was ill. 


Haines verſus Jeſcott. 
Vide Haug h. Rohibition to the Eccleſiaſtical Court on a Suit there, againſt 


2 a Pan koꝛ marrying his Siſter's Baſtard- Daughter: The Rea: 
2 254, {ons offered were; 


255. i]. This Marriage is not prohibited by any Law, tis not 
2 Vent. 9,10. within any of the Levitical Degrees, and ſuch only are under the 
Cognizance of the Spiritual Court; fo2 if a Marriage is not 
under ſome of thoſe Pꝛohibitions, tis not to be impeached by 

32 H. 8. 38. any Court, becauſe tis ena#ed by the Parliament, That all 
Marriages contracked by lawful Perſons ſhall not be diſſolved; 
and ſuch are all thoſe who are not pꝛohibited by God's Law. 

2 Inſt. 683 Mob this Marriage is not pꝛohibited by God's Law, which 
muſt be intended the Levitical Law given to the Hebrews, under 
the Moſaick Diſpenſation; in which Law there are ſix Degrees 
of Conſanguinity, and ſeven of Affinity, expꝛeſiy koꝛbidden. 


In Conſanguinity. 
— 71. Hts Father's Siſter. 
15 >. His Hoher 
316, Ce. a Man muſt not þ 3. yy N Oiſter. 
marry Sie < 
9 5. Dis own Daughter. 


6, The Daughter of his Son 02 


In Affinity. 


1. Hts Uncle's Mike. 
2. Dis Father's Alike. 

| 3. His Father's TUife's Daughter. 
4. His Bꝛother's TUikfe, 

| 5. Dis Wife's Siſter. 

6. His Son's Wife, oꝛ his Wife's 

| Daughter. 
7. The Daughter of his Mike's 

= Son oz Daugbter. l 


But 


A Man miſt not 
marrp, 
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But a Siſter's Baſtard is not mentioned amongſt any of theſe 
Degrees. | 

It is true, the Levitical Law doth foꝛbid a Man to appꝛoach to 
any near of Rin to uncover their Makednels; but that can never 
be intended of a Baſtard, becauſe he is of Kin to no Perſon 
whatſoever; he is not eſteemed as a Child in our Law, neither 
is he of ſufficient Conſideration to raiſe an Uſe as one of the 
Hindꝛed of the Ozanto2; he is quaſi nullius Filius: And therefo2e 
it is not a pꝛincipal Challenge to him, being retozned of a Jury 
that he is of Kin to either Party, becauſe. he cannot be of Kin 
to any; ſo fn pleading either in a real oz perſonal Action, he can⸗ 


him, but it muſt by ſuch a Mame which is common, and may be 
aſſumed by any other Perſon. | 


It is alſo true by the eighteenth Canon of the Apoſtles, a Man 
who married his Siſter's Daughter, Clericus non poteſt eſſe, 
which is all the Puniſhment that the Church, in thoſe Days, 
could inflick on the Perſon lo married; they had no Jurisdickton, 
02 Power of Divorce, even in Caſes of inceſtuous Marriages, 
and therekoꝛe could not enter into any Examination of the Cauſe; 
but when the Parties were leparated, it was by the authozity of 
the Laws to which they were locally Subjeck; and therefo2e it may 
be a Queſtfon, That Power the Spiritual Court hath to pꝛocccd 
in this Matter? But it being a Jurtsdi#ton which hath okten 
been allowed, it was not diſputed now, only a Pꝛohibition was 
pzaped upon the whole Batter, 


Fcontra. 2 N Dey 1 ee 
The Plaintiff cometh too late fo2 a PDꝛohibition, fo2 he hath 
a1 wered all the Allegations in the Eccleſtaſtical Court, where if 
eppcared upon Pꝛook, that the very Parſon who baptized the 


Cee to him befoze Marriage; but he perſiſted in his Reſoli- 
lon, os 

Now as ts the Levitical Law, it erp2eſly prohibirs that ad 
proximum Sanguinis ſui non accedat; and at the Time when this 
Law was eſtabliſhed, there was no Difference amongſt the lſra*- 


therefoze a Baſtard was proximus Sanguinis amongſt theſe People. 
vho were the beſt Expoſitozs of that Law to whom it was firif 
Pomulged, and all the Commentato2s upon this Law do allow 
the unlawful Iſſue to be incapable of inheriting. 


Aunt, either by the Father 02 ads Side. is pꝛohibited; on 
r f | 0 


Bastard married her to the ]laintiif, and did not aggravate the 


lices between a Child bozn in Adultery, and lawful Marrioge; and 


not alledge any Kindzed, and nothing can be conferred upon 6 K. 55. 


But though the Marriage of the Uncle with the Niece is not 2 77. 683. 
fozbidden by the Levitical Law, pet that of the Mephew with the 


* 
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ſo by Conſequence the other muſt be ſa too, beeauſe it falls under 
the lame Degree of Kindzed with that which is fozbidden by 
J2ame. 15 | 

It is pꝛohibited by the Levitical Law foz a Man to marry his 
Siſter's Daughter; and it is no Dbjeftton to ſay, that a Baſtard 


is not a Daughter: Foz tho' ſhe is dep2ived of ſeveral Paivile. 
ges by particular Laws, yet if there is any Mozality in that 


S. C. 1 Salk. 


34 
Poſi, 175. 


Law, (which cannot be denied) it is mozally as unlawtui to mar: 
ry a Baſtard, as one boꝛn in lawful Medlock; and it is [o allo 
in Nature, ko the Levicical Law was grounded upon a natural 
as well as a politick Keaſon to enlarge their Kind2eD, and unite 
their Families, fo2 there are natural as well as legal Kindzed, 
and if this ſhail not be expounded to fall under the P2ohibition, 
that a Man ad proximum Sanguinis aon accedat, then a Mother 
may marry her Baſtary Son. | | 


The Court inclined not to grant a Pꝛohibition. Sed Adjour- 
natur. | 


Huſſcy verſus Jacob. 


Lond. ſſ. Illielmus Huſ- 
ley queritur 
de Alexandro Jacob in Cultod. 
Mar. Mareſc. Dom. Regis coram 


ipſo Rege cxiſten. pro eo videl't 


quod cum Civitas London, in 
hoc Regno Angliæ eſt & a toto 
tempore cujus contrarium memo- 
ria hominum non exiſtit fuit an- 
tiqua Civitas, cumq; etiam Villa 
de Hereford in hoc RegnoAngliz 
eſt & a toto tempore lupradicto 
fuit antiqua Villa, cumque etiam 
habet. & exiſtit & a toto tempore 
ſupradict. habebatur & fuit quæ- 
dam antiqua & laudabilis con- 
ſuetudo inter Mercatores & alias 
Perſonas Commercio utentes in 
Hereford præd. reſiden. & Mer- 
catores & alias Perſonas Commer- 
cio uten. in London præd. como- 
ran. uſitat. & approbat. videlt 
quod ſi aliquis Mercator vel alia 
Perſona in Hereford prad. reſt» 


den. faceret aliquam Billam. Ex- 
cambii ſecundum conſuetudinem 
Mercator. & eandem Billam Ex- 
cambii aliæ Perſonæ Commercio 
uten. in London præd. comoran. 
direxit & per eandem Billam re- 
quiſivit eundem Mercatorem vel 
aliam Perſonam Commercio uten. 
apud London præd. reſiden. in 
hujuſmodi Billa Excambii no- 
minat. cui eadem Billa Excam- 
bit fic direct. foret ad ſolven. 
aliquam denar. ſummam in 
hujuſmodi Billa Excambii men- 
tionat. alicui al. Mercatori vel 
aliæ Perſonæ Commercio uten. 
in eadem Billa Excambii nomi- 
nat. ad aliquod tempus in hu- 
juſmodi Billa Excambii ſpecitr 
cat. & quod fi hujuſmodi Mer. 
cator vel alia Perſona apud 
Lond. præd. commoran. cui aliqua 
talis Billa Excambii ſic direct. 
fuit hujuſmodi Billam en 

1 ibi 
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ſibi fic ut præfertur direct. ſecun- 
dum conſuetudinem Mercator. 
acceptavit tam hujuſmodi Mer- 
cator vel alia Perſona cui hu- 
juſmodi Billa Excambii ſic fuit 
direct. per hujuſmodi acceptatio- 
nem onerabilis exiſtit & a toto 
tempore ſupradicto onerabilis 
eſſe conſuevit ad ſolven. hujuſ- 
modi denariorum ſummam in 
hujuſmodi Billa Excambii men- 
tionat. hujuſmodi Mercatori vel 
aliz Pet ſonæ in hujuſmodi Billa 
Excambii nominat. ad diem five 
rempus in hujuſmodi Billa Ex- 
cambii appunctuta. pro ſolutione 
inde ſecundum tenorem & effec- 
tum hujuſmodi Billæ Excambii 
cumq; præhonorabilis Dominus 
Chandois 21 die Octobris Anno 
1693. apud Hereford præd. exi- 
ſten. & Commercio uten. videl't 
apud Lond. præd. in Paroch.beatz 
Mariæ de Arcubus Cin Warda de 
Cheap ] feciſſet primam ſuam 
Billam Excambii geren. datum 
eildem Die & Anno & eandem 
Billam Excambii prafat. Alexan- 
dro Jacob adtunc apud London 
prxd. in Paroch. & Warda præd. 
reſiden. & commoran & Commer- 
cio uten. direxiſſet & per eandem 
Billam Excambii præd. Dominus 
Chandois requiſivit præfat. Alex- 
and. Jacob ad ſolven. infra Men- 
ſem poſt viſum Billæ Excambii 
ſui primæ ſummam centum & 
viginti peciar. Auri [ Anglice vo- 
cat. Guineas] præſat. Will'oRuſ- 
ley per nomen Captain Huſſey, 
præd. Dom. Chandois & Will'o 
Huſſey adtunc & ibidem Com- 


mercio uten. idemque Willielmus 


pred. Billam Excambii poſtea 


ſcilicet 28 die ejuſdem Menſis 
Octobr. Anno ſuptadicto apud 
London præd. in Paroch. & 
Warda ptæd. cidem Alexandro 
oſtendebat & adtunc & ibidem 
przefar. Alexand. requiſivit accep- 
tare præd. Billam Excambii & 
ſolvere eidem Will'o præd. cen- 
tum & viginti pecias Auri | An- 
glice vocat. Guineas] ſecundum 
tenorem Billæ præd. & ſuperinde 
præd. Alexander adtunc & ibid. 
(up. viſum inde acceptavit præd. 
Billam Excambii ſecundum con- 
ſuetudinem Mercator. præd. ra- 
tione cujus quidem acceptationis 
præd. Billa Excambii ac ratione 
præmiſſor. idem Alexand. ſecun- 
dum conſ. præd. ſic ut præfertur 
uſitat. & approbat. onerabilis 
devenit ad ſolyen, præfat. Wil l'o 
præd. centum & viginti pecias 
Auri in Billa Excambii præd. 
mentionat. ſecundum fotmam & 
effectum Billæ præd. & præd. 
Alexander poſtea (cil't Die & An- 
no ultimo mentionat. apud Lon- 
don prad. in Paroch. & Warda 
pred. in conſ. præmiſſor. præd. 
{uper ſe aſſumpſit & eidem Will's 
adtunc & ibidem fideliter pro- 
miſit quod ipſe idem Alexander 
præd. 1 20 pecias Auri [| Anglice 
vocat. Gutneas |] in Billa Excam- 
bii præd.mentionat. przxfat.Will'o 
ſecundum formam & effeQum 
Billz Excambii bene & fideliter 


ſolvere & contentare vellet, cumq; 


etiam præd. Alexander poſtea 
ſcil't primo die Decembris Anno 
Dom. 1693. apud London prad. 
in Parochia & Warda præd. inde- 
bitatus fuiſſet cidemWilloin ali- 
is centum & viginti peciis Auri 

[ Anglice 
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C Anglice vocat. Guineas] valoris 


centum & triginta & duar. libra- 
rum legalis monetæ Angliæ pto 
tanta denarior. ſumma per cun- 
dumWill'um pro codem Alexand. 
& ad ſpecial. inſtantiam & requi- 
ſitionem ipſius Alexandri ante 
tempus illud ſolut. etrogat. & 
extrapoſit. & ſic inde indebitatus 
cxiſten. præd. Alexander in con- 
ſideratione inde ſuper ſe aſſumpſit 
& cidem Will'o adtunc & ibidem 
fideliter promiſit quod ipſe idem 
Alexander præd. 120 pecias Au- 
ri [vocat. Guineas] valoris 1321. 
ult mentionat. cidem VVill'o cum 
inde requiſit. eſſet bene & fideliter 
ſolvere & contentare vellet cum- 
que etiam præd. Alexander poſtea 
{cil't eodem primo die Decembris 
Anno ult. ſupradicto apud Lon- 
don præd. in Paroch. & Warda 
præd. indebitat. fuiſſet præfato 
Wil'o in al. centum & triginta & 
duabus libris ſimilis legalis mo- 
netæ Angliæ pro tantis denarior. 
ſummis per eundem Willielmum 
eidem Alexandro ad ſpecial. in- 
ſtantiam & tequiſicon. ipſius Alex- 
andri ante tempus illud mutuo 
dat. & accommodat. & ſic inde- 
bitat. exiſten. præd. Alexander in 
conſ. inde. ſuper ſe aſſumpſit & 
eidem Will'o adtunc & ibidem fi- 
deliter promiſit quod ipſe idem 
Alexander præd. centum & vi- 
ginti pecias Auriſvocat. Guintas] 
ult. mentionat. eidem Will'o cum 
inde requiſit. eſſet bene & fideli- 
ter ſolvere & contentare vellet 
cumque etiam præd. Alexander 
poſtea ſcil't codem primo die De- 
cembris Anno ult. ſupradicto a- 


pud London præd. in Paroch. & 


Warda præd. indebitat. fuiſſet ei- 
demWillo in al. centum & vigin- 
ti peciis Auri [ vocatis Guineas] 
valoris centum triginta & dua- 
rum librar. ſimilis legalis monetæ 
Angliæ pro conſimili denar. ſum- 
ma per eundem Alexandrum pro 
præfat. Will'o & ad uſum iptius 
Willi. ante tempus illud habita & 
recepta & ſic inde indebitatus 
exiſten. præd. Alexander in con- 
ſider. inde ſuper ſe aſſumpſit & 
eidem Will'o adtunc & ibidem 
fideliter promiſit quod ipſe idem 
Alexander præd. 120 pecias Au- 
ri C vocat. Guineas | ult. mentio- 
nat.cidem Will'o cum inde requi- 
ſit.eſſet bene & fideliter ſolvere & 
contentare veller præd. tamen 
Alexander ſcparal. promiſſion. & 
aſſumptiones ſuas præd. in forma 
præd. factas minime curan. fed 
machinan. & iraudulenter inten- 
den. eundem Will'um in hac parte 
callide & ſubdole decipere & de- 
fraudare prxd. 120 pecias Auri 


I[Anglice vocat.Gttneas]:n pred. 


prima promiſſione ſuperius men- 
tionat. ad Menſem poſt viſum 
Billæ Excambii prad. ſuperius 
mentionar. ſeu ptæd ſeparal. de- 
nar. ſummas in præd. ſecunda, 
tertia & quarta promiſſione ſupe- 
rius mentionat. eidem Wilb'o non 
ſolvit licer ad ſeparal denario- 
rum ſummas in præd. ſecunda, 
rertia & quarta promiſſione ſupe· 
rius mention. e idem Will'o ſolven. 
præd. Alex and. polica ſcil't deci- 
mo die Aprilis Ann. Dom. 1694. & 
ſæpius poſtea apud London præd. 
in Parochia & Warda præd. pet 
præd. Wilbum requiſit. fuit fed 
il. ei hucuſque ſolvere omnino 

I recuſavit 


* 
m — 
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ccuſavit & adhuc recuſat unde id. 
will'us dicit quod ipſe deteriorat. 
eſt & damnum habet ad Valen— 
tiam quadraginta librar. & inde 

roducit ſectam, & c. Et modo 
ad hunc diem (cil't diem Veneris 
prox. poſt Craſtinum Sanctæ Tri- 
nitatis iſto eodem termino uſque 
quem diem præd. Alexander ha- 
buit licentiam ad Billam præd. 
interloquen. & tunc ad reſpon- 
den. coram Dom. Rege apud 
Weſtm. ven. tam prad. Will'us 
pet Attorn. ſuum præd. quam præd. 
Alexander per Vincent Skeynes 
Attorn. ſuum & idem Alexander 
defen. vim & injuriam quando, 


&c. & quoad ſecundam, tertiam 


& quartam promiſſionem & aſ- 
ſumptionem in Nartatione præd. 
ſuperius mentionat. idem Ale- 
xander dicit quod ipſe non aſ- 
ſumpſit ſuper ſe modo & forma 
prout præd. Will'us ſuperius ver- 
ſus eum queritur & de hoc ponit 
ſe ſuper patriam, &c. & pred. 
WilPus inde ſimiliter, &c. & quo- 
ad præd. primam promiſtion. & 
aſſumption. in Narratione præd. 
ſuperius mentionat. idem Alexan- 
der dicit quod ipſe virtute Billæ 
Excambii præd. prima promiſ- 
ſione & aſſumption. ſuperius men- 
tionat. & per ipſum ut præfertur 
fact, onerari non debet quia pro- 
teſtando quod præd. Dominus 
Chandois præd. tempore con- 
ſectionis Billæ Excambii præd. 
ſeu unquam poſtea non fuit Per- 
ſona Commercio uren', proteſtan- 
do etiam quod prad. Will'us præd. 
tempore confection. ejuſdem Bil- 
Iz Excambii non fuit Perſona 
Commercio uten. prout præd. 


Will'us per Narratioriem ſuam 
præd. ſuperius ſupponit pro pla- 
cico idem Alexander dicit quod 
poſt 29 diem Septembris Anno 
Dom. 1694 & antca conſectio- 
nem prime Billæ Excambii (cil'c 
21 diem Decembris Anno Dom. 
1693: ſupradicto apud London 
pred. in Paroch. & Warda pred. 
prædictus Dominus Chandois & 
Will'us ludebant inter ſe cum aleis 
ad quendam ludum Ang lice vo- 
cat. Hazard | quodque præd Do- 
minus Chandois adtune & ibid: 
ad ludum il. ad unum tempus & 
ad unum coitum L Anglice a 


- Meeting ] perdidit præſat. Will's 


ſupra mentionat. ſummam 120 
peciarum Auri | Anglice vocat. 
Gutneas] quodque pro ſecuri- 
tate ſolutionis earundem 120 pe- 
ciar. Auri per ipſum præd. Do- 
minum Chandois præfat. Will'o 
ut przfertur perdit. idem Domi- 
nus Chandois poſtea ſcil't 2 1 die 
Octobris Anno Dom. 1693. ſu- 
pradicto apud London præd. in 
Paroch. & Warda præd, primam 
ſuam Billam Excambii eidem Ale- 
xandro direxit & per candem 
Billam Excambii præd. Dominus 
Chandois requiſivit eundem Ale- 
xandrum ad ſolvendum ad men- 
ſem poſt viſum Billæ Excambii 
prædicti præd. ſummam 120 pe- 
ciar. Auri | vocat. Guineas] præd. 
Will'o poſteaque ſcil't præd. 28 


die Octobris Anno ultimo ſu- 


pradict. ſuper viſum præd. primæ 
Billæ Excambii idem Alexander 
apud London præd. in Paroch. & 
Warda præd. prædictam Billam 
Excambii pro ſolutione præd. 120 
peciar. Auri acceptavit & ſuper 

Yy fe 


% 
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ſe aſſumpſit prout præd. Will us 
r Narrationem præd. ſuperius 


uppoſuit quorum præmiſſor. præ- 


textu ac vigore ſtatuti præd. in 
eo caſu edit. & proviſ. præd. pri- 
ma Billa Excambii per ipſum 
Alexandrum ut præfertur accep- 


tat. & acceptatio. inde & pro- 
miſſio 


& aſſumptio ipfius 
Alexandti per ipſum Alexand. ut 


præ fertur fact. devener. & fuer. 


& modo ſunt vacuæ & nullius 
vigoris in lege & hoc parat. eſt 
vetificare unde pet. judicium ſi 
ipſe virtute Billæ Excambii præd. 
per præfat. Dominum Chandois 
contra formam ſtatuti præd. ut 
præfertut dat. & confect. & per 
ipſum eund. Alexandrum in for- 
ma præd. acceptat. onetari de- 
beat, &c. & ptæd. Wili'us dicit. 
quod ipſe per aliqua per præd. 
Alexandrum ſuperius placitando 


allegat. quoad primam promiſſio- 


nem & aſſumptionem præd. ab 
actione ſua præd. inde verſus ip- 
ſum Alexandrum haben. præcludi 
non dedet quia dicit quod placi- 
tum præd. per præd. Alexandrum 
modo & forma præd. ſuperius 
placitat. materiaque in eodem 
content. minus ſufficien. in lege 
exiſtunt ad iplumWillum ab acti- 
one ſua prad. inde verſus pred. 
Alexandrum haben. præcluden. 
ad quod quidem placitum ipſe 
idem Will'us neceſſe non habet 


nec per legem terrz tenetur aliquo 


modo relpondere & hoc parat. 
eſt verificare unde pro defectu 


ſufficien. reſpon. in hac parte ipſe 


id. Wilbus petit judicium & dam- 
na {ua occaſione non petformatio- 


nis pred... primæ promiſſionis & 


4 


aſſumptionis ſibi adjudicari, &c. 
& pro cauſis morationis in hac 
parte ſecundum formam ſtatuti 


in eo caſu edit. & proviſ. idem 


Will'us oſtendit & curiæ hic de- 
moaſtrat has cauſas ſequen. vi- 
dePt quod placitum præd. attin- 
xit ſolummodo ad generalem 
exitum necnon eſt duplex per- 
plex. incertum & carens forma 
necnon minime reſpondens Nar- 
rationem prxd. & præd. Alexan, 
dicit quod placitum prxd. per ip- 
{um Alexandrum quoad primam 
promiſſionem & atſumptionem 
modo & forma præd. ſuperius 
placitat. materiaque in eodem 
content. bonum & ſufficien in lege 
exiſtunt. ad ipſum W ill'um ab acti- 
one ſua præd. inde verſus ipſum 
Alexandrum haben. pracluden, 
quod quidem placitum materiam- 
que in eodem content. ipſe idem 
Alexander parat. cit verificare & 
probare prout Curia, &c. & quia 
præd. Wilk'us ad placitum illud 


non teſpondit nec il. hucuſque ali- 


qualiter dedicit ipſe idem Ale- 
xander ut prius petit judicium & 
quod præd. Will'us ab actione ua 
pred. inde verſus ipſum Alexan- 


drum quoad primam promiſlio- 


nem & aſſumptionem haben. præ- 
cludatur, &c. {ed quia Curia dicti 
Dom. Regis nunc hic de judicio 
{uo de & ſuper præmiſſis redden. 
nondum adviſatur dies inde dat. 
eſt partibus præd. coram Dom. 
Rege apud Weſtm. uſque diem 
prox. poſt, &c. de Judicio ſuo de & 
ſuper præmiſſis il. audien. eo quod 
Curia dicti Dom. Regis nunc hic 
inde nondum, &c. & quoad 
trian. tam exitum præd. inter 

partes 
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partes præd. ſuperius junctum per 
patriam trian. quam ad inquiten. 


quz damna præd. Will'us Huſſey 


ſuſtinuit occaſione Pramiſſorum 
przd. unde partes pred. in judici- 
um Curiz ſe poſuer. ſi contingat 
judicium inde pro pred. Will'o 


| Huſſey verſus prafatum Alexan- 


drum Jacob reddi ven. inde jur. 
coram Dom. Rege apud Weſtm. 


ad prafat. diem & qui nec, &c. 


ad recogn', &c. quia tam, &c. 
idem dies datus eſt pattibus 
præd. ibidem, &c. 


Huſſcy verſus Jacob. 481 
| ws 13 
1 was an Aion on the Caſe bought upon a Bill of % ,,, 
Exchange againſt the Acceptoz, wherein the Jlainttff ſets 409, : Lats. 
fozth, That the Bill was dzawn by my Loꝛd Ch ndois upon the 454, 457. 
Defendant, fo2 the Payment of 120 Gutneas to the Platntiff. 
Then he ſets kozth the Cuſtom ok Merchants, and that both the 
Dꝛawer the Plaintiff, and the Acceptoz, were Perſons uſing 
Trade and Merchandizing, and that the Dekendant had not paid 
the Yoney, &c. I | Le | 
The Defendant by Pꝛoteſtation (ſaith, That neither my Lo 
Chandois, 02 the Plaintiff, were Perſons ufing Merchandize at the 
Time when the Bill of Erchange was dzꝛawn, oz at any Time 
afterwards. Then he pleads, That after the making the Sta- ir Car. 2. 
tute of Gaming, and befoze the ſaid Bill was given, mp Lozd 8 4; 
Chandois, and the Plaintiff, did play at Dice at a Game cal- 5, Cc. pf, 
led Hazard; and that my Lo2d at one Time and Meeting did loſe 351. 
120 Guineas to the Plaintiff, and that, fo2 ſecuring the Pap⸗ 
ment thereof, he did dzaw the Bill of Exchange upon the Deken⸗ 
vant, who accepted the ſame; and that by Gertue of the ſaid 
Statute the Acceptance was void in Law. 
The Plaintiff demurred ſpecially, and ſhewed fo2 Cauſe, That 
this Plea did amount to the General Jſlue, and no moze; and the 
Ocfendant joined in Demurrer. | | 
Foz the better underſtanding this Caſe, it may be neceſſary 
to recite ſome Part of that Statute, (viz.) If any Perſon ſhall 
play other than for ready Money, and ſhall loſe above 100 l. at 
one Time upon Ticket or Credit, the Loſer ſhall not be bound 
to pay it; bur the Contract for the ſame, and all Judgments, &c. 
and other Acts and Deeds, and Securities whatſoever for ſuch Money, 
{hall be void. | ED | 
Thoſe who argued againſt this Plea ſaid, That the Statute 
of Gaming cannot be pleaded to this Aﬀion, becauſe tis no 
Aulwer to the Cuſtom of Merchants, ſo that the Declaration is 
[cue notwithſtanding this Plea. 12 8 5 
. Beſides, 
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Veſides, tis not alledged that the Money was loſt upon 
Ticket 02 Credit, oz that it was not paid down at that Time 
when it was loſt; koz in ſuch Caſes only the Contracts are 
void, 

Now by this Tap of JIleading, the Defendant hath not lo 
much as bzought himſelf within the Purview of the Statute, 
which was made againſt deceitful, diſozderly and exceſſive Ha: 
ming; and therekoze ſhall not have the Bencfit of the conſe: 
quential Part of the Law, which is the. Avoidance of the 
Contra. 

But this Statute doth not hinder the Plaintiff from his 
Ation, becauſe he being a third Perſon, and not concerned in 
the Gaming, may pꝛomiſe the ]Payment of the Money upon a good 
C onſidcratton. 

As, if a Man loſe above 100 l. at one Sitting, and give 
Judgment fo2 the Payment; and a third Perſon doth p2omiſe 
the TUinner, That in Conſideration he will not take out Execu⸗ 
tion within a Pear, that he will pay the Money. This is a good 
Pꝛomiſe, and will bind him, becauſe it may have a reaſonable 
Beginning; fo2 pꝛobably the Loſer would not plead to the Sci. fa; 
02 take any Advantage of the Statute. 

So if A. win above 100 l. of B. and at the ſame Time is 
indebted to C. in the like Sum, and then both A. and B. become 
bound to C. fo2 the Payment of the Money, 'tis a good Bond, 

and not to be avoided by the Statute. 

This Action being brought againſt the Acceptoz, he muſt now 
anſwer upon a ſuppoſed Contract of his own, and not upon a 
joint Contract with another; foz every Endozſer undertakes ſe: 

verally fo2 himſelf, and the Defendant in this Caſe hath under: 
taken to pay the Sum in Demand upon a ſubſequent Contra#x 
made by himſelf. Poſſibly my Lozd Chandois might have taken 
Advantage of the Statute, but the Defendant cannot; fo2 his 
CIndertaking being ſubſequent to the Gaming, is neither within 
the Intent oꝛ Letter of the Law. 


2, Tis not averred in the Plea, That the Plaintiff Huſſey 
did accept the Biil fo2 ſecuring the Payment of the Boney loſt 
at Play; and without ſuch Averment, tis not within the Mean⸗ 
ing of the Statute, | — 


Econtra. | 

It this Caſe ſhould not be within the Statute, becauſe 'tis anew 
Cindertaking, then it would eaſily be eluded by getting one to 
be brund koz the Money loſt at Play, which is a new Underta- 

| king, 


«; 
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king fo2 the Payment, and ſv the Statute would be of veep Tit 
tle Uſe. 
1. To the Cufforh or Hetthants, it lied not be anlwweked 
as tis fer fo2th in the Declaration; thy there | te is 15 5 7 Pare 
enough, which alters the Custom. fot 1 
7 fo?th, which is afledged tv be djawii actowiy 1 

of erchants, but with this Impe vient Thor, it 105 le 
40 u Serutity fo) the Payment of ohes wb \ whi 
Bill ought not to be taken by La Pl that hoop Td EA 
ls admitted, tis avoided by ah Act 1 Partiament 


. As tb the ſecohid Objettton, the Plea 18, That jacob 

ace the Vi 1. 0 * th whit L i an How Ha, pk: ich 8 8 
ep won at [ r 

Policy, whith is void by the Statute: 02 the Ferment 


Econtta. AS ta the firſt A Edit 'tis 6 {6 Pac 
doth amount to the Henietal Jlue M, 12171 many Tal 8 Moy Dixon verſus. 
plead Special Batter to avotd the , tho' h p Thompſon. 
might give it in Evidence upon the —— - 1. 5 0s in Debt 

upon a Bond againſt a Feme Covert, La may plead Coverture, 

02 give it in Evidence i übon Non «ſt 


Whith , 5 2 Show, 


The Law gre pleaded ts confine w ith. he Ackion b ught 
againſt the Defenvirit which he bit „ but ha 
ſhewed Special Matter to oath e 4 


It cannot be denten, but that tk the _ ld ren toitiche 

againſt my Low Chandois, the Dꝛawer, upon the Refuſal of facob 
to pay it, my Low might have 5 1 of the 7 te, 
which is an Argument t that the Detenvant 1 oth take the ſume 

Advantage, betauſe his new Contraft ffanys updn che foxmer Con⸗ 
ſideratfotr, and tis bur & farther Serien for the ſane Money 
loſt at Play : 3 and his Acceptance of the Bill is an erpzeſs 320- 


mite to pay it. 
[3 = 
e pl oof 


Now this Garning'miuft be either Fon raw one 


Money; but tis plain it could not 
. Loſer would not have dzawn ou Still fi 


ahereupon'Judgment was rent 02 the 


Wilden verſus Howard! 


Hertf. ſſ. beser nu - de; attach. flit 24 refpondet, fot 


Villa, San- hantii Howard de 120 
Ai Albahi 3 in 2 preed. Inhol- vi & Atmis, &c. domum ipfus 


2 2 Johannis 


_ 


* 
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Velides, tis not alledged that the Money was loſt upon 
T icket 02 Credit, oz that it was not paid down at that Time 
when it was loſt; to2 in ſuch Caſes oniy the Contracts are 
vom. 

Mow by this Tay of JIleading, the Dekendant hath not lo 
much as brought himſelf within the Purview of the Statute, 
which was made againſt deceitful, dilozderly and exceſüve Ga. 
ming; and therekoze ſhall not have the Benefit of the conſe: 
quential Part of the Law, which is the Avoidance of the 
Contract. 

But this Statute doth not Hinder the Plaintiff from his 
Ackion, becauſe he being a third Perlon, and not concerned in 
the Gam:ng, may p2omile the Papment of the Money upon a good 
C onſidcratton. 

Qs, if a Man loſe above 100 |. at one Sitting, and give 

Judgment koz the Payment; and a third Perſon doth pꝛomile 
the TTinner, That in Conſideration he will not take out Execu⸗ 
tion within a Pear, that he will pay the Boney, This is a good 
Pꝛomiſe, and will bind him, becauſe it may have a reaſonable 
Beginning; fo2 probably the Loſer would not plead to the Sci. fa”, 
02 take any Advantage of the Statute. 

So if A. win above 100 J. of B. and at the ſame Time is 
indebted to C. in the like Sum, and then both A. and B. become 
bound to C. fo2 the Payment of the Money, tis a good Bond, 
and not to be avoided by the Statute. 

This Ackion being bzought againſt the Acceptoz, he muſt not 
anſwer upon a ſuppoſed Contra# of his own, and not upon a 
joint Contra# with another; fo2 every Endozſer undertakes ſe⸗ 
veraliy fo2 himſelf, and the Defendant in this Cale hath under- 
taken to pay the Sum in Demand upon a ſubſequent Contra# 


made by himſelf. Poſſibly my Loꝛd Chandois might have taken 


Advantage of the Statute, but the Oefendant cannot; fo2 his 
Clndertaking being ſubſequent to the Gaming, is neither within 
the Intent 62 Letter of the Law. 


2, *Tis not averred in the Plea, That the Plaintiff Huſſey 
did accept the Biil fo2 ſecuring the Payment of the Monep loſt 
at Play; and without fuch Averment, tis not within the Bean: 
ing of the Statute, 


Econtra. 
It this Caſe ſhould not be within the Statute, becauſe 'tis a new 
Cindertaking, then it would cafily be eluded by getting one to 
pe brimd koz the Money loſt at Plap, which is a new Underta⸗ 
| king, 

4 
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king on the Payment, and lo the Statute would be of very lit: 
tle Ale. | 1 1 
1. To the Cuſlom of Merchants, it need not be ankweted 
as tis ſet fo2th in the Declaration; koz there is Special Batter 
enough, which alters the Cuſtom. *Tis true, there is a Bill 
et koꝛth, which is afledged to be dꝛawn actowing to the Cuiffoty 
of Perchants, but with this Jmpedfnient, That it was diy 
as a Security fo2 the Payment of Money won at Play, whic 
Bill ought not to be taken by Lato; fo that though the Cuſtom 
is admitted, tis avoided by an At of Parltament. 


2. As td the ſecond Odjedton, the Plea is, That Jacob. did 
| accept the till fo2 the Sum fo? which it was dꝛawn, which was 
> fo2 Monep won at Plap; tis a Contraf fo? the Payment of ſich 
Money, which is void by the Statute. 


| Econtra, AS to the firſt Exception, That tis a leq whith , , 
doth amount to the Heneral Jſſue ; a Man in many Caſes may Dixon verſus 
| plead Special Matter to avotd the j-lainttf's Aﬀion, tho' he 7% en. 


might give it in Evidence upon the General Illue; as in Debt 
upon a Bond againit a Feme Covert, ſhe may plead Coverture, 
{ 02 give it in Evidence upon Non eſt Factum. 

The Law here pleaded is conſiſtent with the Aion bzought 
| agatnſt the Defendarit which he hath confeſſed, but hath alſo 
ſhewed Special Matter to avoid ie. 

It cannot be denied, but that if the Aﬀion had been bꝛought 
againſt my Loꝛd Chandois, the Dꝛawer, upon the Refuſal of Jacob 
to pay it, my Loꝛd might have taken Advantage of the Statute, 
which ts an Argument that the Defendant ſhall alſo take the ſame 
Advantage, becauſe his new Contraft ſtands upon the fozmer Con⸗ 
ſideration, and tis but a farther Securtty ko; the ſame Boney 
loſt at Play; and his Acceptance of the Bill is an erpzeſs 1320- 
miſe to pay tt. 5 3 

Now this Gaming mut be either upon Ticquet oz koz ready 
Money; but tis plain it could not be koꝛ ready Money, koz then 
the Loſer would not have dawn this Bill fo2 the Payment of 
it: TUhereupon Judgment was given fo2 the Defendant. 


| Wilſon verſus Howard. 
Hertf. f.J"DwardusWilſon nu- der, attach. fuit ad reſponden. Jo- 


per de Villa San - hanni Howard de placito quare 
Ai Albani in Com, præd. Inhol- Vi & Armis, &c. domum ipſius 


Z 2 Johannis 


= — 
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Johannis Howard apud Villam 


Sancti Albani præd. fregit & in- 
rravit & bona & Catalla ſua ad 
valentiam decem Librarum ad- 
tune & ibidem nuper invent. 


cepit & aſportavit & alia enormia 


ei intulit ad grave damnum ipſius 
Johannis Howard & contta pa- 
cem Domini Regis nunc, &c. 
& unde idem Johannes per Jo- 
hannem Leigh Attorn. ſuum que- 
ritur quod Edwardus Wilſon Vi- 


ceſimo ſeptimo Die Oct obris An- 


no Regni Domini Regis nunc, &c. 
Vi & Armis, &c. Domum ip- 
ſius Johannis Howard apud Vil- 
lam Sancti Albani præd. fregit 
& intravit & bona & Catalla ſua 


videl't viginti Modios ¶ Anglice 


Four Loads] tritici ipſius Jo. Jos 
hannis Wilſon ad valentiam, &c. 
adtunc c ibidem nuper invent. 
cepit & aſportavit totam tran(. 
greſſionem præd. a prædicto Vi. 
ceſimo ſeptimo Die Odtobris 
Anno Regni dicti Domini Regis 
ſeptimo ſupradicto uſque deci- 
mum ſeptimum Diem Novem- 
bris tunc prox. ſequen. diverſis 
diebus & vicibus continuando 
& alia enormia ei intulit ad gra- 
ve damnum ipſius Johannis Ho- 
ward & contra pacem, &c. un- 
de dicit quod deteriorat. eſt & 
damnum habet ad valentiam vi- 
ginti Librarum & inde e 
fectam, &c. | . 


Wilſon verſus Howard. 


Reſpaſs fo? taking four Loads of TUheat with a Conti. 

nuando fo2 a whole Month; tbere was Judgment in the 
Common Pleas by nil dicit, and a Writ of Erro2. aye: And 
the Erroꝛs aſſigned were, 


ſſ. 1. That the Uosds Viginti Modios Tritiei, [ Anglice F our 
Loads of TUheat] are inſenſible ; foz Modius ſignifies a Bulhel, 
and tis not poſſible to make four Loads of Twenty Buthels. 


2. The Treſpaſs is fo? breaking the Plaintiff's Houſe, with a 
| continuando totam Tranſgreſſionem fo2 a Month; which cannot 
-10. 6 44d. he, ko; a Yan muſt have ſome C ime to reſt. 


Econtra. To which it was anſwered, (viz.) As to the firſt 
Erro2 afligned, the Anglice is void, and then the Viginti Modios 
Tante 17 be well underſtood. 

The Continuando ſhews, that the Taking was not all at 
the fame Time, like the Caſe in the Year-Book, 21 H. 6. where 
Treſpaſs was bꝛought fo2 taking his Goods, (viz.) Two Loads 
of heat, with a continuando diverſis Diebus & Vicibus, from 
ſach a Dab to ue a Dapꝛ and held good: F02 a Treſpaſs * 


4 


Vide 1 Sid. 


21H. 6.43. a. 
2 Koll. . 


549. 


— — — — 
1 - — 


— 
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be he done in taking ſuch u Quantity of Goods which cannot be re- 11 5 Med. 


moved in one Dap, and therekoze the Continuando is to ſhew 38 a 17 629 
how it was done. 4 5 


Mod. 253. 
Beſides, where a Continuando is not well laid; and intire Da- 74. 126. 


mages given, it ſhall be intended fo2 that only which can have a 
Continuance, and lo was the Opinion of the Court in this 
Caſe ; fo2 the taking the Cozn is laid to be on fuch a Day con- 
tinvando Tranſgreſſionem præd', from that Day to ſuch a Oay, 
which is inſenfible, and lo Damages could not be given, fo: 
that and a Continuando, may be laid quoad fractionem Domus, as 
well as Pedibus ambulando ; but of that it was doubted: Fo2 if 
it had been continuando Tranſgr: eſſionem præd. generally, it had — 319: 
been well enough; but tis totam Tranſgrefſionem, which cannot, avs 363, 
be foz bꝛeaking a Houſe, 3 
There was another Objeckion, (viz.) That the Defendant bons Ray. 396. 
& Catalla adtunc & ibidem nuper invent. cepit, &c. which cannot 
be at one and the ſame Cime. 
To which it was anſwered, That the Wow Nuper relates on⸗ 
ly to the Time of Declaring, but the Time is not material, 


fo2 he can give in an but on taking. The ä was 
affirmed. 


; 1 Salk, 175, 
80 


Rex verſus Commings G l. Gauge, 
| Ante, 96. 
HE Detendants were indicted at the Seflions ; fo? that they | 
being choſen Dverlſeers of the Pooꝛ of the Pariſh of Lynn fo2 
the Pear 1693. and having taken upon them that Office, they & 
uterque eorum did collet and receive ſeveral Sums of Yoney fo2 
the Reltef of the Pooꝛ, and did refuſe to accompt within four Days 
after the End of the ſaid Pear; and after, other Overſeers were Eu 2; 
nominated to give an accompt to two Juſfices of the Peace of Paragraph a, 
the S ums by them recetved, and to deliver over the ſame to the“ ide 2 Salk, 
new Overſeers ; but converted it to their own Uſe, and' did uſe 525, 53“ 


other fraudulent Practices to deceive the 1002, & c. contra formam 
Statuti, &c. 


This Jndidment i was removed into B. R. 0 Certiorari ; g and 
the Exceptions to it were, 


1. That an Jndi#ment will not lie fo2 this Offence; fox: tis bar 6 Md 
grounded on an At of Parliament; which appoints the Dver- g / 
ſeers to accompt, and a Puniſhment fo2 Refuſing, (viz.) To © 
be committed by two Juſtices of the Peace till they accompt 


and 


* 


* mn = 9 1 
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a Roll. Abr. 
79. 


2 Roll. Abr. 
$r. 
5 Eliz. 


and pap what remains in their Hands, there to remain without 


So that this being an Offence made by a particular Statute, 
which was not fo at Common Law, and direting how the De. 
fender ſhould be puniſhed ; that muſt be the Remedy, and na 0- 
ther can be purſued. 


2. Ik an Jndi#nient will not lie fo2 this Offence as ſet fozth, 
it will not fo2 the other fraudulent Practices mentioned in it, be. 
cauſe 'tis too general: And do it hath been adjudged in like 
Caſes, (viz.) Where a Man was indicked foz being a Common 
* it was held void without laying ſome particular Df. 
ence, 


3- 'Tis (aid, That being Overleers of the Pariſh of Lynn, 
they did collet ſeveral Sums, &c. but have laid no Uevue where 
the Money was collected; neither is it mentioned what Sums 
were received. | | 

4. Two are indited, and 'tis ſaid, that they & uterque eotum 
did receive Monep, which they had not bzought to accompt: 
This is likewiſe void fo2 the Jncertainty, becauſe the Ack of 
one is not the Ac of the other; as where four were indid⸗ 
ed fo2 uſing a Trade contra formam Statuti, ſetting fozth that 
they & uterque eorum did ule the Trade, it was quaſhed foz this 
— fo2 the Uſing of one cannot be the Aſing of the 
other, | | 


The Overſeers are required by the Ac to accompt, and 
their Refuſal is a Contempt of the Law, foz which they may 
be indided: And as to that, there is no Difference when a Thing 
is enjoined, and when tis p2obibited by a Statute; fo2 when 
tis pꝛohibited, the Party ſhall not only have his Action fo2 the 
Injury, done, but the Offender ſhall be puniſhed at the King's 
Suit koz the Contempt of his Law. | 

'Tis true, two Juſtices of Peace have Power to commit 
the Dverſeers refuſing ta accompt, which is a proper Means 
to come at the Right; but it doth not ſatigfie the King fo? the 
Contempt. | 
Then as to the Objedion, That the Indidment doth not ſet 
koꝛth what Sums were colleted z tis not material, foz the Of- 
fence ig fo2 not atcompting. | 


4 | am 
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And laſtly, Though it is true, that two cannot be indicked fo2 
refuſing to become Appꝛentices, becauſe the Service of one can⸗ 
not be the Service of the other; yet two may be indited fo2 a 
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Littleton verſus Cole. 


N Aﬀton on the Caſe was bꝛought fo2 negligently keeping ide 5 C. rg. 
his Fire, by Reaſon whereof the Plaintiff's Houſe was , £'- 

burned, (viz.) In parictibus in partitionibus feneſtris in operibus U ag 

ferrariis & ornamentis ejuſdem Domus. 4 Mod. 9. 


And upon Demurrer, this Exception was taken to the De- Won. 310. 
claration: —— PA 6 
That it was too general and incertain, fo2 Damages could — 
not be given fo2 the TUalls and Oꝛnaments of the Houle. 

As where Treſpaſs was bzought fo2 taking diverſa genera ap- Aleyn 9. 

paratuum, 02 Trover fo2 Goods cum aliis Implementis & Neceſſa- C. Elis. 
cis, not ſhewing what they are; this was held ill after a Ucr- $7: 700 

— — the Court cannot give Judgment koꝛ ſuch incertain 324. 
JArce 8. i 


Econtra. It was argued fo? the Plaintiff, that the Acion had 
been well bꝛought without the Videlicer, fo2 the enumerating the 
Particulars was but Matter of Aggravation and Jnference ; 
and this being an Ation wherein Damages are to be recovered, 
they may be divided, and the Plaintiff ought to recover fo2 that 
which is well laid in the Declaration, and that is, koz negligent- 
ly keeping his Fire. The Plaintiff had Judgment. 
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D E 


Termino 


Paſcha. 


Anno 8 W. III. in B. R. 1696. 


Chamberline verſus Harvey, Mich. 7 V. 3. Rot. 1 23. 


Lond. ſſ. Emorand. quod 
Die Mercurii 
prox. poſt tres 


ſeptiman. San- 


cti Michaelis iſto eodem Termino 


coram Domino Rege apud Weſt- 
monaſt. ven. Willoughby Cham- 


berline per Godfridum Wood- 


ward Attorn. ſuum & protulit hic 
in Cur. dicti Domini Regis tunc 
ibidem quandam billam ſuam 
verſus Robertum Harvey Ar. in 
Cuſtod. Mareſchal', &c. de pla- 
cito tranſgteſſ. Et ſunt pleg. 
de proſequend. ſſ Johannes Doe 
& Richardus Roe quz quidem 
billa ſequitur in hæc Verba ſl. 
London ſſ. Willoughby Cham- 
berline Ar. queritur de Roberto 
Harvey Ar. in Cuſtod. Mar. Ma- 
reſchal. Dom. Regis coram ipſo 
rege exiften. de co quod idem 
Robertus primo Die Septembris 
Anno Dom. Milleſimo ſexcente- 
ſimo nonageſimo quinto Vi & Ar- 
mis, &c. un. Athiopem | An- 
glice vocat. Negro} ipſius Wil- 


loughby pretii centum Librarum 
legalis monetæ Angliæ apud 
London præd. (viz.) in Parochiz 
Beatæ Mariz de Arcubus in 
Ward. de Cheape, cepit & ab. 
duxit & poſſeſſ. Fthiopis præd 
a præd. primo Die Septembris 
uſque exhibition. hujus billæ ad- 
tunc & ibidem detinuit & cuſto- 
divit. Ita quod ipſe idem Wil- 
8 & beneficium . 
thiopis pr per totum tem 
5 NC perdidit & 
amiſit & al. enor. eidem Wil 
loughby adtunc & ibid. intulit 
contra pacem dicti Domini Regis 
nunc ad dampnum ipſius Wil- 
loughby centum & quinquagint, 
Librarum & inde producit Se- 
ctam, &c. 

Et præd. Robertus per Ro- 
bertum Stone Attorn. ſuum 


ven. & defend. vim & injuriam 
quando, &c. & dicit quod ipſe 
non eſt inde culpabilis modo & 
forma prout præd. Willoughby 
verſas eum ſuperius queritut & 
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de hoc ponit ſe ſuper patriam & 
ptæd. Willoughby inde ſimiliter 
ideo ven. inde jurat. coram Do- 
mino Rege apud Weſtm. Die jo- 
vis prox. poſt Craſ. Animar. & 
qui nec, &c. ad recogn', &c. 
quia tam, &c. idem Dies datus 
eſt partibus præd. ibidem, &c. 
poſtea continuat. inde proceſſus 
inter partes prædict. in placito 
pred. per jur. poſit. inde inter 
eos in reſpect. coram Domino 
Rege apud Weſtm. uſque Diem 
Jovis prox. poſt quinden. Sancti 
Martini niſi dilect. & fidelis Do- 
mini Regis Johannes Holt Mil. 
Capital. Juſticiar. Domini Regis 
ad placita in Cur. ipſius Domini 
Regis coram ipſo Rege tenend. 
aſhgn. prius Die Mercur. prox. 

it Quinden. Sancti Martini a- 
pud Guildhall, London, per for- 
mam Statuti ven. pro defen. jur. 
&c. ad quem Diem coram Do- 
mino Rege apud Weſtm. venit 
prædict. Willoughby per Attorn. 
ſuum præd. & præfat. Capital. 
Juſtic. coram quo, &c. miſit hic 
Record. ſuum coram eo habit. in 
hæc Verba Poſtea Die & Loco 
infra content. coram Johanne 
Holt Mil. Capital. Juſtic. Domi- 
ni Regis ad placita in Cur. ip- 
ſius Domini Regis coram ipſo 
Rege tenend. Aſſign. Aſſociat. ſi- 
bi Johanni Ince Gen. per formam 
Statuti, &c. ven. tam infrano- 
minat. Willoughby Chamberline 
Ar, quam infraſcripr. Robertus 
Harvey Ar. per Attorn. ſuos in- 
ftacontent. & jur. jurat. unde in- 
fra fit mentio exact. quidam co- 
rum ( viz.) Thomas Sericole, 
Ric'us Martin, Sam. Stone, Benj. 


Hodgſon, 


i. 


Jeremias Barrar, & 
Nathaniel Spinlow, ven. & in 
jur. ill. jurat. exiſt. & quia reſid. 
jur. ejuſdem jure non comperuer. 
ideo al. de circumſtantibus 

Vic, Civitat. præd. ad hoc 
ele. ad requiſition. pred. Wil- 
loughby Chamberline ac per 
mandar. Capital. Juſtic. præd. de 
novo apponuntur quorum nomi— 
na panel]. infraſcript. affilan- 
tur ſecundum formam Statut. in 
hujuſmodi caſu edit. & proviſ. 
ac jur. ſic de novo appoſit. (viz.) 
Thomas Pool, Ric'us Martin, 
Thomas Ward, Johannes Wat- 
ſon, Ph*us Brewſter, & Ric'us 
Chauncey exact. ſimilit. ven. qui 
ad veritat. de infra content, ſimul 
cum al. jur. præd. prius impanel- 
lat. & jurat. dicend. elect. triat. 
& jutat. dicunt ſuper ſaer' um 


ſuum quod quidam Ed' us Cham-  - «. '- C of 


berline diu ante infraſcripr. 
tempus quo, &c. ſeſit. ſuit de 
quadam Plantation. in Inſula de 
Barbadoes in le Weſt- Indies in 
partibus tranſmarinis inDominico 
ſuo ut de feodo & de quibuſdam 
Servis Æthiopicis [ Anglice Me- 
groe Slaves | Servis eidem 
Plantation. ſpectan. & pertinen. 
& præd. infraſcript. Servus Ethi- 
opus diu ante infraſcript. tempus 
quo, &c. infra Inſulam præd. 
nat. fuit de Parentibus Æthiop. 


[ Anglice Negroe-Slaves | Ser- 


vis cidem Plantation. ſpectan. & 
pertinen. & quod diu ante infra- 
ſcript. tempus quo, &c. ſcilicet 
Viceſimo nono die Aprilis Anno 


Domini Milleſimo Sexcenteſimo 


ſexageſimo octavo per quendam 


Willielmum Willoughby deputat. 
Guber- 
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wherein the various 


Gubernator. concilium & aſſem- 
blation. repræſentat. Inſulæ illius 
exiiten. in ea parte legitime Au- 
thorizat. commiſſionat. apud In- 
ſulam illam inactitat. ſuit in his 
Anglican. verbis ſequen. Barba- 
does. An At declaring the Ne- 
gro Slaves of this Jfland to 
be real Eſtates, Chereas a 
very conſiderable Part ot the 
TUealth of this Jſland conſiſis 
in our Negro Slaves, with- 
out whoſe Labour and Service 
we ſhould be utterly unable to 
manage our Plantations here, 
thereby relieving our TUants, 
and bzinging that conſiderable 
Increale of Revenue which 
this Place affozds to his Ma- 
jeſty's Coffers, as well here 
as in England ; And whereas 
ſome Law-Suits have rilen, and 
other great Jnconveniencies 
have followed, where divers Per⸗ 
ſons dying Inteſtate Have left 
the Right and Intereſt of their 
Negro Slaves to be by Law dil⸗ 
puted between their Heirs,Ere- 
cuto2s, and Adminiſtratozs , 
Judg- 
ments and Afﬀetions of ſeve⸗ 
ral Courts, oz Jur92s, have 
ſometimes found fo2 one, and 
at other Times fo2 the other : 
Fo2 a full Remedy of theſe 
Jnconveniencies, and to the 
Intent that the Heirg, and 
CUidow who claims Oower , 
may not have bare Lands with- 


out Negroes. to manure the 


ſame ; and alſo, that the 
Condition, Right, and Jnte- 
reſt of Negroes to all other 
Ends and Purpoſes map be 


Could be removed, 


fully known and determined; 
the Deputy⸗Sovernoz, Conn: 
cil and Aſſembly, being willing 
that all Ambiguities herein 
and the 
Law in this Caſe be declared 
and put in a Certainty, have 
02datned and enated, and it is 
hereby oꝛdained and enacked by 
the Deputy-Governo?, Council 
and Aſſembly, and by the Ay: 
thozity of the ſame, That 
from and after Publication 
hereof, all Negroe Slaves in 
all Courts of Judicature, and 
other Places within this Jfland, 
ſhall be held, taken, and ad: 
judged to be Eſtates Real, and 
not Chattels, and ſhall de- 
ſcend unto the Heir oꝛ TUidow 
of any Perſon dying, accoꝛding 
to the Manner and Cuſtom 
of Lands of Inheritance held 
in Fee⸗ſimple, pꝛovided always, 
that no Perſon ſelling oz a⸗ 
lienating any of his oz her 
Negroes, is hereby held oz obli- 
ged to cauſe ſuch Sale oz q- 
lienation to be enrolled, as is 
accuſtomed tobe done, and re- 
quired by the Laws of this 
Jfland, as in all other Real 
Eſtates, any Uſage, Cuſtom 
o Law to the contrary not- 
withſtanding : P2ovided this 
Ad, 02 any Thing therein con- 
tained, ſhall not be taken and 
deemed to extend unto any 
Merchant, Faitoz, oz Agent, 
bꝛinging Negroe Slaves to this 
Jfland, and having the Con- 
ſignments of any Slaves un- 
der them; but that in all Re- 
ſpets, they, their Executozs, 

2 Admint- 
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Adminiſtratozs o2 Aſſigns, may 
hold, poſſeſs, and enjoy ſuch 
Slaves, 02 Negroes, in ſuch 
Condition as they might have 
done bekoze the Making of this 
ac, until Sale of fuch Slave 
o2 Slaves hath been made in 
the Illand.] Prout per Accu. 
ill. plenius apparet quodque 

przd.Edwardus Chamberline diu 
ante præd. tempus quo, &c. a- 
pud Inſulam præd. de ſimili Statu 
ſuo de & in Plantation. & Servis 
Æthiop. præd. ad inde pertinen. 
obiit ſe' it per & poſt cujus mor- 
tem una tertia Pars Plantation. & 
AÆthiop. ſervorum præd. unde A- 
thiop. Servus in narr. præd. men- 
tionat. fuit un. deſcendebat Ma- 
riæ Vid. & Relict. præd. Edwardi 
Chamberline nomine dotis ſuæ 
per leges Inſulz præd. & reverſio 
præd. tertiæ Partis & præd. al. 
duæ tertiæ Partes deſcendebant 
præ fat. Willo. Chamberline ut Fil. 
& Hæred. prædict. Edwardi & 
ſic (cir, exiſten, præd. Maria po- 
{tea & diu ante tempus quo, &c. 
cepit in virum ſuum quendam 
Johan. Witham Mil. per quod 
pred. Johannes Witham ſe it. fuir 
in jure Uxor. ſuæ præd. de una 
tertia Parte Plantation. & Athi- 
op. Ser vor. pro termino vitæ Ux- 
oris ſuæ præd. ac præd. Johannes 
Witham fic ſe'it. exiſten. infrano- 
minat. Æthiop. verum Nativum 
diu ante infraſcript. tempus quo, 
&c. ſcil't in Anno Regni Caroli 
Secundi nuper Regis Angliæ, &c. 
Triceſimo Sexto infta hoc Reg- 


num Angliæ duxit & poſlea 


pred. AÆthiop. Servus ſuperius 


mentionat. remanſit in Servitio 


— —— — 


ipſius Johannis infra hoc Reg- 


num Angliz per Tpacium diver- 


ſor. Annor. extunc & ante præd. 
tempus quo, &c. juxta ritus 
Eccleſiæ Anglicanæ ſed abſque 
notitia ſive conſenſu pred. Wil- 
loughby Chamberline ibidem 
baptizat. fuit quodque præd. 
Johannes Witham poſtea & poſt 
mortem præfat. Uxor. ejus fed 
diu ante prazd. tempus quo, &c. 
infra hoc Regnum Augliæ A- 
thiop.Servum præd. a Servitio ſuo 
penitus detruſit necnon poſtea & 
ante pred. tempus quo, &c. idem 
AÆthiop. Servus alios hujus Reg- 
ni Angliæ ſubdit. infra hoc Reg- 
num Angliæ deſerviſſet ac in- 
fraſcript. tempore quo, &c. infra 
hoc Regnum Angliæ retent. fuit 
in actual. Servitio præd. Roberti 
Harvey capiend, de præfat. Ro- 
berto ſecundam ratam ſex Libra- 
rum per Ann. pro ſalario ſuo in ca 
Parte (ed utrum ſup. tot. materiam 
præd. per Jur. præd. in forma 
præd. compert. præd. Robertus 


Harvey fit culpabil. de tranſgreſ. 


infra ſpecificat. necne Jurator. 
præd. penitus ignorant & pet. ad- 
viſament. Cur. hic de præmiſſis. 


Et fi ſuper toramMareriam præd. 


per Jur. pred. in forma pred. 
compert. videbitur Juſtic, & Cur. 
hic quod prad. Robertus Harvey 


ſit culpabil. de tranſgreſl. ill. 


runc iidem Jurator. dicunt ſuper 


ſacr' um ſuum præd. quod præd. 


Robertus Harvey elt culpabil. 
de tranſgreſſ. præd. prout præd. 
Willoughby Chamberline inte- 


rius verſus eum queritur. Et aſ- 


ſidunt dampna ipſius Willough- 


by occaſione tranſgreſſ. præd. 
B b b ultra 


CO —— —— . 
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ultra miſ. & Cuſtag. ill. ad iidem Jurator, dicunt ſuper ſa- 
quinquagint. & tres Solid. & crum ſuum præd. quod præd. 
quatuor Denar. Et fi ſuper to- Robertus Harvey, non eſt cul- 
tam materiam præd. per Jur. præd. pabil. de tranſgteſſ. præd. prout 
in forma ptæd. compert. videbi- ipſe idem Robertus Harvey in- 


tur eiſdem Juſtic. hic quod prad. terius placitando allegavit & 
Robertus Harvey non ſit culpa- quia, &c. 


bil. de rranſgreſ]. præd. tunc 


. Reſpaſs fo? taking a Negroe Slave of the Tale of One 
Vide 3 Lev. hundzed Pounds: Upon Not guilty pleaded, the Jury 
336, 337- found a Special Uerdiit at the Guildhall, London: ſſ. That be. 
3 ng 785 koze the Treſpaſs committed, one Edward Chamberline wag 
2 Salk. 666, lei; ed in Fee of a Plantation in Barbadoes, and of certain Ne. 
667. groe Slaves thereunto belonging; that the Negroe now taken 
Cro, Car. 19, was bozn within the ſaid Jfland of Negroe Parents, being 
2, FH. Slaves belonging to the ſaid Plantation. They find an ©2di- 
126, $45. Nance made by the Deputy Governoz, Council, and Aſſembly 
Co. Fac. of the Repreſentatives in the ſaid Jfland, That the Negro: 
262, 463. Slaves there ſhall be real Eſtates, and ſhall deſcend to the Hei 
02 TUidow as Lands of Inheritance, &c. 

That Edward Chamberline Died ſeized, &c. after whoſe Death 
one third Part of the Plantation and Negroe Slaves (where 
this Negroc was one) came to Mary his TUidow and Reli#, as 
her Dowzp, and the Reverſion of the laid Thirds, and the two 
other Chirds did deſcend to the Plaintiff, as Son and Heir < 
Edward Chamberline. That the ſaid Mary did afterwards matt) 
Sir John Witham, who thereupon was ſeized in her Right fo! 
her Life of one third Part of the Plantation and Slaves ; and 
being ſo ſeized, he did, in the 36th Pear of King Charles ll. 
bring this very Negroe into England, where he continued in the 
Service of the laid Sir John Witham ſeveral Pears; that he 
was baptized here, but without the Puvity oz Conſent of the 

- Plaintiff; that after the Death of the ſaid Mary, Sir John W. 
tham turned this Negroe ouit of his Service; who afterwards 
ſerved ſeveral other Maſters here, and at the Time when the 
Treſpaſs was ſuppoſed to be committed, was in the Service of 

. the Defendant, and had fo2 his Mages ſix Pounds by the Pear. 
But whether, upon the whole Matter, the Defendant is guilty 
of the Treſpaſs, they refer to the Court. | 

A Cale like this never happened bekoze. 
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There were three Queſtions made upon this Aerdic: 


1. (Uhether upon this finding there was any legal Pꝛopetty 
veſted in the Plamtiff? 


2. Ik any ſuch Property be veſted in him, then whether the 
bꝛinging this Negroe into England be not a PanumiMon, and 
the Popertp thereby diveſted: | | 


3- Whether an Adlon of Treſpaſs will lie ko: taking a Ban 


© Pretii centum Librarum. 


As to the Firſt, Tho' the TWWozd Slave hath but a very harſh Vite Iich 


Sound in a free and Chaiſtian Country, yet perkeck Vonda ge hath 12. 


been allowed in ſuch Places; and the Power which doth natu- Ho. 233. 
rally ariſe to the Low over ſuch Bondmen oz Slaves, is by 97 . 
Reaſon of his ſupplying them with Food and Raiment during , 5. 
their Lives, as a Recompence fo2 their Labour; ſuch is the 2 8. 667 
Uſage of the Jfland of Barbadocs. And the Jury have found a S. te. 
Law there, which makes theſe Slaves Part of the real Eſtate, 
and this Negroe was bozn of Negroe Parents there. Now the 
Childzen of ſuch Parents are Slaves as well as they; ſo it 
was amongſt the Romans, where both Parents were Aliens, the 
Childzen were ſo too. | 5 

This Ozdinance made in Barbadoes being ſubfet to the Crown 1. 2 Salt. 
ok England, hath the lame Force there as an At of Parliament 411, 412. 
hath here. J2ow if this had been the Eaſe of a Gillain here, 
the Jury have found enough to make him Regardant to a Ma⸗ 
102; in which, by the Law of this Land, the Lo2p had ſo abſo- 
{ute a Þ2operty, that if he be taken away, the Party detaining 
him gained no Pꝛoperty in him; fo2 then the Urit de Nativo 
habendo muſt be b2onght againſt him, but it is only directed to 
the Sheriff to take him where-ever he may be found, ce. 

An Atton of Trover will not lie, büt where the Plaintiff hath 
a Pꝛoperty in the Thing demanded. Now it cannot be denied, 


but that Trover will lie fo a Negroe; ko ſo was the Cale of, . , 


* 
— 
my 2 Y 


| | 
It is true, there is no Judgment entred in that Caſe, but 3 


that may be the Fault of the Attomey in not binning ! - 
Pola | e — a. vunging . b 66. 


2. Nothing here found doth amount to a Banumiſton 02En- 4 
franchiſement. * 1 
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Set. 204. Manumiſſion is defined by Littleton to be, when the Lom 
makes a Deed to his Gillain to enkranchiſe him, this is one 
kind of Manumiſſion; the other is, when the Lozd doth ſome 
Act, which, in Judgment of Law, amounts to make his Gillain 
free, as by making a Feofiment in Fee to him, and delivering 
Seiſin accowdingly, &c. It is true, he map have {cveral tempo: 
rary Paivileges whereby he may be exempted from the Seifin of 
the Lozd, as entring into Religion, &c. but can in no Caſe be 
infranchiſed but where the Lozd is an Ackoz; and even in ſuch 
Caſe, if the Low Himſelf had enfranchiled him by Dced, cum 

Co. Lit. rota ſequelà ſui procreata & procreanca, this was not a ſufficient 

77 b. Manumiſſion of ſuch Childzen which he had befoze the Execution 

5, T Hife of the Deed without ſpecial Wows, becauſe they were Gillaing 

nage, placito, in Poſſeſſion at that Time, 

26. But here is nothing of the Lozd's Conſent kound in this 
Cerdif#, but the contrary. 

Then bꝛinging him into England by Sir John Witham will not 
make him free, becauſe he was a Treſpaſſrr in ſo doing; fo2 he 
ought not to have removed him from the Plantation to which 
he was regardant. Ik therefoze taking him from the Jlanta: 
tion was Tortious, then the finding that he continued tn his Ser: 
vice, and that he was afterwards turned away, will not amount 
to a Manumiſſion. | | 

The chief Queſtion then is, TUhether Baptiſm without the 
Puvity of the Low will amount to a Banumiſſion 2 

Now if a bare Conſent, without any other Ack of the Low, 
will not be ſufficient to make his Uillaty free, ſo as to deveſt 
himſelf of that Pꝛoperty which he had in him; then a Fortiori, 
what the Uillain doth without the Conſent of the Lozd, cannot 
acquire a Manumiſſion. 

0 Ti That a bare Conſent alone is not ſufficient, appears by my 

136, b. Low Coke's Comment on Littleron, and the Authozities there ci 
ted in the Margent; That if a Miek regardant to a Mano? 
marries a Freeman without the Licence of the Low, who after- 
wards makes a Feoffment of the Manoꝛ, and then her usband 
dies, the Lo ſhall ſtill have the Miek, and not the Feoffee. 

Ik Baptiſm ſhould be accounted a Banumiſſion, it would ve- 

„ ry much endanger the Trade of the Plantations, which cannot 

bie carried on without the Help and Labour of theſe Slaves; fo! 
the Parſons are bound to baptize them as ſoon as they can gibe 
a reaſonable Account of the Chꝛiſtian Faith; and if that would 
make them free, then few would be Slaves. 


2 | Econtra. 
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Econtra. 
It was argued on the other Side, That it was againſt the Law 


bol Nature fo2 one Man to be a Slave to another. Cis true, a 


Man map lole his Liberty by a particular Law of his Country, 


dz by being taken in Mar, fo2 there he owes his Life to thoſe 
that p2eſerve him, oꝛ where a Man voluntarily ſells himſclf fo2 
=> Suſtenance, 02 Alimony; but no ſuch Thing is found in this 
Aerdick, and nothing ſhall be pzeſumed but what is in Favour of 
Liberty. 


'Tis by the Conſtitution of Nations, and not by the Law of 


Nature, That the Freedom of Mankind hath been turned into 
Slavery: Thus ſaith Bracton, Fiunt etiam ſervi liberi homines capti- 
vitate de jure gentium. But our Laws are called Libertates Angliæ, 
© becauſe they make Men free ; and therefoze even in the Time of 
& Uillenage here, the Lo2d had not ſuch an ablolute Property over 
his Slave, but that in ſome Caſes that very Slave might have 
an Action againſt his Lozd, as an Appeal fo2 the Death of his 


Father; ſo where the Low is indebted to the Teſtatoz of his 


; Clllain, he map bzing an Action againſt him as Erecuto2; ſo 


may the Meike have an Appeal of Rape, being raviſhed by her 


Lond. 5 


Jf Slavery in Barbadoes, and Uillenage here, were the ſame 


ſozt of Servitude, the Plaintiff may be ſeized of this Negro 


as a Cillain in G2oſs, oz as Regardant to the Plantation; fo2 
there were but two ſozts of QUillains here, either in G2oſs, oz 
Regardant to particular Banos, | 

Now this cannot be a Uillain Regardant to the Plantation, 
fo2 then the Plaintiff and his Anceſtozs muſt be ſeized of this 
Negro, and his Anceſfoz2s Time out of Memoꝛp of Man, which 
could not be, becauſe Barbadoes was acquired to the Engliſh 


Lib. 1. Cap. 6. 


Litt. Set. 
18 9, 190. 


within Time of Memoꝛp; and he cannot be a Uillain in Szols, £. 57. 


becauſe tis found that he was bon of Pazents belonging to the 
Plantation, 3 

But if the Plaintiff hath any Pꝛoperty in this Negro, he muſt 
either have an abſolute oꝛ qualified Property in him at the Time 
of the Treſpaſs ſuppoſed to be committed. 

He could not have an abſolute o2 general Pꝛoperty, becauſe by 
Magna Charta, and the Laws of England, no Man can have ſuch 
a P2operty over another, 


181, 192; 


And ik he had only a qualified P2operty, then an Action of Zref: - 


pals will not lay, but an Aition per quod ſervitium amilit, | 
Cee But 


190 
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Set, 202. 


2 Inſt. 46. 


But if the Platntiff had any Right to the Servitude ok thig 
Negro, that Right is now diveſted by his coming into England, 
fo2 the Oꝛdinance made in Barbadoes ſhall not make him ſa 
Renatdant to the Plantation there, as to go to the Hetr, becauſe 
that is only Lex loci, and adapted to that particular Place (as the 
Law of Stannarics in Cornwall, and extends only to that Coun⸗ 
try) ſo long as he is occupied in Service on that Plantation; 
and if he be bꝛought into another Country where that Law hath 
no Effet, that amounts to a Banumiſſion, ſo that the bzinging 
him into England, diſcharges him of all Servitude, 02 Bondage, 
eſpecially being turned out of the Service of his Maſter, and 
not allowed Suſtenance by him, fo2 Food and Cloathing are the 
only Recompence fo2 Servitude. 

But being baptized accoding to the Right of the Church, he 
is thereby made a Chaiſtian, and Chaiſttanity is inconſiſtent with 
Slavery. And this was allowed even in the Time when the Popiſh 
Religion was eſtabliſhed, as appears hy Littleton, fo2 in thoſe 
Days if a Gillain had entered into Religion, and was pzokeſſed 
as they called it, the Lozd could not ſeize him; and the Rea- 
ſon there given is, becauſe he mas dead in Law, and if the Loi 
might take him out of his Cloiſter, then he could not live accord 
ing to his Religion. f 

The like Reaſon may now be given fo2 Baptiſm, being incoz: 
po2ated into the Laws of the Land, if the Duties which ariſc 
thereby cannot be perfozmed in a State of Servituve, the 
Baͤptilm muſt be a Banumiſſſon. | 

That ſuch Duties cannot be perfozmed is plain, ko; the Pet: 
ſons baptized are to be confirmed by the Dioceſan when they 
can give an Account of their Faith, and are enjoined by ſeveral 
Alls of Parliament to come to Church: And it cannot be an 
Objetfon of any Weight to ſay, Chat though he was baptized, 
gt 2 not by the Conſent of the Lozd, becauſe he is enjoined 

y the Law. 

But if the Low hath till an abſolute Property over hitn, 
then he might lend him far enough from the Perkozmance of thoſe 
Outies, (viz.) into Turkey, 02 any other Country of Jnfidels, 
where they neither can 02 will be ſafferen to exerciſe the 
Chriſtian Religfon. 2 

The Law is ſo careful of the Liberties of Men under kes 
Proteffton, that the King himſelf who hath ſo great a Right 
to the Duty and Service of his Subjecks, cannoe ſend aup one 
out of England againſt his Will to ſerve in any other Place, 
even in his own Oomintons, fo2 this my Lozd Coke ſaith would 
be perdere Patriam; and therefore the Loꝛd could not ſend a or 

| aln 
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lain in Sols out of the Kingdom, becauſe the King had a Right 
nin him, : 
Thus it is allo in the Cale of Appzentices, who though they ,, , 
voluntarily ſubmit themtelves to ſerve their Baſters koꝛ a certain / 6, Fob, 
Number of Years, yet they cannot be ſent out of the Kingdom, 134. ide» 

© | tho' it be to their Maſter's Houſe, and in his Service, unleſs mn 
it be the Agreement, oz the Nature of the Appꝛenticechip is ſuch, 7": 

© | Captives taken in Mar are under the moſt Slaviſh Degree 

ok Servitude, and thoſe to whom they are ſubjeed have there: 

by the higheſt Right in them, becauſe tis lawful not only ta 

© dilpole of them at their Pleaſure, but even to deſtroy them. 

But tis obſerved amongft the Turks, That they da not make 

= Slaves of thoſe of their own Religion, though taken in TUar ; oxy Fond 1 
and if a Chyiſtian be ſo taken, pet if he renounte Chiſtianity, and . 
turn Mahometan, he doth thereby obtain his Freedom. b 

| And if this be a Cuſtom allowed amongſt Jnfivels, then Bap⸗ 

tiſm in a Chziſtian Nation, as this is, ſhould be an immediate 
Jnfranchiſement to them, and they ſhould thereby acquire the 
Puvileges and Immunities enjoyed by thoſe of the ſame Reli- 

gion, and be intitled to the Laws of England. | 


3. This Action will not lie fo2 taking a Man, pretii centum libra · 
rum. Firſt, becauſe *tis not found that either the (Uidow o2 the 
| Heir was in ]Poſleftion of this Plantation, and Negro Slaves 
at the Time of the Acton bzought ; fo2 if this Negro be Part of 
the real Effate, then Sir John Wy tham wag a Diſſeiſo by bringing 
him into England, and a Diſſeiſee cannot have an Action of Treſ- X//. Ar. 
paſs befoze a Re-entry, becauſe the Freehold is in the Diſſeiſoz, 2 f/ 553. 
The Uagrancy of a Uillain, oz a Neife is the Fault of the 7 , 
Lod ; and therefoze Anno 7. R. 2. it was held, Ik a Stranger Tir. Bar. 
marry ſuch Meike, not knowing to what Low ſhe belonged, he Ve 240. 
is not a Treſpaſſer, which is this very Cale in Point Adjourna- 
tur. Afterwards, in Hillary Term, Judgment was given ko the 2, 
Dekendant, that the Bill ſhall abate ; fo2 the Court were of Dpt- 
nion, That no Aﬀton of Treſpaſs would lie fo2 the taking away a 


Man . ght be a ſpecial of Treſpaſs 
02 taking his Servant, per quod Servitium amiſit. 


Roberts verſus Withercd. —__ 233. 


Mid. ſ. J"Ran'cus Roberts qui quitur queritur de Thoma Wi- 
tam pro Dom' Rege thered in Cuſtod. Mar. &c. de 
quam pro ſeipſo in hac parte ſe- Placito quod reddat. dicto e 
egi 

2 
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CE —_————._ 


Regi & eidem Fran. Triginta 
& ſex Cados | vocat. Barrels] 
Oleorum Olivarum | Anglice 


Olive⸗Opls] continen. in toto 


treſdecimTonnas[ AngliceTuns] 
Oleorum Olivarum præd. ad Va- 
lenc, quingent. & viginti libra- 
rum ac etiam ſexaginta & novem 
Pipas Anglice vocat. Pipes] Vi- 
ni continen. in toto I riginta & 


quinque Tunnas [vocar. Tuns] 


Vini prœd. ad Valentiam Mille 
& quadraginta librarum quos ab 
eodem Dom. Rege & præfat. 
Fran. injuſte detinet pro eo vi- 
del't quod cumpoſt primum diem 
Aprilis Anno Dom. Milleſimo 
ſexcenteſimo ſexageſimo primo 
ſcil't inter decimum nonum diem 
Septembris Anno Dom. 1694, & 
diem exhibitionis hujus Billæ 
ſcil't decimo die Aprilis præd. 
bona importat. fuer. per præd. 
Thomam Withered & per ipſum 
habit. & poſſeſſionat. & ad uſum 
ſuum proprium conv. & depoſit. 
in qnadem nave live vale | vocar. 
the Stella] a Genoa in partibus 
tranſmarines in hoc regnum 
Angliæ videl't ad Radcliffe in 
Com. Mid. præd. infra portum 
London eadem nave fiye | vaſe 
[ vocat. Stella] dicto tempore 
importacon. bonorum præd. non 
exiſten. nave ſive vale vere & 
ſine fraude pertinen. ad populum 
Angliæ, Hiberniz, Walliz,velVil- 
læ Berwici ſuper Tweed aut ali- 
quam corum ut verus poſſeſſor. 


{ Anglice Owner] & Proprietor 


inde & cujus Magiſter & tres 


— 


quart. partes nautarum ad minus 
fuer. Anglici prædictaque nave 
vel vaſe non exiſten. nave vel 
vaſe forinſeca de edificatione, 
Genoa { Anglice the Built of 
Genoa] ſeu iſtius Regionis vel 
loci unde bona præd. fuer. creſ- 
cen. production. five Manufactur. 
vel talis portus ubi bona præd. 
potuer. ſolummodo eſſe aut maxi- 
me uſualiter fuer; primo eskip- 
pat. pro tranſportatione & unde 
Magiſt. & tres quart. partes nauta- 
rum ad minus fuer. ejuſdem regio- 
nis ſive loci contra fotmam ſtatu- 
ti in hujufmodi caſu nuper edit. 
& provil. occaſione quorum qui- 
dem præmiſſorum nec non vigore 
ſtatuti przd.bona præd. fotisfact. 
devener. & exiſtunt & quzliber 
inde parcel. forisfacta devenit. & 
exiſtit. unde actio accrevit. dicto 
Dom. Regi & eidem Fran. qui 
tam, &c. ad exigen. & haben. 
de eodem Thoma pro præd. Dom. 
Rege & ſeipſo præd. bona in for- 
ma præd. foris fact. præd. tamen 
Thomas licet ſepius requiſit, 
& c. præd. bona in forma præd. 
forisfact. dicto Dom. Regi & ei- 
dem Fran. qui tam, &c. nondam 
deliberavit ſed præd. bona dicto 
Dom. Rege & eidem Fran. qui 
tam, & c. hucuſque deliberare 
omnino contradixit & adhuc 
contradicitac injuſte detinet unde 
idem Fran'cus qui tam, &c. di- 
cir quod detcriorat. eſt & dam- 
num habet ad Valentiam duo 
mille librarum & inde producit 
ſectam, &c. 


Roberts 


— 


_— 
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Roberts verſus Withered. 
223. 


: N Ation of Detinue was brought fo2 Goods fozfcited by ON « 
3 A Uertue of the Statute 12 Car. 2. [Entituled, An Act for cap. 18. 
encouraging and encreaſing of Shipping and Navigation] in the 

eighth Paragraph whereof tis enated, amongſt other Things, Dctinue. 
That no Olive-Oil, or Wines, ſhall from and after the firſt Day Ye 11 C. 
© of Ap2il, in the Year 1667. be imported into England, Jreland, * Fa 
ales, or Town of Berwick upon Tweed, in any Ship or Ships, 118, 1155 
vedſſel or Veſſcis whatſoever, but in ſuch as do truly, and without 161. 
Fraud, belong to the People thereof, or of ſome of them, as the 2? Rol. Rep, 
true Owners and Proprictors thereof, and whereof the Maſter and 53,9 


| Hard. 553. 
E three Fourths of the Mariners at leaſt are Engliſh, except only Noy 11 a 


or Place ot which the ſaid Goods are the Growth, Production or C. EA. 
Manufacture reſpectively, or of ſuch Port where the ſaid Goods can , 
only be, or moſt uſually are, firſt ſhipped for Tranſportation, and 
whereof the Maſter and three Fourths of che Mariners at leaſt arc 
of the ſaid Country or Place, under the Penalty and Forfeiture of 
Ship and Goods; one Moiety to his Majeſty, and the other Moiety 
to him or them that ſhall inform, ſeize, or ſue for the fame in any 
Court of Record. 

Upon Non Detinet pleaded, there was a Uerdii fo2 the Plain⸗ 
tiff, And now it was moved in Arreſt of Judgment, that an 
Mlon of Detinue will not lie but where the Defendant comes 
by the Goods either by delivering o2 by finding, and where the 
Plaintiff hath an antecedent Right, neither of which is this 
Caſe ; and it is not enough to ſay, that the Statute veſts a 
Pꝛoperty in him who firſt ſueth fo2 the Foxfeiture, becauſe by 
the expzeſs Wows thereof the Bight is not attached but by 
Seizure oz Inkozmation. 

Moſt of the Statutes which give Penalties of Foxſeiture, da 
dire how they ſhall be recovered, ſcil'r, by Adion of Debt, Bill, 
Plaint, &c. but where a Law giveth a Pꝛoperty by Inkozmation 
02 Seizure of the Goods, an Ackion of Detinue will not lie till 
that be done, becauſe it cannot be a wongful Detainer of that 
to which the Party had no Right. 

Ik Genoa be the Place of the G2zowth of the Goods, then 
the ſhipping them there is not an Dffence within the Ac; and 
they do not ſay, that the Goods are not of the G2owth, J20- 
dution oz Manufaiture of Genoa, oz that it was not the Place 

D dd where 


KC. 2 Salk, 


ſuch Foreign Ships and Veſſels as are of the Built of that Country G. 7c. 39. 


2 Danv. 5 10. 
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where they were uſually ſhipped at the Time of the making of 
the Ack. 

The Pꝛoceedings upon ſuch popular Statutes have uſuaily 
been by way of Inkozmation: So was the Cale of Pitcher and 
Jones in Michaelmas Term, in the thirteenth Pear of King 
Charles II. in the Exchequer, which was an Jnto2mation fo? im. 
potting two Bags of Spices from Holland, being of the 
Gzowth of Aſia, Africa, 02 America, that not being the Place 
where ſuch Goods were firſf moſt uſually ſhipped koz Tranſpozta. 
tion, contra Formam Statuti. There was a Judgment koz the 
Plaintiff ; but it was arreſted, becauſe it was not alledged, that 
the Goods were not of the G2owth of Holland; though the 
1 did ſet kozth, that they were of the Szowth of 

la, C. 

Now it is not material where ſuch Goods were uſually ſhip 
ped either befo2e o2 ſince the making the Ack; fo2 they ought to 
aver, that Genoa was not the uſual Place of ſhipping them at 


> Zell. Ar. the Time when the At was made; like the Cale where the King 
202. Biſhop granted to a Biſhop, that the Mano? and Lands belonging to 
of Coventry Hig Biſhopꝛick ſhould be free fo2 ever from ſuch a Fo2eſt. Che 


and Litch- 


field's Caſe. 


Biſhop could not claim any Freedom fo2 any other Lands, but 
ſuch which he had at the Time of the making the G2ant, 


Econtra. 


But thoſe who argued fo2 the Plaintiff, ſaid, that nothing 
remained to be anſwered, upon reading the AX and the Declara: 
tion, but the firſt Queſtion, which was, Whether an Aton of 
Detinue would lie oꝛ not in this Caſe ? And it was inſiſted, that 
it would; fo2 if the At had given only the Penalty of 100 l. one 
Moiety to the King, the other to him who ſhall ſue fo2 the ſame, 
and doth not ſay in what Aﬀton, it will not be denied but that 
Debt would have been the p2oper Action in ſuch Caſe fo2 the Jt- 
kozmer to recover his Moietp. | 

That there was no Difference between Debt and Detinue fo! 
ſuch a a. fo2 the Inkozmer had an antecedent Pꝛoperty 
in neither. 

But in this Caſe there is a Fozkeiture immediately veſted in 
the King and Party, and if one may have an Action, the other 
may allo ſte fo2 his Motety. 

Now it is no Argument to ſay, becauſe ſome Perſons have 
choſe to p20ceed by way of Inkozmation upon Foxfeftures on 
Jenal Statutes, therefoze an Aﬀion of Detinue will not ite fo 
luch a Fozkeiture. | 


2 To 
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To pꝛove that a Fozkeiture was veſted, this Caſe was com- 
pared by the Court to a Replevin, which doth ſuppoſe an ante- { 
cedent P2operty, as much as an Aﬀton of Octinue ; fo? it is a f 
Rule, That the Plaintiff muſt have the Pꝛoperty of the Goods 
in him at the Time when they were taken; but yet the Lo2d ſhall ih 
© have a Replevin of the Cattle of his Uillain being diſlratned, | 
though he had no j22operty in them at the Time of the Diſtreſs | 
made: Foz my Low Coke was of Opinion, That the banging a % 143 i 
Replevin is a Claim in Law, and that the j2operty is veſted b. 
thereby in the Plaintiff. 185 F. N. B. 69. b. 
So by navigating contrary to the Ac, the Pꝛopertp is dive⸗ 

ſted out of the fozmer Owners; and by this Action now bzought, 

it is veſted in the Placktiff, and therefoze he may bꝛing Detinue 

fo2 it: So Judgment was given fo2 the Plaintiſt by the whole 

Court without any farther Argument, 
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al's ſcil't. Termino Sancti Mi- 


Wolfe verſus Daviſon. 


Villa Novi Caſtr. 


: Emorandum 
ſup. Tinam, fl. | 


Ls. AM. ad _»— Oo 
- 


quod al 
ſcil't. Termino Paſchæ ult. præ- 
terit. coram Domino Rege apud 


Thomam Matthews Attorn. 
ſuum & protulit hic in Cur. dicti 
Domini Regis nunc ibidem quan- 
dam Billam ſuam verſus Benja- 
m.n Daviſon Mercator. nuper 
Vic. Vill. prædict. in Cuſtod. 
Mar', &c. de placito debiti & 
ſunt pleg. de Perſonis, ſcil't. Jo- 
hannes Doe & Richardus Roe 
quæ quidem Billa ſequitur in 
hæc verba, ſſ. Villa Novi Caſtr. 
pred, ſuper Tinam, ſſ. Henricus 
Wolfe queritur de BenjaminoDa- 
vilon Mercator. nuper Vic. Ville 
præd. in Cuſtod. Mar. Marelc. 
dicti Domini Regis coram ipſo 
Rege exiſten. de placito quod 
reddat ei centum & octo Libras 
legalis monetæ Angliæ quas ei 
debet & injuſte detinet pro eo 
Videl't quod cum idem Henricus 


Weſtm. ven. Henricus Wolfe per 


chaelis Anno Regni Domini Wil- 
lielmi nunc Regis & Dominæ 
Mariæ nuper Reginæ Angliz,&c. 
ſecundo in Cur. dictorum Do- 
mini Regis & nuper Dominæ 
Reginæ coram Henrico Polex- 
fen Mil. & Sociis ſuis tunc 
Juſticiar. Domini Regis & nuper 
Dom. Reginæ de Banco apud 
Weſtm. in Com. Midd. per con. 
ejuſdem Cur. recuperaſſet verſus 
quendam Georgium Dale gen. 


pro nomen Georgii Dale nuper 


de Gateſherd in Com. Dunelm. 
Gen. tam quoddam debitum cen- 
tum & ſex Libr. quam quadraginr. 
Solid. qui eidem Henrico Wolſe 
in eadem Cur. adjudicat. fuer. 
pro dampnis ſuis quæ habuit oc- 
caſione detentionis debiti illius 
unde idem Georgius convict. fuit 
prout per Record. & Proceſſ. in- 
de in eadem Cur. Domini Regis 
nunc de Banco apud Weſtm. 
præd. reſiden. liquet maniſeſte ſu- 


per 
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per quo ptæd. Georgius pro eo 
quod ipſe non ven. coram Juſtic. 
dictor. Domini Regis nunc & 
nuper Dominæ Reginæ de Banco 
apud Weſtm. præd. ad ſatisfacien. 
eidem Henrico de debito & 
Dampnis præd. in forma præd. 
recuperat. unde ut prefert.convict. 
fuit in exigend. poſit. fuit ad ut- 


legand. in London & ea occa- 


ſione poſtmodum ſcil't. die Lunæ 
prox. ante. Feſtum S. Agathæ Vir- 
ginis Anno ſecundo ſupradicto ad 
Huſtings de Communibus placitis 


adtunc tenr. in Guildhall Civita- 


tis London ad ſectam ipſius Hen- 
rici utlegat. fuit prout per Re- 
cord. & Proceſſ. utlegar. illius in 
præd. Cur. dicti Domini Regis 
nunc de Banco reſiden. plenius 
& manifeſte liquet ſuper qua 


quidem utlegaria verſus præfat. 


Georgium in forma præd. pro- 
mulgat. idem Henricus Wolſe 
poſtea ſcil'r. decimo tertio Die 
Aprilis Anno Regni dictor. Do- 
mini Regis & nuper Dominz 
Reginz, &c. quarto pro citiori 
obtention. debiti & dampnor. 
præd. proſecut. ſuit extra præd. 
Cur. dict. Dom. Regis & nuper 
Dominæ Reginæ de Banco quod- 
dam breve dictor. Domini Regis 
& nuper Dominæ Reginæ de Ca- 
pias utlegat. verſus præd. Geor- 
gium tunc Vic. præd. Villæ No- 
vi Caſtri ſuper Tinam direct. per 
quod quidem breve dictus Do- 
minus Rex & nuper Domina Re- 
gina eidem Vic. Villæ Novi Ca- 
ſtri præd. ſuper Tinam præd. 
præceper. quod præd. Georgium 
ad (ect. ipſius Henrici ut præ- 
fertur utlegat. ubicunque in Bal- 


— 


liva ipſius Vic tam infra libertat. 
quam extra inveniri contingeret 
caperet & eum falvo Cuſtod. ita 
quod haberet corpus ejus coram 
Juſticiar. dictor. Domini Regis 
& nuper Dominæ Reginæ apud 
Weſtm. in Craſ. Aſcen. Dom. tunc 
prox. ſequen. ad faciend. & Re. 
cipiend. quod eadem Cur. dictor. 
Domini Regis & nuper Dominæ 
Reginæ conſ. in ea parte & quod 
haberet ibi breve illud quod qui. 
dem breve idem Henricus Wolfe 
poſtea & antea retorn. brevis 
illius ſcil't. quarto Die Maii Anno 
Regni dictor. Domini Regis & 
nuper Dominæ Reginæ, &c, 
quarto ſupradicto apud Vill. No- 
vi Caſt:i ſuper Tinam præd. in 


Com. ejuſdem Villæ deliberavit 


cuidem Joſepho Atkinſon adtune 
Vic. Vill. præd. exiſten. in forma 
Juris exequend. virtute cujus qui. 
dem brevis præd. Joſephus At- 


kinſon poſtea & ante retorn. bre- 


vis illius ſcil't. ſeptimo Die Mai 
Anno quarto ſupradicto tunc 
Vic. Vill. præd. exiſten. apud 
eandem Villam in Com. ejuſdem 
Vill. cepit & arreſtavit prxd, 


Georgium & ipſum in Cuſtod. ſua 


in execution. pro debito & damp- 
nis præd. adtunc & ibidem ha- 
buit & eum in Priſona dictot 
Domini Regis & nuper Domina 
Reginæ ibidem detinuit & cuſto- 
divit uſque in exitum ipſius J- 
ſephi ab Officio ſuo Vic. Ville 
prxd. prædictoque Georgio fic 
ſub Cuſtod. præd. Joſephi At- 
kinſon in execution. pro debito 
& dampnis pred. in forma pra. 
exiſten. idem Joſephus Arkin- 
{on poſtea ſcil'r, decimo tettio 

2 Die 


_— — — 


Term. Paſch. 8 W. 3. 


Die Octobris Anno quarto ſupra- 
ict. ab Officio ſuo Vic. Vill. 
pferd. apud præd. Vill. Novi 
Vaſtti ſuper Tinam debito modo 
amotus fuit & poſtea ſcil't eodem 
decimo tertio Die Octob. Anno 
quarto ſuprad. præd. Benjamin in 
Officium Vic. ejuſdem Vill. apud 
præd. Vill. Novi Caſtri ſuper 
I inam debite elect. & conſtitut. 
fuir. Ac præd. Joſephus At- 
kinſon in dicto ejus exit. ab Offi- 
cio ſuo Vic. Vill. præd. debito 
modo deliberavit eidem Benja- 
nun Daviſon & in Cuſtod. ſuam 
pied. Georgium in priſona præd. 
ſic ut prafertur detent, in Exe- 
cution. pro debito & dampnis 
præd. in forma præd. videlicet a- 
pud Vill. Novi Caſtri ſuper Ti- 
nam pred. idemque Benjamin ut 
Vic. Vill. præd. prædictum Geor- 
gium in priſona præd. ſub Cu- 
ſtod. ſua adtunc & ibidem in 
execution. pro debito & damp- 
nis præd. recepit habuit & deti- 
nuit dictoque Georgio ſie in Cu- 
ſtod. ipſius Benjamin Vic. Vill. 
ptæd. ut prefert. exiſten in execu- 
tion. pro debito & dampnis pred. 
in forma præd. detent. exiſten. i- 
dem Benjamin poſtea ſcil't viceſi- 
mo Die Auguſti Anni Regni dict. 
Do ni Regis & nuper Dom. 
R gina quinto apud Vill. Novi 
Caiiri ſupet Tinam præd. (eodem 
Denſamin adtunc Vic. Vill. præd. 
cxiiten,) præd. Georgum è Pri- 
ona prad. extra Cuſtod. ipſius 


Benjamin ad largum quo voluit 


ire & evadere voluntaric petmi- 
fic fine conceſſu voluntat. vel aſ- 
ſenſu ipſius Henrici codemque 
Hentico Wolfe de debito & 


dampnis præd. vel aliqua inde 
parcell. minime ſatisfact. per 
quod actio accrevit eidem Hen- 
rico Wolfe ad exigend. & ha- 
bend. de præd. Benjamin præd. 
centum & octo Libr. præd. ta- 
men Benjamin licet ſæpius requi- 
lit”, &c. præd. centum & octo 
Libr. eidem Henrico Wolfe non- 
dum ſolvit ſed ill. ei hucuſ- 
que ſolvere omnino contradixit 
& adhuc contradicit ad damp- 
num ipſius Henrici Wolfe trigin- 
ta Libr. & inde producit ſectum, 
CC. 
Et modo ad hunc Diem ſcil'c 
Diem Veneris prox. polt Cral. 
Sanctæ Trinitatis iſto eodem 
Termino uſq; quem Diem præd 
Benjamin habuit licenc.ad Billam 
pred. interloquend, & tunc ad re- 
{pondend', &c. coram Domino 
Rege apud Weſtm. venerunt tam 
præd. Henricus per Attorn. ſuum 
pred. quam præd. Benjamin per 
Nich'um Hardinge Attornat. 
ſuum & idem Benjamin defendit 
vim & injuriam quando, &c. 
& dicit quod ipſe non debet 
præd. Henrico præd. centum & 
octo Libras nec aliquem inde 
Denar. modo & forma prout 
præd. Henricus ſuperius inde ver- 
ſus eum narravit & de hoc po- 
nit ſe ſuper patriam & ptæd. 
Henricus inde ſimiliter, &c. Ideo 
ven. inde Jurat. coram Domino 
Rege apud Weſtm. Die Mercurii 
prox. poſt Tres ſeptiman. Sanctæ 
Trinitatis & qui nec, &c. ad re- 
cog”, &c. quia tam, &c. Idem 
dies datus eſt partibus præ- 
dict. ibidem, &c. ſtea con- 
tinuat. inde Proceſſ. int. par- 
E e e | tes 


— 
—_ — — — — — — — OY 


3 
= = w_— -” ws 

N 2 — — 

. . A ** 
a. — wc —²˙*¾⅛ — — 5 8 _ — — 

— Gr OYy_ * 

— * mt 1 
— A - — 62 

— 


Term. Paſch. 8 W. . 


* — —2——ẽẽ—— - ll. . 


tes przd. de placito præd. per 
Jur. poſit, inde inter eos in te- 
ſpond. coram Domino Rege 
apud Weſtm. uſque Diem Mer- 
curii prox. poſt Tres ſeptimanas 
S. Michaelis extunc prox. ſe- 
quend. niſi Juſtic. Domini Regis 
ad Aſſizas in Com. Vill. Novi 
Caſtri ſuper Tinam capiend. aſ- 
ſign. prius Die Lunæ viceſimo 
ſecundo Die Julii apud Guild- 
hall Vill. Novi Caſtri ſuper Ti- 
nam in Com. ejuſdem Ville per 
formam Statuti, &c. ven. per 
defend. Jur', &c. Ad quem Diem 
coram Domino Rege apud 
Weſtm. ven. partes præd. per 
Attorn. ſuos præd. & præfat. Ju- 
ſticiar. ad aſſizas coram quib. 
8c. miſ. hic Record. ſuum co- 
ram eis habit. in hæc verba, 
ſſ. Poſtea die & loco infra con- 
tent. coram Edwardo Nevill Mil. 
un. Juſtic. Domini Regis de 
Banco & Johanne Turton Mil. 
un. Baron. Scaccarii dicti Domi- 
ni Regis Juſticiar. ipſius Domini 
Regis ad Aſſizas in Com. Vill. 
Novi Caſtri ſuper Tinam capiend. 
aſlign. per formam Statuti, &c. 
ven. tam infranominat. Henricus 
Wolfe quam infraſcript. Benja- 
min Daviſon per Attorn. ſuos 
infracontent. & jut. Jurat. unde 
infra fit mentio exact. ſimil. ven. 
qui dicunt ſuper ſacr' um ſuum qd, 
ptæd. Henricus recuperavir.verlus 
infranominat. Georgium Dale de- 
bitum & dampna in narration. 
ipſius Hentici infrafcript. mentio- 
nat. modo & forma ptout per ean- 
dem narration. ſupponitut quodq; 
_ diAus Geotgius ſuperinde ad ſec- 
tam & prolecution. ipſius Hen- 


rici utlegat. fuir modo & forma 
in narration. ill. ſpecificat. & quod 
idem Henricus ſuper inde proſe. 
cut. fuit breve de Capias utlegat. 
in dict. natration. mentionat. ac 
illud infranominat. Joſepho At- 
kinſon Vic. Vill. Novi Caſtri ſu- 
per Tinam infraſcript. deliberavir 
qui dictum Georgium virtute 
brevis præd. cepit & arreſtavit 
modo & forma ptout in eadem 
narration. continetur quodque 
idem Vic. dictæ Villæ ipſum 
Georgium in Cuſtod. ſua pro & 
ſuper breve illud habuit & eum 
in Priſona Domini Regis & nu- 
per Dom. Reginæ ibidem deti- 
nuit & cuſtodivit prout lex po- 
ſtulat ac in exitu ſuo ab Officio 
ſuo Vic. Vill. illius debito mo- 
do deliberavit ptæfat. Benjamin 
Vic. ejuſdem Vill. fic ut in dic. 
ta narration. continetur exiſten.) 
& in Cuſtod. ſua præd. Georgium 
in Priſona præd. fic ut præfertut 
detent. ex cauſa præd. quodque 
idem Benjamin ut Vic. Vill. pre, 
præd. Georgium in Priſona præd. 
lub Cuſtod. ſua adtunc & ibi- 
dem recepit habuit & detinuit 
prout lex poſtulat dictoque 
Georgio ſic in Cuſtod. ipfius 
Benjamin in forma pred. detent. 
exiſten. idem Benjamin Vic. 
Vill. præd. ut præfettur exiſten. 
eundem Georgium e Priſona 
præd. extra Cuſtod. ipſius Ben- 
jamin ad largum quo voluit li 
bere ire & evadere voluntaric 
permiſit ſine aſſenſu ipſius Hen- 
rici codemque Henrico de debito 
& dampnis præd. vel aliqua inde 
parcel. minime ſatisfact. prout 
idem Henricus in narration. ſua 


4 ptæd. 


. 


© ſus Henrici ad onerand. præfat. 
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przd. interius allegavit ſed Jura- 
tores præd. ulterius ſuper ſacr um 
ſuum præd. dicunt quod præd. 
Henricus nullam ſecit petitionem 
alit. quam in dicta narration. ip- 


Georgium in execution. pro de- 
bito & dampnis præd. per eun- 
dem Henricum verſus præfat. 


| Georgium in forma præd. recu 


parat. & utrum præd. Georgius 
ſic ut præfertur ad Proſecution. 
prxd.Henrici virtute brevis præd. 
de Capias ut legat. de & ſuper 
judicio prazd. fic ut prafertur 
capt. & arreſtat. ultra Annum & 
Diem poſt Judicium illud red- 
dit. ligitime fuit vel eſſe potuit 
in execution. ad Sectam ipſius 
Henrici pro dampnis præd. ſine 
aliqua expreſſa petition. per ip- 
ſum Henricum ad onerand. eun- 
dem Georgium in execution. in 
ea parte fact.necne idemJuratores 
penitus ignorant. & inde petunt 
adviſament. Cur, hic, &c. & i 
videbitur eidem Cur. hie quod 
præd. Georgius ſic a prolecu- 
tion. pred. Henrici virtute pred. 
brevis de Capias utlegat. ut præ- 
fett. capt. & arreſt. ultra Annum 
& Diem poſt judicium præd. 
redditum legitime fuit vel eſſe 
potuit in execution. ad ſectam 
ipſius Henrici pro debito & 
dampnis ſuis præd. ſine aliqua 
expreſſa petition. per ipſum Hen- 
ricum ad onerand. eundem Geor- 
gium in execution. in ea parte 
fact. tune Jur. præd. dicunt ſuper 
lacr'um ſuum præd. ꝗd. præd. Ben- 


jamin debet præd. Henrico infra- 
ſcript. centum & otto Libr. in 
forma qua idem Henticus interi- 
us inde narravit & aſſidunt 
dampna ipſius Henrici occaſione 
detentionis debiti illius ultra 
miſ. & cuſtag. ſua per ipſum cir- 
ca ſectam ſuam in hac parte ap- 
poſit. ad ſex Denar. & pro mil. & 
Cuſtagiis ill. ad quadraginta So- 
lid. ſed ſi videbitur dict. Cur. 
pred, quod præd. Georgius fic ad 
proſecution. præd. Henrici virtute 
brevis ptæd. de Capias utlegat. 
ut præſertur capt. & arreſtat. ul- 
tra Annum & Diem poſt judi— 
c:um præd. reddit. legitime non 
fuit nec eſſe potuit in execution. 
ad ſectam ipſius Henrici pro de- 
bito & dampnis ſuis præd. ſine 
aliqua expreſſa petition. per ip- 
ſum Henricum ad onerand. eun- 
dem Georgium in execution, in 
ea parte fact. tunc Juratores 
præd. ſuper ſacr'um ſuum præd. 
dicunt quod ptæd. Benjamin non 
debet præfat. Henrico pred. cen- 
tum & octo Libr. nec aliqu. inde 
Denar. prout ipſe dictus Benja- 
min interius inde placitando al- 
legavit & quia Cur. dicti Dom. 
Regis nunc hic de judicio de & 
ſuper præmiſſis reddend. non- 
dum adviſatur Dies inde datus 
eſt partibus przd. coram Dom. 
Rege apud Weſtm. uſque Diem 
prox. polt 

de judicio ſuo inde audiend. eo 
quod Cur. dicti Domini Regis 
nunc hic inde nondum, &c. 


Wolſe 
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a Wolfe verſus Daviſon. 
18 he Ebt againſt the Sheriff foz an Eſcape, wherein the Plain. 
Eſcape. tiff ſets fozxth, That he had obtained a Judgment in the 


Vide 50 83, Court of Common Pleas againſt one Dale fo; 1601. and Coſts, 
8 Fi, and the ſaid Dale not appearing to ſatisfy the ſaid Judgment, 
-06, 707. Was outlawed at the Suit of the Plaintiff, who thereupon ſued 
Gro.Fac. 361. fO2th a Capias Utlegatum againſt him, direted to the then Sherif 
1 Kol. $10, of Newcaſtle; and that the Plaintiff, befoze the Retozn of the 
ny 263. ſaid Urit, delivered it to one Joſeph Atkinſon then Sheriff of 
18. 158. the ſaid Util, who by Uertue thereof arreſted the ſaid Dale, and 
Poſt, 72 detained him in Pꝛiſon fo2 the laid Debt and Damages, till the 
416. infra. ſaid Atkinſon was diſcharged from his Office of Sheriff; that 
the Defendant was afterwards Under Sheriff, and the ſaid Dalc 
was delivered to him in Cuſtody, and in Execution fo2 the ſaid 
Debt and Damages; and that afterwards he ſuffered him to 
eſcape, the laid Debt not being paid. 

Upon Nil debet pleaded, the Jury find a Special Cerdit: 
ſſ. They find that the Plaintiff had obtained a Judgment againf 
the ſaid Dale fo2 the ſaid Debt and Damages; they find the 
Outlawzp, and the Capias Urlegatum, and the Arreſt upon it; 
and that the ſaid Dale was in Cuſtody of the Oefendant, then 
Sheriff of Newcaſtle; and that he voluntarily ſuffered iu to 
eſcape, the laid Debt not being paid; then they make a Spectal 
Concluſion, That if Dale fo taken a Pear and a Dap after the 
ſaid Judgment recovered againſt him could be in Execution fo! 
the ſaid Debt and Damages, without any expꝛels Pꝛa 4 to 
charge him in Cuſtody ; then they find koz the Plaintiff, 

It was argued fo? the Plaintiff, That when a Man mag but 
lawed after Judgment, the Capias Utlegatum is the pꝛoper Po- 

Poſt, 202, LCels, and then the Plaintiff is at an End of his Suit; and there- 
foe there can be no Dekault in him fo2 not continuing his J2- 
dels, fo as to have the Puſoner bzought into Court; and then 
upon 1 zaper of the Dekendant to be committed in Execution at 
his = ult, 

1 Sid. 380. * But admitting there was any Laches in the Plaintiff, 02 dil 

7clv. 19, 20. continuing the Proceſs, yet if the Party be in Execution upon 
on. El. a Capias Utlegatum after Judgment, he is in Execution at the 
pon % Suit of the Plaintiff, if he p!eaſe ; fo2 tho! the Outlawpy be in 

Bridg. 7. the King's Name, pet it is at the Suit of the Party, and 

Moore 567. fo2 his Benefit : And the Sheriff muſt take Notice of the 

Hob. 57, 115. Law 

Ec. ſupra. . | , 


1 


4 
3 
4 
1 
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and eſcaped: (Whereupon the Aﬀion was bought againſt Garnon %s ; | 


— 
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|| f 
Law, That he hath him in Cuſtody foz that Purpoſe unde Con- ] 
victus eſt; fo2 theſe are the Mods in the (Urit, I | 
I the Defendant p2omiſe to pay a Debt in Conſideration of , -.. 1 
Foꝛbearance to pꝛolecute a Capias Utlegatum, this is good in 909. rev. 4 
Law, which p2oves that an Dutlawpy is at the Suit of the Party; 19. Jenni I! 
fo: ſuch a Pꝛomiſe would be void, to ſtay any Pzoceſs at the „tus Fi , 
Suit of the Ring. TY 63. 1 
In the Fifth Report, there is a Caſe in Point, (viz.) Layton 1 
bꝛought an Action of Debt againſt Walwyn and had Judgment, [ 
and then he was outlawed, and taken upon the CapiasUclegacum, 


the Sheriff; and it was reſolved, That at Common Law, if there 8,“ ““ 
be an Dutiawzy after Judgment in Debt, and the Party is taken E 5-7. 
upon the Capias, there is an End of the Plaintiff's Suit; and 44 Kl. 
if no Laches be in him in continuing his ÞP2oceſs, he ſhall be in . 
Execution at his Suit if he will: Foz it is but reaſonable, 5305 
That if the King ſhall have a Benefit at the Suit of the Party, 
that the Party ſhould have a Benefit at a Suit of the King. 

This Caſe was adjudged in Michaelmas Term, in the foztieth 
Pear of the Qucen; and thzee Years afterwards in the lame 
Term, Popham and Fenner ſeemed to be of another Opinion in an 
Aﬀton of Debt bzought againſt an Adminiſtratoz, upon a Judg- 
ment had againſt the Jnteſtate. The Dekendant pleaded, That <a» verſus 
the Inteſtate was outlawed after the Judgment, and taken upon gy 
the Capias, and died in Pꝛiſon; and upon Demurrer to the Plea, 8 
thoſe two Judges held that he was not in Execution at the 4/0, 21:5 
Suit of the Plaintiff without his erpzeſs Pꝛaper, and the Court * $17. 
award it: But Juſtice Gawdy was of a contrary Opinion in 
that Cale. | 

And accoꝛding to his Opinion and the Reſolution in Garnon's B- idem. 6. 
Caſe, there have been ſubſequent Judgments in this very Point, Were vertus 
That when the Party is taken upon the Capias utlegatum, he mr Cope 
ſhall be in Execution fo2 the Plaintiff ik he will, altho' his Body , -.. 
was never bzought into Court. 1-618 

This Caſe came in Queſtion again in this Court in Michael- Lach ag. 
mas Term, in the 2oth Pear of King Charles II. Jt was 5; 380. 
Debt upon an Eſcape, wherein the Plaintiff declared, That 34/44 
be recovered a Judgment in the 13th Year of that King, that ru Kd. 
the Party was outlawed the 15th, and taken upon the Capias the. 
18th Pear of the lame King, and eſcaped: But he had not de- 
clared that he was in Cuſtody, and pꝛaped to be ſo at his Suit, 
without which his Impzilonment upon the Capias did not make 
him in Execution at his Suit; koz it map be, he was not 

8 | Fkk contented 
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Bridgm. 7. 


Cro. Fac. 545, 
620, 657. 


Dalton 214. 


Ante. 201. 


contented with that, but intended to have another Execution 

But the Judgment in this Caſe is not repozted, only the 
Opinion of Popham and Fenner is there cited, that he ſhall be 
in Execution at the Suit of the Party until he diſclaim it. 

Jf the Party be taken upon a Capias pro fine, he ſhall not be 
in Execution after a Pear and a Day at the Suit of the Party 
without Pꝛaper:⸗But there in a Difference between that and this 
Caſe; fo2 here it appears by Uerdi#, that the Plaintiff ſed 
out the Capias fo2 the Recovery of his Debt; and it appears 
Pn that he intended to have the Body of the Party in 

uſtody. © WO 


Econtra. It was admitted by thoſe who argued on the other 
Side, That if the Elcape had been within the Pear after he was 
taken by the Capias, that the Plaintiff ſhould have an Afton of 
Debt againſt the Sheriff fo2 an Eſcape ; and the Reaſon is, be: 
cauſe within the Pear the Plaintiff might have brought a Ce 
Sa' againſt him, and charged him in Cuſtody, but after the Pear 
he hath lapſed his Time, and is dꝛiden to a Sci' Fac', and therefor 
he ſhall not be then in Execution at his Suit without continuing 
the Pꝛocels; he is in at the Suit of the King to anfwer the 
Contempt of his Laws, and lo it would have appeared if the 
Sheriff had returned a Cepi Corpus upon the Capias utlegatum; 
therefoze ſomething muſt appear upon Recozd, to make him in 
Execution at the Suit of the Party. | | 

When the Defendant is taken upon the Capias utlegatum, there 
is an End of the Party's Suit, as to any other Pꝛocels to be 
ſued by him, fo2 he cannot have a Sci. fa. o2 any other Pꝛocels 
upon that Judgment; and lo it was at Common Law, if there 
had been any Stay of ]2oceſs after the Year and Day; therefoyx 
{it ought to be continued. oe 

* affirmed, that he is in Execution of the Party, nolens 
Volens. | — , 

CTis true, the Sheriff is bound to keep his Pꝛiloners in 
Cuſtody, but not under equal Penalties; fo2 in ſome Caſes an 
Atton of the Caſe only will lie againſt him koz an Eſcape, and 
ſometimes an Aﬀton of Debt, where the Plaintiff will recover 
both his Debt and Damages: But here an Ackion of the Caſe 
only will lie againſt the Sheriff. = 

The Relolution in Garnon's Caſe will not come up fo this, fo? 
the TUo2ds are, Ik the Defendant be taken upon the Capias urle- 
gar. at the King's Suit, no Laches being in the Plaintiff in 
continuing bis Pꝛoceſs, be thould be in Execution fo? the Pon. 
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tiff if he would; tis not ſaid with Prayer, oꝛ without Pꝛaper, 
neither is the Pear and Day mentioned there. 155 
Neither is the Cale in Bridgman an Authoꝛity fo2 the Plaintiff, %% - 
toꝛ that was an Aition of the Caſe bzought againſt the Sheriff los? 
an Eſcape of the Party taken upon a Capias utlegatum which is an 
argument that they took the Law to be otherwiſe at that Time; 
fo2 ik the Paiſoner had been in Execution at the Suit ot the 
Party and eſcaped, they would have bꝛought an Action of Debt, 
and not an Action on the Cale, © | 

The like Ackion on the Cale was b2ought againſt the Sheriff 5 * 89. 
of London fo2 an Eſcape by Froſt, where the Defendant was in 4 fs wo. 
Cuſtody upon a Capias utlegatum ſued after a Pear; and there it Bridg. 7. 1 
tas agreed, That he could not be in Execution at the Suit of 
the Party without Pꝛayer; but becauſe he was diſcharged from 
his Impziſonment, without finding Sureties to ſatisfy the 
Plaintiff accowing to the Statute, the Plaintiff was pꝛejudiced 
thereby, and therefoze an Action on the Cale would lie againſt N 3 
the Sheriff, 19137 p. 12. 

But the Court were of Opinion, That it was in vain koz the 
Plaintiff to ſue out an Outlawep ik he had no Benefit therebp, 
when the Party was taken upon the Capias without continuing 
the Pꝛoceſg ; fo2 to what Purpoſe ſhould he take out a Sci' fa 
after Judgment when the Party cannot be found, and nothing 
m be — upon it? Therefoze Judgment was given koz the 


— 


Rex verſus Cranfeild, 


E Defendant was. indied at the Sellons held foz the 
Bozough of Hatfeild, fo2 ſpeaking theſe os, ſſ. The 
Mayor and Aldermen of Hatfield are a Pack of as great Villains as 
any who rob upon the High-way, and we will take away their 
Charter. He was found Guilty of ſpeaking theſe Moꝛds. 
f M was moved in Arreſt of Judgment, and ſeveral Exceptions 
en, | 


1. This being tried at a Seflſons ok a particular Bozough, 
they ſhould have ſhewed what Authozity they had to hold the Sel⸗ 
ſions being in a pꝛivate Place, either by Preſcription oz Char- 
tet; which was omitted, IST. eee 


2. The Wozds are not indictable, fo2 they are of Heat and 
Paton, fo2 which the Dekendant ought to be bound to his Good 
Behaviour, but not indicked. 


In 


® 


— —— 
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In Eaſter Term, in the 21ſt Pear ok King Charles the Second, 
one Burford was indifed in this Court fo2 theſe TWo2ds ſpoken 
by him. of the Juſtices of the Peace; f. That none of the Juſtices 
of the Peace did underſtand the Statutes of Exciſe, except ſuch x 
one, [ naming him, ] and truly he did neither well underſtand them, 
nor moſt of the Parliament-Men who made them. And this Jndiz. 


3. It is ſafd, Juratores pro Domino Rege præſentant, it ſhould 
have been pro Domino Rege & Burgo prædict. præſentant. 


Rex verſus Inhabitants of Liſſey. 


N Odder of Settlement was made by two Juſtices of 
Peace, to remove one Elizabeth Sinkwell, late ok Liſley, 
Single-woman, and William her Son, to the Pariſh of Morton 
Hampſtead ; in which Der the Caule aſſigned was, becaule that 
Vide 2 Bulſt. by Fraud and Colluſion of the Pariſh of Liſley, ſhe was deliver 
349. 335. of the ſaid Baſtard-Child in the Pariſh of Morton. 
Caſes, 2. 32. It was objecten againſt this Dzder to quaſh it, becauſe it di 
not appear that the Mother was laſt legally ſettled in the Parih 
of Liſley, 02 that ſhe was a Pariſhioner there at the Time i 
was delivered at Morton; they only ſaſd, Elizabeth Sinkwell, lat! 
of Liſley, Single woman; which is but a Delcription ok the 
Perſon, and an Addition of the Place, and not a ſufficient 
Allegation that ſhe was an Jnhabitant there, 02 that the Child 
was ſettled there. 1 
Now it appears by the Ozder, That the Child was boyn at 
Morton, and the Birth prima facie makes a Settlement in that 
Place, nothing appearing in the Ozder to make him an Jnhabi 
tant elſewhere; and they cannot (end him back to a Place whete 


2. The Reaſon of the Removal is too general, fl That ſhe 
w * at Morton by Fraud and Colluſion of the Pari 
of Lilley. 


* 


As to the firſt Objetion, it was anſwered, That the Oper 
recites her to be late of the Pariſh of Liſley, Single-woman: 
which is a luſſicient taking Notice, that ſhe was an Jnhabitant 
of that Pariſh. | | 

As to the ſecond Dbjeftion, it was ſaid, That the Juffices 
are not bound to ſhew a Reaſon why they make ſuch an _— 
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remove her; and therekoze if they aflign a Cauſe incertainly, 
that ſhall not quaſh an Der. 

The Court inclined, that he ought to be alledged to be a legal 
Jnhabitant in the Pariſh of Liſley ; but would not quaſh the ©2- 
der, becauſe it was nine Years ſince it was made; i. ever fince 
October 1691. | 


Stanford verſus Chamberhaine. 


Jefment tried at rhe Aſſizes, and a Uerdi# fo2 the Plaintiff, 

the Judgment ought not to be ſigned till the Rules are out, 
which willbe in four Days after the Poſtea returned, which hap- 
nene d in this Cale to be the 6th of May: The Plaintiff got his 
Judgment ſigned on the very Day, but it was not executed till 
after the ſixth Day; lo that the Defendant had Time enough to 
buing a CUrit of Erroz, oz move any Thing tn Arreſt of Judg⸗ 
ment: Pet the Court held, That the ſigning the Judgment 
was irregular, it being befoze the Dap allowed by the Rules of 
the Court; and tho it was taken out afterwards, that was not 
material; therefoze the Judgment was ſet aſide, and the Party 
had Reſtitution. | 1 


Stephens verſus Squire. 


A N Adtion was dought againſt Squire an Attomey, and twa 
others, koz appearing fo2 the Plaintiff without a UMar⸗ 
rant: The-Caule was carried down to be tried at the-aMzes ; 
and the Defendant did p2omiſe, That in Conſideration the 
Plaintiff would not pꝛoſecute the Aﬀion, that he would pay 101. 
any Coffs of Suit. And now an Action was bought againit the 
Defendant upon this Pꝛomiſe. 

The Queſtion was, Whether this was a void Pꝛomiſe by the 
Statute of Frauds, being made in Behalf of another, and not 
in TUriting ? Which Statute enatts, That no Action ſhall be 
brought to charge the Defendant upon any ſpecial Promiſe to an- 
{wer for the Debt, Default, or Miſcartiage of another Perſon, un- 
leſs it be in Writing. | | 
But the Court were of Opinion, That this cannot be ſaid to 
be a Pomiſe fo2 another Perſon, but koz his own Debt, and 
therefoze not within this Stature. 


Sg Richards 


— — 


2 O6 


3 Mod. 48, 


49. 
Show. 64. 
3 Lev. 133. 


Vide 1 Sid. 
298. 


1 Lev. 190. 
Nel ſ. Lutw, 


29. 
2 Sal, 562, 
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Richards verſus Hill. 


M Ation of the Caſe fo2 diverting a TUater-courſe, in 
which the Plaintiff declared, That he was ſeized of a 
Tater⸗mill to him and his Heirs, Secundum conl. Decanatus de 
Woolverhampton, and ſo pꝛelcribed fo2 a Wlater-courſe, &c. and 
that the Dekendant intending to dep2ive him of the Pꝛofit of the 
ſaid Mill, did divert the Water ab antiquo curſu ſuo, per quod 
he cou!d not Molare [0 faſt, There was a Qerdiit {02 the 
Plaintiff. 

It was moved in Arreſt of Judgment, fo2 that a Copyholder 
cannot pꝛeſcribe in a Que Eſtate, and the Court could not take 
Notice of any other Eſtate the Plaintiff had by this Declara⸗ 
tion; he ſhouid have left out Secundum conſ. Decanatus; fo2 hom 
can he be fo ſeized without ſhewing what that Cuſtom was? 


2. He doth not ſay, that He diverted the TUater from the 
Mill, but from its ancient Courle, per quod, &c. _ 


3. The Matter of his Damages is laid infencivly, fo2 the 
Gift of the Aﬀton is, That he had a Mill, out of which he had 
Pꝛofit by Gzinding : Mow the Wiozd Molare is ä and 
there is a pꝛoper Tod fo; Gꝛinding. 5 


The firſt Dbjeition was over⸗ ruled by the Court; fo2 if the 
Plaintiff was ſeized of an Eſtate in Burrough Engliſh, that had 


been a cuſtomary Eſtate, becauſe he hath it by the Cuſtom of the 


Panoz, and in ſuch he may pꝛelcribe. 


As to the ſecond Dbjeftion, it was held, That the Tow Mo- 
lare being inſenſible, no Damages could be given fo2 it; and 
that the Declaration had been good, if that Part of it ban been 
lekt out: So that the Plaintiff mu his Judgment. 


Rex verſus Cowper. 


1888 againſt the Defendant, letting koꝛth, That there 
was a War with Lewis the French King ; that during. the 
Continuance of that War, the Defendant did hire-a Boat fo! 
twenty, Guineas, falſo malitioſe & proditorie, to aſſiſt the King's 


3 | | Enemies; 
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Cuemies z that the Boat fo hired was brought to the Shoze in 
oder to imbark him and others, where he was taken. Chis 


Hatter was all found by Gerdt. | 
It was moved in Arreſt of Judgment, That this was not an 


© offence at Common Law; fo2 then any Ac, which chews an 


Intention to do an Unlawful Thing will be a Fault; as if a 


Pan hire a Houſe, with an Intention to ſet up an unlawkul 
Crade. 


It the Fat it ſelf doth not impozt any malicious Deſign, 


then the finding of the Jury will not alter the Nature of it. 


Tf then there is nothing in this Indickment which lavours of 


Jan Offence at Common Law, there is nothing pꝛohibited by any 


Statute ; fo2 an Intention to do an unlawful Ack is no Crime 
by either Law. 


In this Eaſe it was not ſo much as ſaid, That the Defendant 
endeavoured to go beyond Sea without the King's Licence. 


Econtra, | 


To which it was anſwered, That it was a Crime to hire a 


Boat to aſſiſt the King's Enemies with an open and manifeſt 
attempt, by viſible Ads ſo to do. 

As ik a Man pꝛepare a plate of the Bzeadth of the Bꝛoad 
Seal, and by ſome plain Ac His Intention ſhould appear, that 
he deſigned to Have counterkeited it, and is taken befoze his De- 


ſign was bzought to Perfetion : This does not amount to High 


Treaſon, but it is a Misdemeanoꝛ. 

It is an innocent Ad to lie in a Hedge; but if it be with an 
Intention to attempt the Queen-Conſozt, and that appear, it is 
a high Crime. 


An Intention to fight a Duel is a Misdemeanoz, and puniſh- $54. 168. 


able by Fine and Impzilonment; and therefoze if a Challenge K vers 
be ſent to another, tho' the Parties never fight, yet both he 7; 


who ſent and carried the Challenge, are puniſhable accozding 


to the Rule which is mentioned by my Lo2d Coke, Quando ali- 3 1»/. 158. 


21 prohiberur, prohibetur & omne per quod devenitur ad il- 
ud, | 

The Knowledge and Concealment of Treaſon is Miſpꝛiſion 
thereof, which is puniſhed by Jmpziſonment during Life, and 
koꝛkeiting of the Goods and P2ofits of Lands during Life. 
Now ſince the Law inflitg ſo high a Puniſhment upon the Con- 
ſcaling a Treaſon, it cannot be a Queſtion, but the bare Jnten- 


tion to commit ſo high a Crime, is puniſhable likewiſe at Com⸗ 
mon Law. 2 wh 
Jt 


arey and 
llins. 
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Jt is no Argument to ſay, That becauſe the Dekendant ; 
not guilty of the higheſt Dffence, therefo2e he is guilty of none, 
fo2 there are Gzadations in Law which vary the Dffences 


Men, and p2opottion theit Puniſhments to their Crimes. 


Curia. The very Intention to commit Treaſon is regards 
in Law; and any Pꝛeparation to afliſt the King's Enemies ig; 
Pꝛejudice to the Publick, and therefoze an Offence at Comma 
Law. 

Dur Actions are governed by Jntentions,as qualified by them; 
ſo that in divers Caſes the Intention makes the Ack moze oz lels 
criminal: TUhereupon the Judgment was affirmed, and the 
Defendant fined xoo Marks, and committed till paid. 


Keat verſes Barker. 


MN Afton was bought againſt the Defendant, fo? ſi 
Pears Mages due to the Plaintiff fo2 his Salary, being 
a Steward: There was a Uerdif# fo2 the Plaintiff at the 96 

zes in Berkſhire, and only ſeven Pounds Damages given. 
Jt was moved to diſcontinue the Aion, and that the Poſt 
might not be b2ought in; ſed non allocatur; fo2 after a gen 
C-o.Car. $75, Uerdid the Court will not ſuffer the Plaintiff to diſcontinue his 
Earl of Oxon Action: It hath been allowed after a Special Uerdif, and ant: 
— gument at Bar; ſo likewiſe. after a Joining in Demurrer, tut 
ay EP not after arguing ſuch Demurrer. But the Statute H. 4. dot 
38. ”” Ozdain, That after Verdict a Plaintiff ſhall not be nonſuit; whit) 
1 Sid. 84, was otherwiſe at Common Law; fo2 if he did not like his D# 

2 % 113, mages, he might be nonſuit. 


S. C. 2 Salk. Rex verſus Inhabitants of Haſwell. 
472. 0 


Vide Poſt, 18 Statute made Anno 14 Car. 2. cap. 12. enafs, Thu 
396, 416. upon the Complaint of the Church-wardens and Overſeet 
of the Poor to any Juſtice of the Peace, within forry Days aſte 
any Perſon cometh to ſertle himfelf in a Tenement under thi 
yearly Value of 10/1. that two Juſtices of Peace (Quorum um 
of that Diviſion where fach Perſon is likely to be chargeable i0 
rhe Pariſh, by Warrant, may remove him to the Pariſh where i 
was laſt legally ſertled. Provided, If he think himſelf agericrd 
by the Judgment of the two Juſtices, then he may appeal to bs 
3 ne 


| per Mozd in this Caſe, but would not quaſh the D2der, but re- 1 
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next Quarter Seſſions, who arc required to do juſtice according to 
the Mcrits of the Caſe. 

Two Juſtices, by Warrants under their Hands and Seals, ,,. 16; 
removed a poo? Man from the Pariſh of Woking to Halwell ; pz, 35, 
thereupon an Appeal is byought, and the Seſſions Ozder was, 416, 
That the Warrant of the two Juſtices ſhould be ſupetleded, and 
that the Party ſhould be carried back ro Woking. 

CUhich D2eer being removed by Certiorari. Exceptions were 
taken to it, (1. That the Juſtices in their Sefſions had no Power 
to ſuperſede the CUarrant made by the two Juſtices, becauſe ide 2 81. 
they had only }2ower to quaſh oꝛ affirm it; and the TUoz Super- = 1 . | 
ſedeas is properly applicable to ſ92oceſs befoze Judgment, and not 
to the Judgment it ſelf: As if a Man be in Cuſtody upon a = 
CUrit, and then comes a Superſedeas to the TUrit, the Puloner | \ 
18 thereby diſcharged. | 1 

The Court were of Opinion, that Superſedeas was not a pꝛo⸗ 1 


ferred the Matter to the Judge of Aſſize. 


Stokes verſus Oliver. 


W Rit of Erroꝛ was bꝛought to reverſe a Common Recovery, Vde 1 Sid. 
and a Sci. Fa. againſt the Tertenants, who are ſummon: 321, 322. 
ed and appear, and the Sheriff hath returned, that there is no? Saund. 94, 

other Tenants. The Erro2 aſſigned was, that the Uouchee ”” 
was a Fame Covert, and under Age, and appeared by Attorney. 
If ſhe had vouched in Jerlon, oz by Guardian, ſuch a Recovery H. 197. 
ſhould not be reverſed fo2 Erro2 after full age; becauſe a Guar- 7 Roll. 307- 
dian is made by the Court, who will not admit of any one, but 731 2 5 6 
luch who ſhall be anſwerable fo2 the Loſs that the Jnfant may _ 
(uſfain ; but an Attoznep is made by the Party, and an Inkant Brig. 73. 
may not have Dilcretion enough to chooſe an Attoꝛney who will 10 ( Hells 3 
be faithful to him. , 
Therekoze ſhe appearing by Attozney, and ſuffering a Recove: i 5/4. 322. 
ry, it ſhall be reverſed fo2 the ſame after the Party comes of Age, 4% vertus 
becauſe it ſhall be tried by the Country, TUhether the Warrant % en. 
of Attomey was made when under Age, oz not: 
Meither can the Husband, tho' of full Age, make an Attoz⸗ 
ney fo2 himſelk and Cite, under Age, to bind the Inheritance 
the Tike; but ſhe being the Principal muſt be barred by her 
zun 27; and therefore ſhe muſt appear in Court in ſuch Manner 
the Law hath direcked by Reaſon of her Jnfancy. 


HHH It 
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Jt may be a Queſtion, TUhether the can be batred by any At of 
her own, beſides a Fine; fo2 ſhe is not examined upon a Com: 
mon Recovery ? 

3 Lev. 36, But this is not like the Caſe of a Fine levied by an Jnfant, 
fo2 that cannot be reverſed but by the Jnfant himſelf during his 
Nonage; fo? it being the A of the Court to ſuffer ſuch a one 
to levy a Fine, the Court muſt therekoꝛe rekoꝛm the ſame by Jn: 
ſpe#ton, which cannot be after full Age. 

Foz this Reaſon, the Recovery was reverſed Niſi Cauſa the 
End of the Term. 


Haines Barley's Caſe. 


Vide (Mod. FO Jefiment fo2 Lands in Eſſex tried at Bar, the Plaintif 
225, 248. claimed as Heir at Law to one James Wade, who had Jſſue 
6, 355, William Wade, and one Daugeter, who was now the Lady Baſh, 
396. and Leſſo2 of the Plaintiff. 
William gWade had likewiſe Jſſue, one Son and two Daugh: 
ters, who were all dead without Jſtue. 
The Defendant made a Title under a Conveyance by Leaſe 
and Releaſe, dated the 21 Maii, 21 Car. 2. and made between 
William Wade of the one Part, and Haines Barley and John Tur. 
ner of the other Part, by which the Lands in Queſtion were ſet: 
tled upon them and their Hetrs to the Ale of William Wade fo! 
Life; ſo to his firſt, ſecond, and third Son in Tall⸗male, like 
Remainder to John William Haines and Charles Barley, Remain: 
der to Haines Barley the Father, Remainder to the Right Þeirs 
of William Wade fo2 ever. 
Vide 6 Mod, The Plaintiff then pꝛoduced a Deed made in the Year 1633, 
149, 225, between the laid James Wade of the one Part, and Charles Mor- 
240. dant and his TUife, and John Mordant, of the other Part; 
1 which Deed was atteſted by thꝛee Uitneſſes, two of which were 
94, 114 pꝛoved to be dead, and the other could not be found : By which 
Deed it appeared, that a Fine levied, and the Uſes thereof, were 
declared to James Wade fo2 Life, Remainder to his firſt Son, 
and the Heirs Males of his Body; fo to his ſecond, third, and 
all other the Sons of the ſaid James Wade in Tail-male, Re- 
mainder to the Iſſue Females, then to the ite of William 
Mor dant fo2 Life, Remainder to Charles Mordant and his Heits 
lo cver: So that William Wade was Tenant in Tail, and 
could not bar the Remainder without a Recovery, which was 
then p2o0duced, and a Deed to lead the Uſes thereof, and 
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| Livery and Seiſin endozſed, to make a Tenant to the Præ— 


W 


Ccipe. 

£ Put it happened that one Frances Duglas had at that Time an 
© Eſtate fo2 Life in theſe Lands as her Jointure, but the Jointure⸗ 
& Deed could not be pꝛoduced: But they p20ved, that in 1661, 

| the levied a Fine ſur conceſſit, and did demiſe the ſame to one 
E Woolly fo2 ninety-nine Pears, if ſhe lived fo long, fo2 ſecuring 
the Payment of 4001. which Moꝛtgage was afterwards afligned 
to one Monteatz, and both of them joined in a Leaſe to William 
Wade fo ſixty Pears, if the (aid Frances lived ſo long, under 

the yearly Rent of 2001. 
| This was admitted to be a ſufficient Pꝛook of the Jointure. 
and to the like Purpoſe they pꝛoduced Oepoſitions in Chancery, Yide 1 S4lz. 
which they offered to be read, the Bill and Anſwer being taken 278, 281, 
off the File, and loſt; but they offered to give an account that 2. 555. 
it was once filed, which was by the Six⸗Clerks Book; and pꝛo- 6 1404. 225, 
duced an Inrolment ok the Decree, which mentioned both Vill 248 
and Anſwer. And the Court being of Opinion, that the Join- © 7%, 386. 
ture-Deed being loſt, they might ſupply the Pꝛook by Memorials 
thereof, ſince it was impoſſible to ſhew the Deed it ſelf. 


So the Plaintiff had a Gerdick fo2 ſo much as was in Join⸗ 
ture, 


Martin verſus Monke. 


T was moved to amend a Fault in the Jurata after Uerdf# 7 1 512. 
found fo2 the Plaintiff at the Allizes in Suſſex; it was jur. 50, 51, 88. 
between the Plaintiff and Oefendant, de placito, &c. ponitur in 57 39 
relpetu coram Dom. Reg. & Dom. Regina apud Weſtm', &c. niſi ,, 55 88 
juſticiar', &c. ad Aſſiſas capien. aſſign. prius die, &c. viceſimo die 6 240. 164, 
Martii. It ſhould have been coram Domino Rege only, and the 264. 
Day of Niſi prius was miſtaken ; fo2 the AMzes were the 23d of % 
March. The Recozd was right, by which he p2ayed it to be a- 20. 
mended; and fo2 Authozities, the Caſe of Merchant and Reaſon Placito 7. 
was cited, where the Recowd was de Placito debiti, upon the 
Statute 2 bd. 6. fo2 not ſetting out Tithes, and the Jurata in 
the Recozd of Niſi prius was de Placito tranſgreſſionis. This 
was amended after a Uerdit fo2 the Plaintiff, becauſe it was only 
a Pilpꝛiſion of the Clerk. TJ 

So where it was upon a * Niſi prius, that Challenge was , ...- 
made to the Sheriff after Jſſue joined, and Venire Facias awarded p.m, 378 
to the Cozoner ; but the Recowd was, that the Venire Facias wag 2 Co. 669. 


awarded unto the Sheriff, which was not entered at the Time dam e. 
; of ; Ve 


AquilaWeek's 
Cale. 
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of the Trial, but is uſually made up afterwards in Time gf 
Clacation ; yet this being only a Miſpꝛiſon of the Clerk, ſhall be 
amended by the Reco. 

But on the other Side it was inſiſted, That this was not 
amendable, fo2 the Juſtices of Niſi prius had no Authozity to take 
luch a Recozd. Ws 
8 Kep.161.b, The Miſpziſion of a Clerk in a Crit of Niſi prius is amend: 
Blackore's ble by the Statute of 8 H. 6. but then it muſt have Cufficient 
Cale, Matter expꝛeſſed oꝛ implied to give Authoaity to the Judge to try 

the Iſſue, fo2 without that TUrit he cannot try the Caule; and 

| therekoze in Debt againſt the Defendant Husbandman, the 

1 H 6, 11. Queſtion was, Whether he was ſo, die Impetrationis brevis? And 

the TUrit of Niſi prius, by which the Cauſe was tried, takes 

Notice that the Defendant was a Husbandman ; but the mate: 

rial Part of the Jſſue was left out, 4. Mhether he was lo, Die 

Impetrationis brevis, 02 not? There was a Qerdift koz the Plain 

tiff; and tho' the Recozd was right, the Court would not ſuffer 

the TUrit of Niſi prius to be amended, becauſe by that TUrit the 
Judges had no Power to try the Jfſie in the Reco2d, 

In all the Caſes where the Reco2d of Niſi prius hath been 
amended hy the Roll, the Trit of Diſtringas hath been right; 
which together with the Niſi prius is a ſufficient Authozity fo2 the 
Judge to try the Cauſe ; but here the Diſtringas was w2ong, fo! 
it was Gulielmus & Maria, Dei Gratia, &c. which could not be; 
fo2 the Queen died in December, and the Cauſe was tried the 
23d of March following; fo2 which Reaſon the Court held this 
not amendable. 


1 Salk.50,88. 
Poſe, 399. 


Thwaites & Ux. Oc. 


N Aion of Debt was bzought fo2 Rent upon a Leaſe of 
Vide 1 Saund. a Houſe to be made by thꝛee Judges, purſuant to the At, 
3 fo2 erefting a Court of Judicature koz Determination of Dille⸗ 
. 27% rences concerning Hotles built in London, whoſe Judgment and 
Decrees by the ſaid At are made a Reco2d and entered in a Book, 
and kept by the Lozd Mapoꝛ, with the Recoꝛds of the City; in 
which Leaſe the Rent of 21. 13s. was reſerved per Annum, and 
the Plaintiff declared fo2 1001. due fo2 ſo many Pears; and it 
appeared upon the Rcco2d in calling up the Sums that he had 

declared fo? 8 1. too much. 


4 The 
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The Defendant pleaded Nul tiel Record, and there was a 
Judgment fo2 the Plaintiff, that he had pꝛoduced the Recozd. 

It was moved in Arreſt ok Judgment, That this being in 
Debt fo2 Rent, and an intire Demand of a Sum certain, the 
Plaintiff could never have Judgment, becauſe it appeared upon 
3 chewing, that he had not any Cauſe of Action fo2 the 

0 E. | 

I it had been an Ackion ok Covenant to pay a yearly Rent, x7. A. 
and the Bꝛeach had been aſſigned fo2 Non-payment of a certain « 2: 333. 
Sum at ſuch Days, and the Whole had not amounted to o %% 
much as demanded, that might be well enough; becauſe fn Co: 11a 
venant Damages are to be recovered accowing to the Evi2znce, 3 3. 145. 
and not as the Party hath ſummed it up. But my Loꝛd Coke 
was of Dpinion, That upon Debt fo2 Rent it was otherwiſe, be- 
cauſe in that Aﬀtion you recover the Sum demanded. 

In all Aﬀtons of Debt, the Plaintiff is pzivy to the Sum in % Key. 
Demand, and therefoze ought, at his Peril, to declare fo2 the 2 7, b 
true Debt; and the Reaſon why he ought to demand the very! vertus 
Sum, is, becauſe if he ſhould do otherwiſe and recover, he might? 
afterwards bzing an Action fo2 the true Sum, and ſo the Defen- 
dant would be doubly charged; and therefoze in Debt upon a 
Bond, ik the Plaintiff declare fo2 leſs than due, he ſhall never 

To which it was anſwered, That tho the Aﬀion was fo2 an ,,, 73. 
intire Sum, yet it was made up of ſeveral Rents to be paid at en wet- 
divers Days, and ſo muſt be taken as ſeveral Demands fo? the ſus D %. 
Kent; as where Debt was bzought upon three Bonds, and 
upon Oyer the Defendant pleaded Condition perfozmed, and 
there was a Uerdit fo2 the Plaintiff, Now tho? the Plaintiff 
could not have Judgment as found by the Uerdif, yet releaſing 
— * and Coſts, he had Judgment fo2 the two firſt 

onds. | | 25 0 

So where the Defendant avowed fo2 51. Rent, and a Nomine Ib. 133. 
penz fo Non⸗ payment at the Day, but laid no a#ual Demand _ « off 
of the Rent, the Avow2y was held naught as to the Nomine 
pœnæ, becauſe it could not be foxfeited without a Demand of the 
Rent; yet he had Judgment fo? the Return ok the Cattle, be- 
caule he had a lawful Cauſe to diſtrein fo2 Rent Arrear, and the 
Demands were ſeveral. 

The like Judgment was given where a Plaintiff bzought an 2 C, 104. 
Adlon ok Debt koz 40 l. upon the Statute of Uſury, and decla . d Caſe. 
red, That the Dekendant corruptive did lend 40 l. contra formam 
Statuti, and ſuch a Day did allo lend 20 l. contra formam, &c. but 


it did 
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1 Saund. 282. 
2 Keb. 576. 


1 Saund. 285. 
Pal. 524. 
Telv. 71. 


11 Kep. 45. 


did not ſap corruptive. Upon Non debet pleaded, the Plaintiff 
had a Gerdick; and it was moved in Arreſt ok Judgment, that 
the Declaratlon was not good fo2 the laſt 20 1. becauſe it wanted 
the Wow corruptive: But the Court gave Judgment fo2 what 
the Plaintiff had well declared; and nil capiar per Billam was en⸗ 
tered as to the Reſidue, So it would have been if it had been 
upon Demurrer. 

But there is a later Book which ſeems to warrant this Caſe, 
in which the Caſe of Dupper and Baskervill is repo2ted, which 
was an Afton of Debt fo2 Arrear of Rent, in which the Plaintiff 
declared fo2 moze Rent, and fo2 a longer Time than upon his 
own Sewing appeared to be due to him; which the Defendant 
perceiving, pleaded Nil detiner, but concluded his Plea with hoc 
paratus eſt verificare, and not to the Country as he ought to do, 
on Purpoſe that the Plaintiff might demur: TUHich was done 
accodingly, and had Judgment againſt the Dekendant koz the 
ill Concluſion of his Plea. 

But the Plaintiff afterwards finding his Miſtake, he entered 
a Remittitur fo2 ſo much in the Declaration moze than was due 
to him, and took his Judgment koz the reſt; and thereupon the 
Defendant bzought a Writ of Erro2 in the Exchequer- Chamber, 
and this very Exception was taken to the Declaration, and all 
the Caſes befoze-menttoned were cited, to pꝛove that the Plaintiff 
might releaſe the Surpluſage befoze Judgment, which if. he had 
negleted, the Court ought to give Judgment fo2 ſo much as 
was well demanded in the Declaration. And this ſeems agree- 
able to the fourth Rule in Godfry's Caſe, That if a Man bꝛings 
an Afton fo2 ſeveral Things, and upon his own ſhewing it ap⸗ 
pears that he cannot have an Acton fo2 one Thing, the TUrtt 
ſball not abate fo2 the TUhole, but he ſhall recover ko; what the 


Aton will lie, and be barred fo2 the reſt. 


Roll, Abr. 


1 Part, 785. 


Style 175. 


And laſtly, foꝛ a Caſe in Point, that of Barber and Pomeroy 
was cited, which was Debt fo2 Rent as this is; and the Plain⸗ 
tiff had declared fo2 moꝛe than was due upon his ſhewing, and 
upon Nil debet pleaded the Plaintiff had Judgment, and Dama- 
ges and Coſts; and it was moved in Arreſt of Judgment, fo2 the 
Plaintiff had made an intire Demand fo2 Rent to a certain 
Sum; when it appeared that he could not have an Ackion fo2 ſo 
much, yet the Court held that he might releaſe the Surplus, 


and Damages, and take Judgment foz the Reſidue, 


3 1 It 
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It is true, my Low Hale ſaid, That Judgment was never 
given in this Cale; but my Lozd Rolle cites the Number-Roll, 
and the Term when it was entered. 

Ik this had been pleaded in Abatement, the Ackion had been 
dilcharged; bur the Court ex Officio are not bound to abate it, 
elpectally ſince the Dekendant had waved that Matter, and plead⸗ 
ed Nul tiel Record, and inſiſted upon the Right. 

and the Court was of Opinion, That if an Ackion of Debt Saund 28 
be bzought upon ſeveral Bonds, and it appears that one is not 285. 9M 
due, the Plaintiff may recover the reſt. So here the Plaintiff « ,. 417, 
demandeth 100 1. upon ſeveral Arrears of Rent, and it appeareth * 
that the Whole is not due, but falleth thozt 10 1. he may recover 
fo! the Reſidue. 


— 
Term. Sanctæ Trin. 


Anno 8 Will. III. 1696. 
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Dorſet ſſ. YOminus Rex man- 
davit. Vic. Com. 
ptæd. Breve ſuum clauſum in hæc 
verba, ſſ. Will'mus Tertius Dei 
Gra. Angl. Scot. Franc. & Hi- 
bern. Rex, Fidei Defenſor, &c. 
Vic. Dorl. ſalutem. Præcipimus 
tibi ſicut alias tibi præcepimus 
quod capias Bonham Strange- 
waics Ar. & Johannem Doe ſi in- 
vent. ſuerint in Balliva tua & cos 
ſalvo Cuſtod. ita quod Habeas 
Corpora eorum coram nobis a- 
pud Weſtm. die Mercurii prox. 
poſt Tres Sep. Sanctæ Trinit. ad 
reſponden. Roberto Foreſt & Su- 
ſannæ ux. jus de Placito tranſgr. 
ac etiam Bil. ipſius Roberti & Su- 
ſannæ verſus ipſum Bonham pro 
Cent. libr. ſecundum conf. Cur. 
noſtr. coram nob.cxiſten.& habe- 
as ibi tunc hoc Breve teſte Johan. 
Holt Mil. apud Weſtm. 6“ die 
Maii Anno Regni Regis vii. 
Polt & Colman. 


Executio iſtius Brevis patet in 
quadam Schedula huic Brevi An- 
nex . Milſus Bennet Ar. Vic. 


Virtute iſtius Brevis mihi di- 


tect. & huic Schedulæ annex. 


*» 


quoddam Warrant. meum (ih 
manu mea & Sigillo officii mei 
Vic. Com. mei infraſcript. feci & 
direxi Thomæ Mereſt al. Mer 
rice, Johanni Hinton & Edwardo 
GrimſtedBallivis meis in hac par. 
te ad arreſtan. & capien. Bonham 
Strange waies Ar, in dict. Breyi 
nominat. ſecund. exigen. ejuſd. 
Brevis qui quidem Tho. Mereſ 
al. Merrice, & Johannes Hinton 
Ballivi mei virtute Warrant. mei 
præd. Decimo die Maii Anno 
regni Dom. noſtri Willi Tertii in- 
fraſcript. ſeptimo apud Portland 
in Com. meo Dorſet ceper. & a- 
reſtaver. præd. Bonham Strange- 
waies & iplum in cuſtod. ſua ad- 
runc & ibidem habuer. & detin. 
& ſic in cuſtod. fua adtunc & 
ibid. exiſten. poſtea ſcil'r eiſdem 
die & Anno quidam Thomas 
Gilbert de Portland præd. Veo 
man, Will'us Elliot de ead. Veo- 
man, Johannes Oy les de eadem 
Ycoman, Robertus Oy les de cad. 
Yeoman, Chr'us Witt de eadem 
Yeoman, Edwardus Glover dc 
cadem Yeoman, Johannes Farr 
de eadem Yeoman, Johan. White 
de eadem Yeoman, & Johannes 
Peters de cadem Yeoman, 1 


3 
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tangen. removetur and bꝛought 
back in dict. Cur. Banci Regis, 
quod tal. further Pꝛotelſs erit 
ſuperinde tam bene pro Execu- 
tion. quam aliter prout ſpecta- 
bit, prout in dicto Statuto inter 
alia plenius apparet, ac quia in 
Recordo & Judicio, ac etiam in 
Reddition. Judicii Loquele, qd. 
fuit in Curia noſtra coram nobis 


per Billam inter Thomam Hartop 


& Ricardum Holt, alias dict. Ri- 
cardum Holt de London. Merca- 
tor, tam de Debito Trecent. 
triginta & quinque Libr, quod 
eidem Thomz præfat. Ricardus 
exigebat, quam de Quadraginta 
& tres Solid. pro Dampnis ſuis 
quæ ſuſtinuir Occaſione Deten- 
tion. Debiti illius, necnon in 
Adjudication' Execution'Judicit 
ped, ſuper Bꝛeve noſtrum de 


Sci. fa. eadem Cur. noſtra ema- 


nem. ad præd. Thomam verſus 
ptæfat. Ricardum de Debito & 
Dampnis ipſius Ricardi, ſicut ex 

la ſua accepimus, qui qui- 
dem Error nullo modo tangit nos 
aut Juriſdiction. prad.Cur. noſtræ 
de Banco Regis præd', vel ali- 


quem Defectum Formæ in aliquo 
Brevi, Retorn', Querela, Billa, 
Declaration', aut alio Placito, 
Proceſſ. Verdict. aut Proceden. 
quibuſcunq; ut accepimus nos 
igitur volentes Error', fi quis 
fuerit, juxta Formam Statuti præ- 
dicti corrigi, & Partibus ptæd. 
plenam & celerem juſticiam fieri 
in hac Parte vobis mandamus, 
quod fi Judicium reddit. ac Ad- 
judication. Execution. ejuſdem 
Judicii ſuper Breve noſtrum de 
Sci. fa. adjudicat. ſunt tam Re- 
cord. & Proceſſ. præd. cum omni- 
bus ea tangen. coram dictis Juſti- 
ciariis de Communi Banco, & Ba- 
ronibus Scaccarii noſtri præd. in 
Cameta Scaccarii in prædict. Die 
Sabbati, vidilicet ſecundo Die 
Maii, prox. futur. Venire fac. co- 
ram dict. Juſticiariis & Baron ibns 
noſtris, & examinat. Record. & 
Proceſſ. præd. ulterius inde Fieri 


fac. quod de jure & ſecundum 


Legem & Conſuetudinem Regni 
noſtri Angliæ fuerit faciend', Teſte 
meipſo, apud Weſtm. 

Die Anno Regni noſtri 
ſeptimo. 


Hartop verſus Holt. 


T'vE Plaintiff had Judgment in an Aion of Debt in 


this Court, a TUrit of Erro2 was bzought in the Exche- 


quer-Chamber and the Judgment affirmed, Afterwards a Sci. 


fa. was bꝛought quare Execution. non, and ant Award of Execu- 


tion thereupon: Then a TWrit of Erroz was bzought tam in 
Redditione Judicii quam in Ajudicatione Executionis, &c. which 
was allowed by the Clerk of the Errozs, pending which TUrit, 


the Plaintiff took out Execution; and now a Motion was made 


to ſet it aſide, becauſe it was ſued fozth when there was a Writ 
of Erroꝛ depending, which is a Superſedeas. 
Nnn The 


S. C. 1 Salk. 
263. 


2 
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* ( o. Car. 

286. Nevell 
verſus South 
1 Koll. Abr. 


929. 


Cro. Car. 
464. 


Mod. Rep. 
79. 


relv. 159. 
Prowſe ver- 
ſus Turner, 


Quere ta- 


men at the 
End of the 
Cauſe. 
Earl of Straf- 
ford verſus 
2 
id. 143. 
* 2 
verſus Pre- 
fon, Sid. 
240. 


The Queſtion was, CUhether a Ulrit of Erro2 would lie in 
the Exchequer-Chamber, upon an Award of an Erecution of q 
Judgment upon a Sci. Fa. now after an Afürmance of the fir 
Judgment? 

Jt was admitted, That the Statute gives a TUrit of Erro 
upon Judgments in leven Aﬀions only, of which a Sci. Fa. jg 
none; but it being fo2 Execution of a* Judgment in an Action of 
Debt, tis within the Meaning and Equity of the A, which was 
to relieve as well againſt an erroneous Execution as an errg. 
neous Judgment; fo2 that may be affirmed, and yet the Execution 
reverſed. | 

This was the Opinion of my Lo2d Hale; and the Reaſon by 
him given was, That a Judgment in a Sci. Fa. grounded upon 
one of thoſe Attons mentioned in the Statute, is in effect a Part 
of the firſt Suit, and they having Cognizance of the oziginal 
Action, have alſo Cognizance of all the Dependencies. 

But the Plaintiff ſhall not be Judge whethet this TUrit of Ex, 
r02 be well bzought oꝛ not; tis Prima Facie a good Superſedeas tg 
his Action, and he muſt not undertake to determine the Ualidity 
thereof after tis allowed; therefozxe he ought not to take. out 
Execution without Leave of the Court, oz without pleading it in 
Abatement, oꝛ Oemurring. . Wt iF 

On the contrary it was ſaid, That a Sci. Fa. was a judicial 
Writ, and the Award of Execution upon it, is not ſuch a Judg⸗ 
ment upon which a Writ of Erro2 will lie in the Exchequer- 
Chamber; tis not a Judgment upon any of the ſeven Cauſes 
of Adion mentioned in the Statute, and therefoze ſuch a CUrit 
of Erro2 hath been diſallowed upon a Judgment in Scandalum 
Magnatum, and likewiſe upon a“ Judgment on the Statute of 
Alurp, fo2 taking moꝛe than 6 J. fo2 the Loan of 100 l. but it hath 
been allowed upon the Statute of Tithes, fo2 that gives an 
Ackton ok Debt. | | 

Afterwards in Michaelmas Term, the Court gave Judgment, 
viz. The Deſign of the Ac of Parliament was to give a CArit 
of Erro2 upon the Merits of the Cale; but here the Right is 
determined, and the TUrit of Erro2 is bzought upon the Award 
of go — 1 may rm habe na Aitho- 
rity after they have affirmed the fi dgment: Therefoqe' the 
(Urit of Erroꝛ is no 'Superſedeas. e in 2 5 
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Johnſon verſus Lee. Hill' Anno 3. 


Berks 11. Emorand. quod al, 

ſcilicet Termin. 
Paſc. ult. przterit. coram Domino 
Rege & Domina nup. Regina 
Maria apud Weſtm, ven. WilPus 
Joi:1ſon gen. qui tam pro Domi- 
no Rege & dicta Domina nup. 
Regina quam pro ſeipſo in hace 
parte ſequitur per Thomam 
Chadwicke Attorn. ſuum & pro- 
tulit. in Cur. tunc ibidem quan- 
dam Billa. ſuam verſus Godfrid. 
Lee gen. in Cuſtod. Mar, &c. de 
placito tranſgt. & contempt. con- 
tra eos qui ſecut. ſunt Placitum 
in Cur. Chriſtianitat. poſt prohi- 
bicon. Regiam cis prius inde in 
contrar. direct. & deliberat. & ſunt 
pleg. de proſequen. ſcilicet Johan- 
nes Doe & Ric'us Roe quæ qui- 
dem Billa ſequit. in hac verba. 
i]. Berks, ſſ. Will'us Johnſon gen. 
qui tam pro Domino Rege & 
Domina Regina quam pro ſeipſo 
ſequit. in hac parte querit. de 
Godfrid. Lee gen. in Cuſtod. Mar. 
Mareſc. Domini Regis & Domi- 
næ Reginæ coram ipſis Rege & 
Regina exiſten. de Placito tranſgr. 
& contempt. contra eos qui ſecut. 
ſunt Placitum in Cur. Chriſtiani- 
tat. poſt prohibicon. Regiam eis 
ptius inde in contrar. direct. & 
deliberat. pro eo videl't quod cum 
ſecund. leg. & conſuet. hujus Reg. 
Angliz omina & ſingula Pli'ta & 


cog. Placit. de quibuſcunque de- 


bit. contract. ttanſgr. ſuper ca- 
ſu. expens. ſive feod, infra hoc 
Regu. Angl. contingen. five emer- 


gen. cætetaque hujuſmodi Placĩta 
& negotia & eorum Placitorum 
cognicon. ad dictos Dom. Re- 
gem & Dominam Reginam nunc 
& coron. ſuam Regiam ſpecialit. 
ſpectant. & pertinent. ac per com- 
munem legem terræ hujus Regni 
Angliz & non in Cur. Chriſtiani- 
tat. per leges five Cenſuras Eccl. 
ullo modo triari terminari aut diſ- 
cuti debeant & ſemper hactenus 
debuer. & conſuever. cumque 
etiam per quendum Actum in 
Parliamento Dom. Henr. n 

Regis Angliæ Octavi Anno Regni 
ſui viceſimo tertio tent. edit. & 
proviſ. inter alia inactitat. fuit 
authoritate ejuſdem Parliamenti 
quod nulla perſona foret citat. 
ſummonit. vel alit. vocar. ad com- 
paren. per ſeipſum vel ſeipſos 
aut per aliquem -procurator. 
coram aliquo Ordinario Archi- 
diacono Comilſlar. Official. aut a- 
aliquo al. Judice ſpiritual. extra 
Dioceſ. vel peculiar. Juriſdict. ubi 
eadem petſona quæ foret fic citat. 


ſummonit. vel alit. vocat. foret 


inhabitans [L Anglice Dwelling] 
tempore adjudicacon. five emana- 
con. ejuſdem citacon. ſive ſumo- 
nicon. niſi foret per in vel ſuper 
certis Cauſis in eodem Actu 
particulatit. except. menconat. 


quodque nullus Archiepiſc neque 
Epiſcop. Ordinar. Official Co- 


miſſar. vel aliquis al. ſubſtitut. vel 
Miniſtr. aliquorum præd. Archie- 
piſc. Epiſc. Archidiacon. vel alio- 
rum ten. aliquam Spiritual. * 
a 
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ad aliquod tempus a feſto Paſc. 
prox. ſequen. poſt edicon. actus 
præd. peterent demandarent cape- 
rerent vel reciperent de aliquibus 
ſubdit. dict. DominiRegis aliquam 
ſummam vel ſummas pecuniæ pro 
ſigil. action. alicujus citation, poſt 
ptæd. feſtum adjudicat. vel obtent. 
quam tant. Tres denar. Sterlings 
ſuper pœnas & pœnalitat. in eo- 
dem actu content. & limitat. 
prout per eundem actum (relati- 
on. inde habit.) plenius liquet 
& apparet cumque etiam præd. 
Will'us Johnſon modo fit & per 
ſpacium duorum Annorum jam 
ult. elapſ. fuit reſiden. & inhabi- 
tans apud paroch. de Hungerſord 
in codem Com. Berks infra pecu- 
liar. ur. Decani de Sarum ac intra 
Diocel. Sarum & non elt nec 
infra ſpatium duorum Annorum 
jam ult. elapſ. fuir inhabitan. ſive 
reſiden. infra Civitat. London. 
vel ſuburbium ejuſdem Civitatis 
neque alibi infra Dioceſ. Can- 
tuar. acetiam liber homo hujus 
Regni Angliz jam exiſtit & fic 
per totum tempus vitz ſux exti- 
tit ac ratione inde omnibus & ſin- 
gulis libertatibus privileg. & li- 
beris conſuetud. hujus Regni An- 


gliæ quatenus ligeus Domini Re- 


gis & Dominz Reginæ nunc & 
progenitorum ſuorum nuper Re- 
gum & Reginarum hujus Regni 
Angliæ uſitat. & approbat. gau- 


dere debeat præd. tamen. Godfri- 


dus Lee præmiſſ. non ignarus ſed 
machinan. ipſum. Will' um John- 
{on contra debit. hujus Regni An- 
gliæ formam opprimere & dict. 
DominumRegem & DominamRe- 
ginam nunc exhæreditare ac cog - 


nicon. Placiti quæ ad Cur. dict. 
Domini Regis & Dominæ Reginæ 
nunc pertinet ad aliud examen 
in Cur. Chriſtianitat. trahere ip- 
ſum Will'um Johnſon primo die 
Septembris Anno Regni dicd. 
Domini Regis & Dominæ Reginæ 
nunc quinto apud Hungerford in 
Com. Berks præd. ac infra pecu- 
liar. Jur. Decani de Sarum ac infta 
Dioceſ. Sarum Citari cauſavit ad 
comparen. coram venerabili viro 
Georgio Oxenden leg. Doctore 
Alm. Cur. Cantuar. de Arcubus 
London. Official. principal. ejuſve 
Surrogat. aut al. Judice ſpiritual, 
in ca parte competen. in Aula 
Lvoc. Dodtoꝛs Commons] ſcituat. 
infra Civitat. London. ſecundo 
die Octobr, extunc prox. ſequen. 
ad quem diem & locum præd. 
coram præfat. Georgio Oxenden 
tunc judice ſpiritual. (eodem Wil. 
Johnſon ſecundum exigen, cita- 
tion. præd. comparen. ) praxd.God- 
fridus Lee adtunc & ibid. coram 
præfat. Judice ſpiritual. petiit de 
codem Will'o Johnſon pro feod. & 
expenſ. ſeparal. denar. ſummas in 
toto ſe attin. ad quind. libr. qua- 
tuor ſolid. & octo denar. in Schedul. 
libello poſthac menconat. annex. 
particularit. expreſſ. ſcilicet pro 
denar. expendit. quinque libr. & 
octo denar. & pro feod decem 
libr. & quatuor ſolid. caute & 
ſubdole verſus ipſum Willum 
Johnſon libellando quod ipſe 
Godfridus Lee ſuit & eſt procu- 
rator. Cur. conſiſtor. Epiſcopi 
London. ac quod in vacacon. polt 
Terminum Sanctæ Trin. Anno 
Dom. 1683. vel Term. Sanctæ 
Mich. prox. & immediate * 

ictus 
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& ibidem Vi & Armis, &c. viz, 
baculis, gladiis, ſclopis [ Anglice 
Piſtols] & cultellis, adtunc & ibi- 
dem tiotoſe, routoſe, & illicite in 
ipſos Tho. Mereſt al's Merrice 
Ballivos meos inſult. fecet. & ip- 
ſos verberaver. vulneraver. & 
maletractaver', ita quod de vitis 
corum deſpcrabatur & præfat. 
Bonham Strangewaies a dictis 


Bonham Strangewaies ad largi- 
um ire poſuer. & permiſer. ac i- 
dem Bonham Strange waies ſeip- 
ſum extra Cuſtod. Ballivorum 
contra volunt. corum Ballivorum 
adcunc & ibidem ſimiliter reſcuſ- 
ſerunt & reſcuſſit contra pacem 


dicti Domini Regis nunc Coron. 


& Dignitat. ſuas, &c. Et poſtea 
idem Bonham Strange waics an- 


Ballivis extra Cuſtod. ſuos contra te retorn. brevis pred. non eſt 


voluntates corundem Ballivorum invent. in Balliva mea. | | 
adtunc & ibidem Vi & Armis, il 
&c, ceper. & reſcuſſer. & ipſum TU. Bennet Ar. Vic. [| 


Bonham Strangewaics Caſe on a Reſcue. ö 


& 8 DE Sheriff of Dorſetſhire returned, That by Uertue of a Reſcous. 1 
CUrit to him directed, he made a Warrant to thee Bailiffs ide 6 4404. 
to arreſt Bonham Strangewaies, Eſq; which (aid Batliffs did take! wy 225 
him, and had him in their Cuſtody; and one Gilbert and others, +; 16. 4 
Vi & Armis in Thomam Merrice Ballivos meos inſultum feccrunt, 3 Mod. 114, 
& c. & idem the Dekendant, adtunc & ibidem a Cuſtodia Ballivo- 115. 
rum meorum & contra voluntates ſuas, did reſcue. | 
Exception was taken to this Retozm, fo2 that the Reſcous | 
was alledged to be ex Cuſtodia Ballivorum ; whereas it ſhould ! 
have been ex Cuſtodia V icecomitis, becauſe the Sheriff and not if 
the Bailiff is the Dfficer of this Court, and the Pꝛocels ts di- | 
refed to him. | | 
Anno 39 Hen. 6. A TUrit was direfted to the Cozoners of Sur- 39 775.42. a. { 
rey to arreſt a Man, and one of them made a Keton in his own 7e Abr. | 
Name alone, that he had made a CUarrant to his Servant to 8 
arreſt the Dekendant named in the CUrit, who took him, and ; 
afterwards he was reſcued from his laid Servant, when it ſhould 
have been from himſelf ; fo2 the Arreſt by the Servant, ts the } 
Arreſt made by the Maſter, and by Conſequence the Reſcous | . 
mult be from him. 3 
And ever ſince that Caſe, this hath always been allowed to be * Go. Cr. 
a good Exception to a Retozn of Reſcous, where the Party is 2 
indied koꝛ * it, and reſcued out of the Cuſtody of the Sheriff's %%, 5 
Y: A g TIS | art 2. 78. 
Balliff: But it may be otherwiſe, if he had been reſcued from xz... 145. 


a Baflif of a particular Liberty, becauſe he is an Officer known Lr K.. 236. 
in Law. f dem. March 
K kk 


4 


92. 
Anno Style 417. 


Sid. 332. 
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the Cuſtody of the Sheriff's Batliif oz Deputy : But ik he be 


Anno 19 Car. 2. The like Exception was taken to a Beton 
of a Reſcous.* Juſtice Twiſden affirmed in this Court, that it 
had been ruled both Ways: But the Chief Juſtice Kelynge was 
of another Opinion, and that it had been uſually quaſhed foz this 

ealon, 

* is true, ik an Adlon on the Caſe be brought againſt the 
Party fo2 a Reſcous, there the Plaintiff may declare ſecundum 
Veritatem Facti, Chat the Defendant reſcued the Planer out of 


itwided fo2 it, then it muſt be ſecundum Veritatem in Lege; 
1 That the Puloner was reſcued out of the Cuſtody of the 
Sheriff himſelf. | 

But becauſe it was returned, That the Party was in Cuſls: 
dy of thee of the Bailiffs, and the Dekendants inſulcum fece- 
runt upon one, which the Sheriff called Ballivos meos ; fo2 that 


Reaſon it was quaſhed. | 


Rex & Regina verſus Thorp, & 4. Hill. 6 Pill. & 
Marie, Regis & Regine. 


South'ron ſl. Emorandum 


quod Edw. 


Ward Mil. Attorn. Domini Regis 
& Dom. Reginæ nunc general. 
qui pro eiſdem Domino Rege & 
Domina Regina in hae parte 
ſequitur in propria Perſona ven. 
hic in Cur. dictor. Domini Regis 


& Dom. Reginæ coram iplis 


Rege & Regina apud Weſtm. 
Die Martis prox. poſt Octab. 
Sancti Hill. iſto eodem Term. & 
pro eiſdem Domino Rege & Do- 
mina Regina dat Cur. hic intel- 
ligi & informari quod Henricus 
Thorp nuper de Reading in 
Com. Berks. Gen', Urſula Holton 
nuper de London Vid', Thomas 
Deer nuper de Winton in Com. 
South'con Yeoman, Anna Deer 
Ux. præd. Thomæ, Elizabetha 
Streper Ux, Willielmi Streper 
nuper de Reading in Com. Berks 


quinto, & diverſis ab diebus & 


Gen', al's dict. Elizabetha Stre- 
per nuper de Reading præd. in 
Com. præd. Vid", al's dict. Eliza. 
betha Streper nuper de ciſdem 
Spinſter, & Franc'cus Harguile 
nuper de Reading in Com. Berks 


| Yeoman, exiſtentes & quilibet 


eorum exiſtens Perſon malor. no+ 
minis famæ & converſation. in- 
honeſt. ac debit. & juſtiſſimas Le- 
ges hujus Regni Angl. paryi pen 
den, decimo Die Octobris Anno 
Regni Domini Willielmi & Do- 
minæ Mariæ Dei Gratia Angliæ, 
Scotiæ, Franciz & Hiberniæ Regis 
& Reginæ Fidci Defenſor', &e. 


vicibus tam antea quam 
apud Winton. in Com. South'ton 
nequit. deceptive & illicite con- 
ſpitaver. machinaver. & intende+ 
bant quendam Edwardung Mu- 
chell Gen. infra ætatem octo- 

2 dcin 


— — 8 
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decim Annorum exiſten Filium 
unicum & Hæted. cujuſdamꝰ Ro- 
berti Mitchell de Petersfield in 
Com. South'con Ar. extra Cu- 
ſtod. Conſil. & Gubernation. 
pred. Roberci Mitchell fine noti- 
tia & contra volunratem pred. 
Roberti Mitchell capere & ſedu- 
cere & cuidam Corneliæ Holton 
Perſon. malor. nominis famæ & 
converſation. inhoneſtæ necnon 
nullius Fortunæ five ſubſtantiæ 
eidem Edwardo Mitchell in Ma- 
trimonio conjungere & ad eaſ- 
dem conſpiration. machi nation. & 
diabolicas intention. ſuas præd. 
perficiend. & perimplend. præd. 
Henricus Thorp, Urſula Holton, 
Thomas Deer, Anna Deer, Eli- 
zabetha Streper, & Fran'cus 
Harguile poſtea ſcil't præd. de- 
cimo Die Octobr. Anno Regni 
dictor. Domini Regis & Dominæ 
Reginæ nunc quinto ſupradicto 
apud Winton: ptæd. in Com. 
Sourh'ron præd. nequit. injuſte 
& illicite (ele aſſemblaver. & con. 
gregaver. quodque iidem Henri- 
cus Thorp, &c. poſtea ſcil't eiſ- 
dem Die & Anno ſupradicto a- 
pud Winton. præd. in Com. 
South'ton præd. (ecund. confpira- 
tion. præd. fic ut præfertur intet 
eos habit. falſe, ma litioſe, injuſte 
& deceptive per diverf, falſas, 
malitioſas, & deceptivas infinua- 


glice did inveigte] & perſuade- 
bant & quilibet eorum ; 
Henricus Thorp, &c. adtunc & 
ibidem decipiebat & perſuade- 
bat præd. Edwardum Mitchell 


1 


tion. & vias decipiebant f An- 


ad præd. Robertum Mitchell pa- 
trem ſuum benevolum & amiciſ- 
ſim. in odio & contempt. habere 
necnon Scholam apud Winton. 
in Com. South'ton præd. ubi per 
patrem ſuum ptæd. pro education. 
& inſtruction. ipſius Edwardi 
Mitchell in bonis literatur. boniſ- 
an moribus præd. antea locatus 
it relinquere & abdicare ac 
etiam domum ipſius Henrici 
Thorp apud Winton. in Com. 
South'ron præd. exiſten. frequen- 
tare iidemque Henricus Thorp, 
&c. per diverſas iniquas & fal- 
ſas ſollicitation. adtune & ibidem 
perſuadebant & illicite compelle- 
bant & quilibet corum ptæd. 
Henricus Thorp, &c. perſuade- 
bat & compellebat ptæd. Edw. 
Mitchell ad diverſas aquas ac 
liquotes valde fortes bibere ine- 
briari ac præd. Edw. Mitchell 
adtunc & ibidem fore ebrium fe- 
cer. & procuraver. & quilibet 
eotum fecit & procuravit nec- 
non ptæd. Corneſiam Holton ad- 
tune & ibidem & præd. al. die- 
bus & vicibus poſtea in conſor- 
tio præd. Edwardi Mitchell de- 
ceptive & aſtute introduxer. & 
procuraver. & per diverſas blan- 
dulas falſas & deceptivas locu- 
tiones & ver ba illicite & decep- 
tive adtunc & ibidem perſuade- 
bant & ſolicitabant pred. Ed- 
wardum Mitchell eidem Corne- 
tiz Holton in Matrimonio con- 
jungi. Et uſterius idem Attorn. 
dictor. Domini Regis & Dom. 
Reginæ nunc general. pro cildem 
Dom. Rege & Dom. Regina pag 
ur. 


* Doth not ſay that Mr. Mitchell v4 4 Han of an Eſtate. 
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Cur. hic intelligi & informar. 
quod iidem Henricus Thorp, 
&c. in ulteriori proſecution. ma- 
chination. & intention. ſuarum 
præd. poſtea ſcil'c decimo ſexto 
Die Octobr. Anno Regni dictor. 


Dom. Regis & Dom. Reginæ 


nunc quinto ſupradicto apud 
Winton. pr:xd. in Com. South'ton 
ptæd. illicice falſo & nequiſſime 
& per diverſas falſas aſſeveration. 
& promiſſion. ſolicita ver. incita- 
ver. & procuraver. & quilibet eo- 
rum ſolicitavit incitavit & procu- 
ravit eundem Edwardum Mitch- 
ell ad Scholam præd. & frequen- 
tation. inde relinquend. & abſti- 
nend. & abinde decedend. contra 
voluntat. & ſine notitia vel con- 
ſenſu præd. Roberti Mitchell 
patris ſui necnon eundem Edwar- 
dum Mitchell fine notitia & con- 
tra voluntatem præd. Roberti 
Mitchell adtunc & ibidem rece- 
per. manutener. & cuſtodiver. ea 
intention. ad decipiend. & per- 
ſuadend. cundem Edw. Mitchell 
in Matrimonio cum præd. Cor- 
nelia Holton conjungi & quod 
præd. Cornelia Holton poſtea 
ſcil't viceſimo Die Octobr. Anno 
Regni dictor. Domini Regis & 
Dom. Reginæ nunc quint. ſupra- 
dict. apud Watlington in Com. 
Oxon. ex abettamento & præd. 
fallis mediis præd. Henric. Thorp, 
&c. contraxit Matrimonium cum 
przd.Edwardo Michell ad grave 
dampnum pred. Roberti Mitchell 


miſerrimam diſconſolation' & 
triſtitiam præd. Roberti Mitchell 
præd. patris præd. Edw. Mitchell 
ac omnium amicorum ſuorum in 
contempt. leg. hujus Regni An- 
gliæ manifeſt. in malum exem- 
plum omnium aliorum in tal 
Caſu delinquen. ac contra pacem 
dictor. Domini Regis & Dom, 
Reginæ nunc Coron. & Dignitat. 
ſuas, &c. unde idem Atrtorn, 
dictor. Domini Regis & Dom. 
Reginæ nunc general. pro i. 
dem Domino Rege & Domina 
Regina per. adviſamentum Cur, 
hic in præmiſſis & debit. legis 
proceſſum verſus prafat. Henti 
cum Thorp, &c. in hac parte 
fieri ad reſpondend. dictis Domi 
no Rege & Dom. Reginæ de & 
in præmiſſis, &c. 


Jur. dicunt quod defend, Ur. 
ſula Holton, Thomas Deer, An 
na Deer Ux. præd. Thome, El- 
Zabetha Streper Ux. Willielmi 
Streper, & Franciſcus Harguile, 
non ſunt culpabiles quodque de- 
fend. Thorp. quoad omnia in 
information. content. præter com- 
pulſion. Ed wardi Mitchell in in- 
formation. præd. mentionat. ad a- 
quas fortes & liquor. in informat. 
præd. bibend. eſt culpabil. & 
quoad compulſion. præd. Ed: 
wardi Mitchell ad aquas & l. 
quores præd. bibend. Jur. pra. 
dicunt quod defend. Thor p non 
eſt culpabil. — 
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Rex & Regina verſus Thorp, & aP. 


Nfounation againſt Thorp and others, ſetting fozth, That 
they, and each of them, being Perſons of ill Fame, did on 
the roth of October, 5 Will. and at divers other Times, as well 
befoze as after, wickedly, unlawfully, and deceitfully conſpire 
at Wincheſter to take one Edward Mirchell, being under Age of 
cighteen Pears, and the only Son and Heir of Robert Mitchell, 
Elq; and to carry him out of the Cuſtody, Counſel, and Go- 
bernment of his laid Father, without his Motice, and againſt 
his Mill, and to marry him to Cornelia Holton, a Perſon of ill 
Name, and of no Foztune. 

That the Dekendants did unlawfully aſſemble themſelves to- 
gether, to accompliſh the ſaid Conſpiracy and wicked Jnten- 
tions. 

That they, and every one of them, by divers falſe, malitious, 
and deceitful Jnſinuations, did falfly, unjuſtly, malictouſly, and 
deceitfiully perſwade the ſaid Edward Mitchell to hate his Father, 
und to leave Wincheſter-School, where he was placed by his Fa- 
ther fo2 His Learning, and to frequent the Houſe of the De- 
kendant Thorp at Winton, and did perſwade the ſaid Edward 
Mitchell, and by divers falſe Allurements did compell him to be 
dunk with Strong-TUaters, and other Liquo2s ; and that they 
introduced Cornelia Holton into his Company, and did unlaw- 


fully and deceitfully, by kalle Speeches, perſwade and ſcolicite 


him to be married to her. 
That in further Pꝛolecution ok their Intentions, the Deken⸗ 
dants, and every of them, 16 October, 5 Will. did by divers 


Vide 1 Salk, 
14, 15, 21. 
2 Salk, 456. 
1 Mod. 4. 


2 Mod. 306. 


1 Lev. 275, 
I Lutw, 122. 
I Vent. 12, 
18, 26. 

1 Sid 424. 
6 Mod. 261, 
Cc. 


kalle Aſſurances and Pꝛomiſes, ſolicite, invite, and pꝛocure the 


ſaid Edward Mitchell to leave the ſaid School againſt the Till, 


and without the Notice o2 Conſent of his Father, and did re⸗ 
ceive, maintain, and keep him, with an Intent to perlwade him 


to marry the ſatd Cornelia Holton. 
That the ſaid Cornelia Holton did contra# Matrimony with 


the ſaid Edward Mitchell on the 2oth Dap of October, 5 Will. 


at Watlington in the County of Oxon, by the Abetting and falle 


you of the (aid Defendants, to the Damage of the laid Fa- 

er, &c. | | 
Upon Not guilty pleaded, this Inkozmation was tried at the 

Aſſizes at Wincheſter, and all the Defendants were found Mot 


guilty, except Thorp; and We wa acquitted of compelling the 


[1 ſaid 
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ſaid Mitchell to be dzunk, and found guilty of all the reſt in the 
Inkoꝛmation. 


It was moved in Arreſt of Judgment; and the Exceptiong 
taken were, 


1. This Inkozmation doth not contain any Matter of Migde. 
meano2. 


2. Jt is laid by way of Conſpiracy, and the Defendant Thory 
being only found guilty, there can be no Judgment againſt him, 
becauſe one cannot conſpire. 


3. Here is a Piſtrial; fo2 the Conlpiracy being laid in Hamp. 
ſhire, and the Marriage being in Oxfordſhire, it ought not to be 
tried by a Jury of Hampſhire alone, but by a Jury of both 
Counties. 


1. Here is no Pisdemeanoꝛ laid in this Inkoꝛmation; fo? by 

the Laws of England, a young Man of the Age of fourteen 

Years and upwards may diſpoſe of himſelf in Parriage; and it 

Cro.Eliz., 55. Is no Dffence to perſwade him to marry, tho" it be a Woman of 
1 Leon, Pla- Mean Foztune, and without the Conſent of the Father: #0 
2 1 Bi he cannot have an Action foz the Loſs of the Marriage of his 
1 5 eldeſt Son and Heir, except where he is taken by Foꝛce and 
Placite 4. Married, 
Style 216, | 
Fo? an Afton will not lie fo2 any Solicitation, becauſe Peo⸗ 

ple may differ in Opinion; one Man map think it a convenient 

Match, and another may be of a contrary Opinion: Therefoz 

the Plaintiff ought to ſhew, that the Dekendant did ſolfcit 02 

pꝛocure his Son to be married by ſome unlawful Means. The 
Inkozmation is too general, he ſhould have ſhewed a particular 

Offence ; beſides, it doth not appear that either the young Man 

oꝛ his Father had any Eſtate Real o2 Perſonal : It is ſaid, he 

was Son and Heir of Robert Mitchell, but non conſtat that he 

had any Eſtate. | 


2. The Intent of this Inkozmation was to make theſe De⸗ 
fendants guilty of Conſpiracy. Every Ad which is laid to be 
done by them, is in ozder to accompliſh a joint Intention; fo? 
it is laid, That all the Defendants did wickedly, &c. conſpire, 
endeavour, and intend to get the Son out of the Government 
of his Father, and marry him, &c. which is a joint AA, 1 l 

2 5 a 


| 


One N EE * * * * 
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had not been laid by way of Conſpiracy, it ſhould have been qui- 
libet eorum, did endeavour and intend, &c. 

So that all being acquitted but Thorp, the Uerdit hath falſt- 
© fied the Jnfozmation ; fo2 one cannot conſpire, 


bs * * * , : 
fs hs MO Yet SW VET 


3. This Inkozmation conſiſts of two Parts, the perſwading 

the young Man to marry the Woman, which is laid to bc in 

& Hampſhire; and the Execution of their Deſign, which ts Mar⸗ 

© riage it ſelf, and that is laid to be in Oxfordſhire ; which being 

two Facts in different Counties, ought not to be tried by a Jury 

ok one County alone, but both ought to join. 

Ik a Man fozge a Deed in one County, and publiſh it in ano- / 
ther, the Trial ſhall be by a Jury of both Counties; fo2 the 27, 67. 


terial. 


So in Replevin, the Defendant ſaid, That the Locus in quo, 7.1, 157. 
&c. contained four Acres in Coningham, which was his Free- Broxelmc : 
hold, and fo juſtifies the taking Damage-Fealant. _— The: 

The Plaintiff in Bar to the Avowzy pleaded, That the Locus“ 
in quo, &c, was Parcel of a greater Common Field in Coning- 
ham, and that he prædicto Tempore, &c. was ſeiſed in Fee of a 
Neſſuage, and fourteen Acres of Meadow and Paſture thereun- 
to belonging, and p2eſcribes to have Common fo2 his Farmers 
and Tenants of the ſaid Meſſuage fo2 his Cattle Levant and 
Couchant ranquam ad tenementum præd. ſpectan'. Upon this an 
Iſſue was taken, and a Gerdick fo2 the Plaintiff; but the Judg- 
ment was ſfayed, becauſe it is not ſet fo2th in the Bar where the 
Peſſuage and Land was to which the Common did belong, which 
ought to be, becauſe the Ve. Fa. muſt be where the Houſe and 
Land were, and not where the Common was, fo2 that may be 
either appurtenant 02 appendant to Land in another County, 


Econtra. 


As to the firſt Dbjettion it was anſwered, That there is a 
plain Dffence ſet fo2th in this Inkozmation; and this appears 
upon the very reading of it. 

Then it is not only an Inkozmation grounded upon a Conſpt- 
tacy, but it is laid by way of Aggravation in the Beginning; 
and when the particular Fats are ſet fo2th, there it is alledged, 
that quiliber corum did wickedly perſwade, &c. 

In Eaſter Term, 20 Car. 2. an Action was bzought in this 5,,,1 228. 
Court grounded upon a Tort, wherein the Plaintiff declared Sinner ver- 
agaitiſt the Defendant, That per Conſpirationem inter cos habi- ſus Gunton, 
tam, and to oppeeſs and impoveriſh the Plaintiff, they clot * a. 

- a n 


Writing, as well as the Publication of that Writing, is ma- + 6: 4. b. 
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Nele, 11 Paint to be levied againſt him in the Sheriff's Court of Lon- 
Gelen aa don, and the Plaintiff to be arreſted, 8c. and upon Not guilty 


Saunders him. pleaded, they were all acquitted but one, as in this Caſe, and 


S the like Exception was then taken in Arreſt of Judgment: 


che Plaintik But the Court were ok Opinion, That notwithſtanding theſe 
ſhould not Moꝛds per Conſpirationem, &c. it was an Action on the Cale, 


Bo e the Subſtance whereof was the illegal arreſting the Plaintiff, 


by theſe and not the Conſpiracy, and that being found by the Jury, the 
Words, J. per Plaintiff had his Judgment. 


Conſpirationem, 
it ſcemed to 


be a form d That which is lawful fo2 one Man to do, map be made un⸗ 
peton e lawful to be done by Conſpiracies; ko: Jnſtance, it is lawful fo 
the Declara- ANY Bꝛewer to brew Small Beer, but if ſeveral ſhall conſpire 
2 png together to bzew no Strong but all Small Beer, on Purpoſe 
Verdi, one to dekraud the King ok his Duties, ſuch Conſpiracy is unlawful, 
of the Defen- And (0 it was held in Sir Samuel Sterling's Cale, who becauſe 
— Fong he could not Farm the Exciſe, did conkederate with ſeveral 


guilty. de Bzewers to byew Small Beer only, 


1 Saund. 228, 
229. 


3. It is true, if a Deed be kozged in one County and pub: 
liſhed in another, theſe are ſeveral and diſtinck Dffences, and 
therefo2e ſhall be tried by different Juries. | 


So in the Caſe of a Common in one County, by Reaſon o 
Lands in another; if an Adion of Treſpaſs be bꝛought fo 
feeding in the Common, and the Defendant juſtifies by Reaſon 
of a Pꝛeſcription as belonging to Lands in another County; 

there, if Jſſues be taken upon the ]2eſcriptton, it muſt be tried 
in the County where the Land lies, and not where the Com⸗ 
mon ts. 

But in an Jndi#ment the Counties are never joined. 


Curia. 

It is a Misfo2tune that the Marriage is good; it is true, it 
is lawful to marry, but if it is obtained by unlawful Means, it 
is an Dffence, 

The Queſtion is, TUhether a Father hath not the Suatdian⸗ 
ſhip of his Son and Heir apparent till the Age of twenty-one 
Pears, as he had when there was Tenure in Knight's Service? 
Fo? the Father hath ſuch an oziginal Right inveſted in him by 
Nature, that he might have an A#ton of Treſpaſs againſt the 
Loꝛd, Quare filium & hæredem ſuum rapuit. Adjourn'. - 


2 Newnham 


* 
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| Newnham verſus Lunn. 
1 A Ation of Debt was bought by a Common Jufopnet 


king 5s. 6d. fo2 an Arreſt on a Bond. That Statute enats, 
That the Sheriff ſhall have 204. and the Bailiff who makes the 
& Arrcſt 44. and that the Sheriff or Bailiff who doth contrary, ſhall 
pay treble Damages to the Party grieved, and forfeit the Sum of 
401. one Moiety to the King, and the other to the Party that will 
ſue; and that the Jaſtices of Aſſtze in their Seſſions, Juſtices of 
the one Bench and of the other, and Juſtices of Peace in their 
County, may determine the (aid Offences. 

There was a (erdif fo2 the Plaintiff, and it was moved in 
Arreſt of Judgment, fo2 that by the Statute of King James l. 
all Offences committed againſt any Penal Statute, koz which 
any Common Jnfo2mer may have a Popular Action, Bill, ]letnt, 
Suit 02 Inkozmation, ſhall be pꝛoſecuted in the Counties where 
the Offence was committed, and not elſewhere, So it was ad⸗ 
judged in this Court in Eaſter-Term, 27 Car. 2. between Ni- 
choles and Cockerill; fo2 if Debt will lie here by a Common 
Infozmer upon a Penal Law, then the Statute of King James I. 
will be wholly avoided, | 

The Afion was brought in London, and the Dffence was com- 
mitted in Buckinghamſhire. Adjournatur. 


Jones verſus Bodinham. 


N Treſpaſs fo? taking Cattle, the Defendant pleads, That 

in Hillary- Term, Anno 6 Will. & Mariz, a COrit iſſued out of 
this Court, reciting that ſuch a one was outlawed ; whereupon 
the Sheriff was commanded to levy the Goods into the King's 
Hands, &c. That this TUrit was delivered to the Sheriff, who 
made a TUarrant diref#ed to an Officer to levy the Goods, &c. 
who, by Uecrtue of that TUarrant, took the Cattle upon Part of 
the Lands contained in the Dutlawzvp. 

The Plaintiff replies, That he did not take the Goods upon 
thoſe Lands ; upon which Jſſue was joined, and there was a 
Aer dict fo? the Plaintiff. | 

And now it was moved in Arreſt ok Judgment, That the 
Juſtification of the Defendant conſiſts in thzee Parts, a CUrit, 
M m m and 


upon the Statute 23 H. 6. againſt the Defendant, fo? ta- 23 zz, 6. cs. 


10. 


21 Fac. c. 
V. F4 Pope 


1 . 373. 


S. C. 1 Salk, 


I, & 173. 
Poſt, 310. 
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and CUatrant, and Taking the Cattle upon the Land. Nom 
there could be no ſuch Writ, fo2 there was no fuch Term a 
6 Will. & Mariz, fo2 the Queen died befoze, So that the Que. 
ſtion was, TUhether this ill Pleading of the TUrit had made the 
whole Plea void? Ik ſo, then it was ſaid, that Iſſue being ta, 
ken upon a void lea, which contained no Patter of Bar, the 
Uerdid therein was void alſo, 

It was ſaid fo2 the Plaintiff, That Jſſue was not taken upon 
the bad Part of the Plea, but upon the Taking of the Cattle 
upon the Land, Now the Defendant had admitted the Taking, 
but avoided it, by ſaying it was in ſuch a Place, which Prima 
facie is a good Defence and Juſtification; and though the Jſſuc 
be joined upon a Thing not material, yet after Uerdit it is 
32.8. cap, Aided by the Statute of Jeofails, which helps Milpleading, in 
30. FCufficient Pleading, and Yisjoining of Iſlue after an Iſſue 

tried. 

But on the other Side it was ſaid, That this Plea containd 
no Matter of Var, becauſe there could be no ſuch TUrit unde 
which he juſtified; and if there is no Bar, there can be no Iſſue, 
and ſo not aided by the Statute. 

Ik the Defendant pleads a p2oper Plea, though it is not full 
it is aided by the Statute; and therefo2e in all Caſes where 1. 
ſte is taken upon an inſufficient Plea in Bar, and which woul 
have been ill upon Demurrer, it is held, that after a Jerditt the 
Defendant ſhould not take Advantage thereof ; but here fs m 
Plea at all, fo2 it is meerly void. i 

Bartholomew Therekoze in Treſpaſs, where the Oefendant pleaded a Con 
verſus High. coꝛd in Bar, but not with Satisfackion, Illue being taken up 
= ' on the Concozd, the Plea was ul ko: Want of Satis kadion 
1 Koll. Abr. being pleaded; pet it was not wholly void, becauſe Concozd was 
225. a good Plea to ſuch an Aﬀtton, though not {o fully pleaded as 
Moore 696. ft might. 

So in Debt upon a ſingle Bill, Payment without an 4c: 
quittance is an ill Plea; pet it is a p2oper Plea to ſuch an 
Afton, and the Iſſue being found fo2 the Plaintiff, He hall habe 
Judgment, | 

Hob. 326. So in Debt fo2 Rent upon a Leaſe fo2 Years, Entry is a pa. 
Reynolds ver- per Plea, but not good, without ſaying he did expel and hold 
ſus DT him out; pet if Iſſue be taken upon Non intravit, and kolind fo! 
70, A the Defendant, he ſhall have Judgment. 

But here is no Matter of Bar in this Plea, and thereſo!' 
an Iſſue joined upon it is void. 


4 To 
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Eliz. Jt was Treſpaſs fo2 taking his Cattle. The Oeken— . 
dant juſtified koz an Amerctament in a Court Leet, foꝛ which he 5 85 
preſcribed to diſtrain the Cattle ok any which came within the * 
Nano, and were it the Poſſeſſion of any amerced; and ſaith, 
That they were in the Poſſeſſion of ſuch a Perſon, who was 
amerced, &c. Ilſue was taken that they were not in his Pol⸗ 
ſeſluon, and there was a Gerdick fo2 the Plaintiff, and a Crit 
of Erro2 brought, and the Erroz aſügned, that the Iſſue was 
joined upon a Ching meeriy votd ; fo2 the Pꝛelcription being 
void, there is no Matter of Bar to the Afton ; and the Judg- 
ment was traverſed. | . | 

The Plaintiff cannot have Judgment upon this Gerdick kor: „ eg 
the Damages kound, becauſe Iſſue is joined upon a void PPlea; Reypolds. 2 
and therekoze the Court map award a Judgment againſt him. as Co. Elis. 


| by Nil dicit, and ſo the Plaintiff may have a new Crit ok En⸗ % {4 


quiry of Damages. | =O 
There was a Cale in Michaelmas-Term, 1 Car. in this Court, Xi ver- 


which was Debt upon a Bond againſt an Adminiſtratoꝛ, dated tus Azrvey. 


lary-Term, in the laſt Pear of King James, and entred in Eaſtcr- 
Term, t Car. and then the Defendant pleaded a Judgment upon 
another Bond, dated Anno quarto Regis nunc, Which was im⸗ 
poſſible, it being the firſt Year of the King, ultra quod, & c. The 
Dlaintift replies, That Recovery was by Fraud; and Iſſue there- 
12611, which was found fo? the Plaintiff. The Defendant moved 
in Arreſt of Judgment, fo2 that it was impoſſible in the firit of the 
Bing that a Recovery ſhould be in the fifth Pear, and therefo2e 
na Judgment could be given upon this Tſſue ; pet the Plaintift 
had Judgment. 

But this is no Authozity againſt this Caſe, becauſe that was 
Debt againſt an Adminiſtratoz who had pleaded a falſe Plea, 
which was found againſt him, and had not confeſſed Aﬀets, but 
only to ſatisfy that Judgment. 


Curia. UMhen Jſſue is joined upon an ill Plea, and a UerniZ 
fo; the Plaintiff, pet he ſhall have Judgment; fo2 the Defendant 
ſhall not take Advantage after a Uerdii of his ill Pleading. 

As in Ejetwent the Defendant pleaded, That one Ridler was 2 C50. John, 
ſet3ed in Fee, and made a Leaſe to him fo2 five Years, by Ger⸗ verſus&idler. 
tue whereof he was poſſeſſed, until the Leſſo2 of the Plaintiff 
centred and difſeized him, and made a Leaſe to the Plaintiff; that 
thereupon he re-entred and ejecked him, prout ci bene licuir. The 
Plaintiſf replies, That his Leſſo2 was leized in Fee, and * 


To this Purpoſe there was a Caſe in this Court, Anno 33 Lite ver- 


the 2oth of May, 20 Jac. The A#ion was commenced in Hil- . C. 25. 
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to him, and the Defendant ouſted him; abſque hoc that he did 
diſſeize the Defendant; upon which Jfſue was joined, and found 
fo2 the Plaintiff, Mow this was a very vain Jſſue, fo2 it is im 
poſſible that a Leſſee fo2 Pears ſhould be difſeized ; but the Oeken. 
dant ſhall not take Advantage of ſuch an ill Plea, but Having 
confeſſed a Leaſe made to the Plaintiff, and it being that he did 
not diſſeize the Defendant, the Judgment is well given. 

Fo? it ſtands with the Law, that the Plaintiff did not diſſeize 
him; but if there had been a Uerdi# fo2 the Defendant, he could 
not have Judgment, fo2 then the Jury would have found, ag ainſt 
the Law, that a Termor was difleized. 


Hartop verſus Thorp. 


Ulielmus Tertius, Dei Gra- 

tia, &c. Johanni Holt Mi- 

liti, Capital. Juſtic. ſuo ad Placita 
coram nobis tenend', Salutem. 


Cum in Statut. Parliament. 
Dominæ Elizabethæ, nuper Re- 
ginæ Angliæ, apud Weſtmo- 
naſterium viceſimo tertio Die 
Novembris, Anno Regni ſui vi- 
ceſimo ſeptimo tent', edit. inter 
alia inactitat. fuit Authoritate 
ejuſdem Parliamenti, quod ubi 
Judicium ad aliquod Tempus 
poſtea reddit. ſit in Curia Banci 
Regis in aliqua Seca vel Action. 
debit. Detention. Convention. 
comput. Action. ſuper Caſum 
Ejectione Firmæ vel Tranſgreſſ. 
primo incept. vel incipiend. ibi- 
dem præter tal. tantum ubi dicta 
Regina erit Pars querens vel de- 
fendens verſus quem aliquod tale 
Judicium reddit.erit ad Election. 
ſuam proſecur. ſit extra Curiam 
Cancellar ſpecial. Breve de Etror', 
to be dcviſed in dicta Cur. Can- 


cellar. direct. Capital. juſtic. 


præd. Cur. Banc, Regis, pro Tem- 


pore exiſten. præcipiend. ill. cau- 
(are dict. Record', & omnia tan- 
gen. dict. Judicium, to be bꝛought 
coram Juſtic. de Communi Ban- 
co & Baronibus Scaccarii in Ca. 
meram Scaccarii ibidem exami. 
nand. per dict. Juſtic. Com. Banc, 
& præd. Baron. in dict. Juſtie. 
Communis Banci & tal. Barone; 
Scaccarii qui ſint de Gradu of 
the Coike, vel ſex corundem ad 
minus, Virtute illius Statuti ha- 
bebunt inde plenam Poteſtatem 
& Auctoritatem ad examinand, 
omnes tales Errores quales aſſig- 
nat. vel invent. erint in vel ſuper 
aliquod tale Judicium, & inſu- 
per reverlare vel affitmare dict. 
Judicium prout Lex requiret, 
prætet Errores aſſignand. vel in- 
veniend. pro vel concern. Juril- 
diction. dict. Cur. Banci Regis, 
vel pro Defectu Formæ in aliquo 
Brevi, Retorn', Querela, Billa, Ve- 
claration. vel al. Placit. vel Pro- 
ceſſ Verdict. vel Proceden. qua- 
licunq; Et quod poſtea dict. Ju- 
dicium affirmat. vel reverſat. etit 
dict. Record. & omnia cadem 

tan- 
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dictus Will' us Johnſon tunc 
minor exiſten. Annos agen. vi- 
ginnt. & dimid. fed viceſimum 
primum ætat. ſuæ ante tunc tem- 
poris non compleverit & eadem 
E cauſa perſon. habilem ſtandi in 
judicio ad recuperan, legatum per 
E Willum Johnſon ejus avum nuper 
defunct. fibi relict. & donat. non 
E habend. quandam Margaretam 
| Chriſtian Vid. Curatorem fibi 
ad Officium prad. dicto Will'o 
| Johnſon aſſign. onus curacon. in 
ca accepravit eademque Marga- 


E rcta Chriſtian & dictus Will'us 


Johnſon vel aliquis al. amicus 
dicti Will'i Johnſon conſuever. 
{cu corum alt, conſuevit dictum 
Godfrid. Lee de proſcquen. legi- 
time contra quoſdam Rich'um 
price & Thomam Battall Execu- 
tor. Teſti. dict. Will'i Johnlon 
defunctk. ad exhiben. Inventor. 
& redden. computum de Bonis & 
Catallis praxd. Willi Johnſon 
defunct. fecer. dictum Godfri- 
dnm Lee procurator. ad prole- 
quen. Cauſam prad. Item quod 
dictus Godfridus Lee in vacati- 
on. ante Termin. Sancti Mich is 
& ipſo Term. Sancti Mich'is An- 
no Domini 1683. ſupradicto cita- 
con. contra dict. Richardum 
Price & Thomam Battall Execu- 
tor. teſt. digi Will'i Johnſon 
defunct. ad exhiben. inventor. 
& computum bonorum dicti 
Willi Johnſon defunct. & ad 
reſponden. dict. Willelmo John- 
ſon jun. pet dcti. Margaretam 
Chriſtian ejus curatric. aſſign. in 
cauſa ſubſtracion.legat.prad. ſub 
digillo Cur. conſiſtor. Epiſcopali 
| ondon. miſit & in dict. Rich um 


Price perſonalit. exequi curavit 
& dict. Executor. pro non 
comparen. juxta tenor. cujuſdam 
decreti viis & modis in dicta Cur. 
conſiſtor. Epiſcopal. London. pro 
contumacon. ſua excommunicari 
procuravit ac quod omnia & ſin- 
gula feod, & cetere--pecunic 
Summe in eadem Schedula 
ſpecificat. er conluetud. Cur, 
conſiſtoz, Epiſcopi a tempoze 
immemozat, +> in peelentt 
ſunt debita & debite ſolven. 4d- 
vocat. Pꝛocuratoꝛ. Renifteriis 
ct al. Piniſtr. dicke Cur, prout 
in eadem Schedula continetur & 
quod præfat. Will'us Johnſon ſo- 
lucon, feod. & cxterarum pecun. 
ſummarum in dicta Schedula men- 
conat. & expreſſ. in ſe ſuſcepit & 
promiſir ſolvere præfat. Godſrido 
Lee ſed nondum ſolvit aut ſatiſ- 
fecit prout per Copiam libelli & 
Scheduli adinde annex. hic in 
Cur. prolat. lect. & audit. plenius 
liquet & apparet ac licet ipſe 
præfat. Will'us Johnſon, ad alt- 
quod tempus infra ſer Annos 
ante diem exhibition. querel. 
ſive libelli pzefat. Hodfr.do Lee 
pꝛed. non aſſumpſit ſuper ſe ad 
ſolven. pꝛekat. Godfrido Lee 
debit. feod.ſeu expenſ. inschedula, 
libello præd. annex. mentionat. 
vel aliquem inde partem licetque 
præfat. Judici ſpiritual. manifelte 
per libellum præd. apparet quod 
præfat. Will'us Johnſon fuit infra 
ætat. Viginti & unius Annorum 
ubi ſecta præd. verſus præfat. 
Rich'um Price & Thomam Bat- 
tall proſecut. fuit per præd God- 
fridum Lee licerque etiam idem 
Will'us Johnſon omnia & ſingula 

(Yoo pro- 
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ptæmiſſa prad. per ipſum Will'um 
Johnſon ſuper. ſuggeſt. & allegat. 
in præd. Cur. Chriſtianitat. co- 
ram przfat.Judice ſpiritual. in exo- 
neration. ſuam & dimiſſion. ibid. 
in præmiſſ. ſæpius placitavit alle- 
gavit & il. inevitabili teſtimon. 
& veritat. probare obtulir idem 
tamen Judex ſpiritual. Placitum al- 
legation. & probat. il. admittere 
ſeu recipere penitus recuſavit & 
præd. Godfridus Lee ipſumWilliel- 


mumJohnſon per deſinitivam dict. 


Cur. Chriſtianitat. ſenten. de & 


ſuper præmiſſis przd. condem- 


nare ac ipſum Will'um Johnſon 
ad ſolven. eidem Godfrido Lee 
omnia & ſingula feod. & expen. 
in Schedula libello præd. annex. 
mentionat. compellere tot. ſuis 
viribus conatur & indies machi- 
natur in dict. Domini Regis & 
Dominæ Reginæ nunc contempt. 
& in ipſius Will'i Johnſon grave 
dampnum præjudicium grava- 
men. & depauperation. manifeſt. 
ac contta form. ſtatuti præd. ac 
licet Breve dict. Domini Regis & 
Dominz Reginæ nunc de prohi- 
bicon. præfat. Godfrido Lee in 
hac parte Decimo die Martii An- 
no Regni dicti Domini Regis & 
Dominæ Reginæ nunc Sexto a- 
pud Hungerford præd. in Com. 
przd. in contrarium inde direct. 
& deliberat. fuit idem tamen God- 
fridus Lee Placitum præd. poſt 
prohibition. regiam prius ei in 
contrar. inde in forma pred. deli- 
berat. pollea ſcil't decimo quar- 
to Martii Anno ſexto ſupradicto 
apud Hungetford præd. in Com. 
Berks præd. ulr. proſecut. & in 
Placito il. proceſſit dict. Brevi 


4 


& omnem contempt. & quicquid, 


dict. Domini Regis & Dominæ 
Reginæ nunc de prohibition. in 
forma ptæd. direct. in contrar. 
inde quovis modo non obſtante 
in dict. Domini Regis & Dominæ 
Reginæ nunc contempr. & ipſius 
Will'i Johnſon dampnum praju- 
dic. depauperation. & gravamen 
manifeſtum unde dicit quod de- 
reriorat. eſt & dampnum habet 
ad valen. quadraginta librarum 
& inde tam pro Dom. Rege & 
Domina Regina quam pro ſeipſo 
in hac parte producit Sectam, 
&c. 

Er modo ad hunc diem ſcilicet 
diem Mercurii prox. poſt Octab. 
Sancti Hillar. iſto eodem term. 
uſque quem diem præd. Godfri- 
dus Lee habuit licen. ad billam 
præd. interloquen. & tunc ad 
reſponden', &c. ante quem diem 
præd. nuper Domina Regina Ma- 
ria diem ſuum clauſit extremum 
coram Dom. Rege apud Weltm, 
ven. tam prædictus Will'us pet 
Attorn. ſuum præd. quam pra, 
Godfridus per Johannem Lee At- 
torn. ſuum & idem Godfridus 
defen. vim & injur. quando, &c. 


& c. & dicit quod ipſe non ſecut. 
eſt Placitum in præd. Cur. Chri- 
ſtianitat. poſt prohibition. reg 
am ei in contrar. inde direct. & 
deliberat. modo & forma pto- 
ut prædictus Will'us Johnſon 
qui tam, &c. ſuperius verſus eum 
queritur & de hoc pon. fe ſupei 
patriam & præd. Will'us Johnſon 
qui tam, &c. inde ſimiliter, &c. (cd 
per Breve dict. Domini Regis de 
conſultation. in hac parte impe- 
tran. idem Godfridus proteſtan. 
quod 


i. 
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quod præd. Will'us Johnſon in 
© cal, Cur, Chriſtianitat. ſuperius 
> mcntionat. non placitavit ſeu al- 
© legavit quod ipſe idem Willus 
ad aliquod tempus infra ſex An- 
nos ante diem Exhibition. que- 
rel. ſive libelli ipſius Godftidi 
præd. non aſſumpſit ſuper ſe ad 
E folven. eidem Godfrido debit. 
feod. ſeu expenſ. in Schedul, li- 
| hello præd. annex. menconat. vel 
aliquam inde parcel. prout præd. 
| Will'us Johnſon ſuperius allegavit 


pro Placito idem Godfridus dicit. 


quod in eodem actu in Nar. 
præd. Will'i Johnſon mentionat. 
inactitat. fuit quod nulla Perſona 
foret citat. fummonit. vel alit. vo- 
cat. ad comparen. per ſeipſum vel 
ſeipſam aut per aliquem procu- 
tator. Coram aliquo Ordinar. 
Archidiacono Commiſſar. aut a- 
liquo al. Judice ſpititual. extra Dio- 
cel. vel peculiar. Jur. ubi eadem 
Perſona que forer citat. ſummonit. 
vel alit. vocat. foret inhabitan. 
[Anglice Dwelling] tempore ad- 
judication. five emanation. ejuſ- 
dem citation. ſive ſummonition. 
ſub Pœnis & peœnalitat. in eo- 
dem actu mentionat. except. fo- 
ret in caſu quod aliquis Epiſ- 
cop. aut aliquis Judex inferior 
habens ſub ipſum juriſdiction. in 
ſuo jure & titulo vel per commil- 
lion. requiſition. vel inſtan. face- 
ret Archiepiſcopo Epiſcopo vel 
alicui ſuperiori ordinario ad ca- 
pien. tract. Anglice Treat ] exa- 
minan. vel. determinan. materiam 
coram ipſo vel ejus ſubſtitut. & id 
ſolummodo facien. in caſibus ubi 
Lex Civilis vel Canonicalis afhr- 
Mat execution. tal. requiſition. 


» 


vel inſtan. juriſdiction. legal. ſeu 
tolerabil. eſſe & except. in qui- 
buſdem al. Caſibus in eodem 
actu ſpecificat. prout in eodem 
actu plenius continetur & idem 
Godfridus ulterius dicit quod 
ipſe per ſpacium Vinginti & qua- 
tuor. Annorum & amplius jam 
ult. elapſ. fuir & adhuc eſt unus 
procurator Cur. Conſiſtor. E- 
piſcopi London. quodque ipſe 
idem Godfridus Viceſimo Septi- 
mo die Octobris Anno Domini 
1683 apud London. in Paroch. 
Sancti Benedicti prope tipam Pau- 


lan. in Warda de Caſtle-Baynard 


retent. fuit fore procuratorem 
ipſorum Margaretæ & Willi in eas 
dem Cur. conſiſtor. in Cauſa infra 
mentionat. & tunc & ibidem ad 
inſtan. & requiſition. præd. Mar- 
garetæ & Willielmi Johnſon cita- 
tion. contra dict. Richardum Price 
& Thomam Battall Executor. 
Teſt'i præfat. Willielmi Johnſon 
deſunct Avi dict. Willielmi qui 
tam, &c. ad exiben. inventorium 
& computum bonorum præfat. 
Willielmi Johnſon defunct. & ad 
reſponden. dicto Will'mo Johnſon 
modo quer. per dict. Margaretam 
ejus Curatricem per eandem 
Cur. aſſign. in Cauſa ſubſtracti- 
on. Legat. præd. per præd. Wil- 
lielmum Johnſon defunct. ei do- 
nat. ſub Sigillo Cur. Conſiſtor. 
Epiſcopal. London debito modo 
proſecut. fuit & eandem citation. 
in dium Richardum Price per- 
ſonalit. exequi cauſavit & dict. 
Executor. pro contumacia ſua 
in non comparend. juxta tenor. 
ejuſdem per debitum legis cur- 
lum Excommunicari procuravit 


quodque 
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quodque omnia & ſingula feod. 


& denar. ſummæ in Schedula 
pred. ſpecificat. juſte eidem God- 
frido devener. pro feod. & ex- 
penſ. ſuis in Lite five Secta 
præd. & quia præd. Willielmus 
Johnſon modo quer. & præd. 


Margareta licet {zpius requiſit. 


feod. & expenſ. præd. eidem God- 
frido ſolide recuſaver. præd. 
Godfridus eundem Willielmum 
Johnſon modo quer. pro recupera- 
tion. denar. in præd. Schedula 
ſpecificat. in Cur. peculiar. Juriſ- 
diction, Decan. Sarum ſectare 
intendebat & conabatur ſed Ro- 
bertus Woodward legum Doctor 
Decan. Eccleſiæ Cathedral. Sa- 
rum Judex Cur. peculiar. Juriſ- 
diction. præd. habens jur. ibid. in 
jure ſuo per quoddam ſcriptum 
ſuum Sigillo ſuo ſigillat. quem 
idem Godftidus hic in Cur. pro- 
fert geren. dat. viceſſimo quinto 
die Februar. Anno Domini 1692. 
requiſivit venerabil. præd. Geor- 
gium Oxenden Legum Doctor. 
& almæ Cur. Cantuar.]j udicem vo- 
can. eundem Willielmum John- 
ſon per nomen Willielmi John- 
{on de Hungerford in Com. Ber ks 
infra peculiar. Jur. dict. Decani 
coram ipſo eodem Georgio Oxen- 
den vel aliquo al. competen. ju- 
dice dict. Cur. ad reſponden. 
dicto Godfrido Lee in Cauſa & 
ſubſtraction. feod. & quod Cauſa 
præd. audit. & determinat. in ea- 
dem Cur. ſecundum legem & ju- 
ſtitiam prout per ſcriptum præd. 
plenius liquet & apparet & idem 
Godfridus ulterius dicit quod 
Lex Civilis vel Canonical. affir- 


Lex Civilis vel Canonical. non 


dus præd. Will'um Johnſon citati 
cauſ vit ad comparen. coram 
præ fat. Ceorgio Oxenden Legum 
Doctore Almæ Cur. Cantugr, 
de Arcubus London. Official 
principal. ejuſve Surrogat. aut al 
Judice competen. in aula ¶vocat. 
Doto2sCommons] ſcituat. inf 
Ci vit. London. ſecundo die Ogg. 
bris jam ult. elapſ. & in caden 
Cur. ante prohibition. præd. ei. 
dem Godtrido deliberat. præd 
W illielmum modo quer pro feod, 
& expenſ pred. traxit inPlacitun 
prout ei bene licuit feod. & ex- 
penſ. il. runc & adhuc eidem 
Godfrido debit. & inſolut. exiſten 
quæ eſt cadem ptoſecutio & in 
Placitum tractio unde idem 
Willielmus Johnſon ſupetius que. 
ritur & hoc paratus eſt verificar: 
inde pet. Judicium & Breve Do- 
mini Regis de conſultation, ſbi 
concedi, &c, 

Er præd. Willielmus Johnſon 
qui tam, &c. dicit quod per al- 
qua per præd. Godfridum Le: 
{uperius Placitando allegat. Breve 
dicti Domini Regis de conſultati- 
on. eidem Godfrido Lee in hac 
parte concedi minine debet quiz 
proteſtando quod præfat. Goc. 
fridus Lee non retent. fuit fore 
procurator præd. Margaretæ & 
Willielmi Johnſon ad proſequen. 
præd. Thomam Price & Thomam 
Batrall prout præd. Godtfridus 
ſuperius inde Placitando allega- 
vit proteſtandoque etiam quod 
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przfac. Georgio Oxenden fact. ad 
tenen. Placitum præd. in Placito 
præfat. Godfredi mentionat. fore 
legal. vel tolerabil. pro P' to ta- 
men idem Will' us Johnſon dicit 
quod placit. per præd. Godſtidum 
Lee quoad requiſition. præd. Ro- 
berti Woodward Decani Eccl. 


Cathedr. Sarum præd. Georgio 


Oxenden fact. ad vocan. præfat. 
Will'um Johnſon coram ipſo præ- 
far. Georgio Oxenden vel al. 
Judice competen. dict. Cur. 
Cantuar. ad reſponden. dicto 
Godfrido in Cauſa præd. pro 
ſubſtract. feod. & quod Cauſa 
illa determinat. fuir modo & 
forma præd. ſuperius Placitat. 
materiaque in eodem content. 
minus ſufficien. in lege exiſtunt 
ad iplum Godfridum ad Breve 
dict. Domini Regis de conſulta- 
tion. in ea parte impetran. ad 
quod idem Will'us neceſſe non 
habet nec per legem tettæ tene- 
tur aliquo modo reſpondere & 
hoc parat. eſt verificare unde pro 
defect. ſufficien. reſponſ. in hac 
parte idem Will'us fohafon pet. 


judicium & dampna (ua prad. 


occaſione præd. ſibi adjudicari, 
& c. & 'prxd. Godfridus dicit 
quod Placitum prad. per præd. 
Godfridum quoad requiſit ion. 
pred. Roberti Wood ward, præd. 
Decani præd. Eccl. Cathedral. 
Sarum præd. Georgio Oxenden 
fact. ad yocan, præſat. Will'um 


„ John» 


Johnſon coram ipſo præfat. Ge- 
orgio Oxenden vel al. Judice 
competen. dict. Cur. Cantuar. 
ad reſponden. eidem Godfrido 
in cauſa præd. pro ſubſtraction. 
feod. przd. & quod Cauſa illa 
determinat. in eadem Cur. Can- 
tuar. deter minat. fuit modo & 
forma ptæd. ſuperius Placitar. 
materiaque in eodem content. 
bon. & ſufficien. in lege exiſtunt 
ad ipſum Godfridum ad Breve 
Dict. Domini Regis de conſulta- 
tion. in hac parte impettan. quod 
quidem Placitum materiamque in 
codem content. idem Godtridus 
parat. eſt verificare & probare 
prout Cur', &c. & quia præd. 
Willielmus Johnſon ad Placitum 
il. non reſpon. nec il. hucuſque 
aliqualit. dedicit idem Godfridus 
ut prius pet. Judicium & Breve 
dict. Domini Regis de conſulta- 
tion. in hac parte ſibi concedi, 


&c. : 
? B. S. 


Et quia Cut. dict. Domini Re- 
gis nunc hic de Judicio ſuo de 
& ſuper præmiſſis redden. non- 
dum adviſatur dies inde dat. eſt 
partibus præd. coram Domino 
Rege apud Weſtm. uſque diem 

| prox. poſt - 
de Judicio ſuo de & ſuper 
præmiſſis il. audien. co quod 
Cur. dict. Domini Regis nunc 
hic inde nondum, 6c. 


| 
| 
| 
| 
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Stat. 23 H.8. 


Cap. 9. 

Vide 1 Salk, 
40, 41. 

2 Lev. 55, 
90, 173. 

I Lev. 193. 
I Saund. 402. 


Johnſon verſus Lee. 


12 a Pꝛohibition, the Plaintiff declared, that by the Statute 
23 H. 8. cap. 9. it is enafed, That no Perſon ſhall be cited to 
appear out of his Dioceſs where he dwelleth : That the Plaintiff 
was reſident at Hungerford in Berks, in the Dioceſs of Salisbury; 
that the Defendant cauſed him ts be cited befoze the Dean of 4 
Arches in London, and libelled againſt him foꝛ Expence and Fees 
in the Conſiſtory- Court of the Biſhop of London, and did aver, 
That ſuch Fees were juſtly due accowing to the Cuſtom of the 
ſaid Court, and that he pꝛomiſed to pay it: And although he 
made no ſuch Pꝛomiſe within ſix Pears, yet the Court p2o- 
ceeded to give Sentence againſt him; and the Oefendant pzole⸗ 
cuted his Plea after the TUrit of Prohibition delivered to him, 
&c. | STR | | 

The Defendant fo2 Conſultation pleads the very ſame Sta- 
tute; by which it is enafed, That no Perſon ſhould be cited or 
ſummoned, or otherwiſe called to appear by himſelf or herſelf, ot 
by any Proctor, before any Ordinary, Archdeacon, Commiſſary, 
Official, or any other Spiritual Judge, out of the Dioceſs, or pe- 


culiar Juriſdiction, where the Perſon which ſhall be cited, ſum- 


moned, or otherwiſe called, ſhall be inhabiting and dwelling ar 
the Time of rhe awarding the ſame Citation or Summons ; ex- 
cept (amongſt many other Cauſes in the ſaid Ack mentioned) that 
any Biſhop, or any other Inferior Judge, having under him Juril- 
diction in his own Right and Title, or by Commiſſion, make Re- 
queſt or Inſtance-to the Archbiſhop, or other Superior Ordinary or 
Judge, to take, treat, examine, or determine the Matter before 
him or his Subſtitute ; and that to be done in Caſes only where the 
Civil Law or Common Law doth affirm Execution of ſuch Requeſt 
or Inſtance of Juriſdiction to be lawful or tolerable. 

That the Defendant is a P2ofto2 in the Conſiſtory-Court of 
the Bilhop of London, and was retained as luch by the Cura- 
trix of the Plaintiff (he being then under Age,) to p2olecute a 
Suit againſt the Executozs of his Gzandfather koz a Legacy 
given to the Plaintiff, and to erhibit an Jnvento2y ; that they 
were crcommunicated fo2 Contumacy in not appearing, and 


that the Fees and Expences in the Libel were juſtly due to him 


fo2 pꝛoſecuting the ſaid Suit. That he endeavoured to ſue the 
ſaid Plaintiff fo2 the Recovery of the ſaid Fees in the Court of 
Peculiars of the Dean of Salisbury; but he begig Judge of the 

I Court, 


2 PE * N = W—_—_— 
— ——— Mw 4 = xm — — wm. 


Term. S. Trin. 8 W. z. 239 
Court, and having Jurisdickion in his own Right, did, by a 
* (Writing under his Seal, require the Dean ok the Arches to call The Requeſl. 
the Plaintiff befoze him, to anſwer the Defendant in a Cauſe 

© (o2 Slubſlrafton of Fees ; which Cauſe was there determined 

© accowingly : And the Oefendant avers, that the Civil and Com- 

mon Law affirmeth the Execution of ſuch Requeſt to be lawful, 

© (Uhcreupon the Defendant, befoze the P2ohibition delivered to 

him, did cite the ſaid Johnſon to appear bekoze the ſaid Judge of 

the Arches in the Cauſe afozeſaid, and avers it to be the ſame 
Pꝛoſecution of which the Plaintiff complained. 

To this Plea the Plaintiff demurred, and the Defendant 

| joined in Demurrer. 


| 1. Jt was argued, That no Conſultation ought to go; fo? if 

the Defendant will bzing Himſelf out of the Statute, he muſk 

hew, that the Requeſt made by the Jnferio2 Oꝛdinarp was made 

to him who had the next Superto2 Jurisdi#ton ; which he hath Ye . 
not done: Foz here the Requeſt is from the Dean of Salisbury, 40, 41. 
bho was Judge of the Peculiar, to the Dean of the Arches, 

[when it ought to have been to the Biſhop of Salisbury, being 2 x11. xes; 
the next immediate Ozdinarp, unleſs it appear that a Peculiar is 446, 448. 
ſuch a Jurisdiction from which there is no Appeal to the Ozdina⸗ 25 5 
ty; 02 that it is a Jurisdiction by Pꝛelcription. 3 


The Judge of this Peculiar is an fnferio2 Perſon to the Bi⸗ Hob. 16,186. 
hop, and the Peculiar it ſelf map be ſubozdinate to him; ik ſo, 2% verſus 
he cannot tranſmit a Cauſe per Saltum to the Archbiſhop, but 7 5 
muſt leave it to the Ozdinary from whom his Power is de- G C 24 


tived, 


2. The Defendant doth not ſay, That this was a Caſe which 
was permitted by their Law, but onlp that the Civil oz Tanon 
Law affirmeth ſuch Requeſt, which is in the Oisjuniive, and 


| 3. He alledged, That the Dean ok Salisbury did requeſt the 

Dean ok the Arches to call the Plaintiff befoze him, to anſwer 
ina Cauſe fo2 Subſtrafion of Fees ; and the Libel is fo: Sub- 
traction of Fees and Expences, which is larger than the Re⸗ 
Queſt, and therefo2e not good. 


4. But the pꝛincipal Point was, Whether the Oefendaat 
{ought to ſue fo2 Fees in the Eccleſiaſtical Court, ſince ſuch _ 


Things are p2operly cognizable at Common Law, fo2 which 1 
might 


— — „ * IO II—=nT — — 
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Roll. Rep, 
59. 
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Determination thereof to a pꝛoper Court. 


might bꝛing a Quantum Metuit, 02 an Indebitatus. Aſſum ofit, up 
on the Retainer pro Opere & Labore, and foꝛ Money law but, 
and the Law raiſeth the Pꝛomile. 

There is no Difference between Fees in the Prerogative- -Cour, 
and other Courts of Equity, foꝛ which Suits are uſually bꝛou nit 
in this Court. The Ciſage of which Courts may be given jj 
Evidence at the Trial, and eſpecially in this Caſe, which is 
grounded upon a Pꝛelctiption fo: Cuſtomary Fces due Time dit 
of Mind, which ſhall be tried by a Jury. 

I it be ob jected, That Pꝛoctoꝛs Fees are Part of the Cauſe, 
this cannot be, becauſe when the Suit is determined, it cannot 
be afterwards continued fo2 the Fees; and ſome of the Fees n 
that Court are ſettled by Aﬀ of Parliament, which are thoſe r. 
lating to Wills, 

Neither can it be objefcd, That becauſe this Court will not 
grant a Mandamus to reſtoze a P2oito2 when removed trom his 
Dffice, therefoze you will not grant a Pꝛohibition when he ſeg 
fo2 a Recompence fo his Labour and Patns ; the Law of Eng. 
land takes J2otice of ſuch Suits. But this Court will not take 
J2otice whether the Party is a P2oito2 o2 not, but will leave tht 


It is true, there is no Pꝛecedent of any Suits here fo? Pu 
02s Fees; and it is as true, there are likewiſe no Dꝛecedent 
of ſuch Suits fo2 Fees in Chancery: But they may be well con: 
menced under the general Terms fo2 TWozk and Labour, and at 
grounded upon a Cuſtom and Contra#, which are Things tu 
able at Common Law. 

It is true, a Pꝛohibition to the Court- Chriſtian hath been de 
nied by this Court, where the Libel was fo2 Pꝛodozs Fees; bit 
it was not fo2 that Reaſon alone, fo2 the Cauſe alledged fo? P 
hibition was, That the Suit fo2 which the Fees were laid out 
was not determinable in that Court. But the Judges thought 
it reaſonable not to pꝛohibit the P2ofto2 to ſue there, fo2 he is 
only a Servant, and is not to take upon him to determine wht: 
ther that Court had any Jurisditton o2 not of the Cauſe. 

In the Cale of Horton and Wilſon, a Pꝛohibition was like 
wiſe denied to the Spiritual Court, where the Suit was foz Pu 
023 Fees; but there was but thee Indges in the Common Pleas 
when that Rule was given: The Chief Juſtice was againſt the 
P2ohibition, and the puiſne Judge foz it; foz he was of On. 
nion, That ſuch Fees ought not to be demanded in the Spiritua: 
Court, becauſe the Plaintiff hath a Remedy at Law, fo the 
Retainer implics a Contratt, fo2 which an Aﬀion on "we Cale * 


3 
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tie, Juſtice Wyndham, who was the third Judge, was not clear 
ok Opinion on either Side. 
But even in that Caſe the Court held, That the 13202902 ha⸗ 
| ving, amongſt other Things, demanded a cuſiomary Fee of 4a. 
| fo2 every Inſtrument which was read in the Cauſe, that the 
Law ought to determine, whether ſuch a Fee was cuſlamarp 092 
not. And why not in this Cale, where the Octendant hath pye- 
ſcribed fo2 certain Fees, Time out of Mind; 
Laſtly, They ought to allow the Plca of Non Afſumpſit infra 
ſex Annos, fo2 the Statute of Limitations extends as well ta that 224141. $323 
Court as to Courts of Equity. 
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Econtra. 

On the other Side it was argued, r.That the Letter of Requeſt 
was to the nert immediate Owinarp; and if it had appeared 
that this Jurisdiſtion had been fubozdinate to him, it would have 
altered the Cale: But the Plaintiff having alledged, that it is 
a peculiar Jurisditton, the Letter of Requeſt may be pꝛoperly 

made from ſuch to the Archbiſhop himſelf, 


2. Ik it had been free by a general Exemption from all O»df- 
tary Jurisdickion, which was common, as my Low Hobart tells 
us, in Monaſteries befoze the Diſſolution, then the Cauſe muſt 
be remitted to the King; fo2 this At was made as well fo2 the 
!22efervation of the Jurisdickion of the Ozdinarp, as fo2 the 
Eaſe of the People: Foz otherwiſe the Archbiſhop map call a 
Cauſe to him, which is in none of the Caſes within the Power 
given him by this Ad, and then it will be totally eluded, 


3. It is not enough fo2 the Plaintiff to ſay, That he lived in 
the pariſh of Hungerford, within a peculiar Jurisdicton of the 
Dean ok Salisbury, ac infra Dioceſin Sarum ; but he ought to ſhew 
that the Peculiar was luboꝛdinate to the Biſhop of Salisbury, 
being to dep2ive the Spiritual Court of a Jurisdifton which they 
had befoze the making this Ac. | 


4. As to the Objeition, That the Libel is larger than the Re: 
queſt, one being fo2 Fees and Expences, and the other being to 
anſwer in a Cauſe fo2 Subſtration of Fees only ; this is not 
material, becauſe ſuch Fees mult be intended as paid to others, 
as well as fo2 ſuch as were due to the Plaintiff. 3 

5. This Suit is within the Cognizance of the Eccleſiaſtical 
Court, of which a Pzofto2 is an immediate Officer; and Fees are 

| Qqq incident 
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2. Jullices Buſineſs of that Court; but now in Caſes where they have on 


jeant Harris be taken of the Body, tho' not of the Lands; and that this was 
_ argued,That not in the Mature of a Reconnizance. but a Stipulation in Na: 
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incident to Suits commenced there; and they having Cogyi 
zance of the ſubjeck Matter fo2 which ſuch Fees were expenney, 
the Determination thereof is alſo incident to the onginal Cayſe+ 
They have Power over him, and the Fees demanded by him. 
and may leſſen and abzidge them as they fee Occaſion ; and jy 
the lame Reaſon that they may pꝛohibit the Payment thereof, by 
the ſame Reaſon they may o2dcr the Payment. 


March 4s, Tf the P2offo2 had petitioned the Court, and not pꝛoceeded 
by way of Libel fo2 his Fees, tn ſuch Cale a Pꝛohibition wound 
not lic; ſo that there can be no Jnconvenience in allowing tijis 
Jurisdickion, fo2 they are the pꝛoper Judges of what Buſineſs is 
done in their Courts, and can call fo: Gouchers better thay z 
Jury can do. | | 

Their Fecs are eſtabliſhed by the Canon Law, and are leſſen 
and reſtrained by the Power and Authozty of the Court. Rulcs 
are made here, to oblige the Attoznies in Matters of Pꝛadkice; 
and the like Rules are made there, to oblige the Pꝛocozs and 
Miniſters of the Court; ſo that they muſt be allowed to be the 
pꝛoper Judges in this Matter. 

More 25. Pl. Matrimony, and Things teſfamentary, were at firſt the whol! 


Keg. 58. ginal Jurisdiction, they do retain Suits even fo2 ſuch Matters 
which may be tried at Law, as a Libel may be there fo2 not rc: 
pairing a Way leading to a Church. 

Gob. 260. This Tale may be compared to that where a Pꝛohibition was 

Greenway Paved to the Court of Admiralty, becauſe inſtead of Stipula⸗ 

verſus Baker. tion (which is a Recognizance in their Law as much as Bail is 
here) they had taken a Recognizance at Common Law, wherein 
the Pꝛuncipal and Sureties, and their Heirs, Gaods, and Lands 
were bound; whereas the Libel ought to be againſt the Ship 
and Goods, and Execution againſt the latter, and not againf 

Tho” Ser. the Party: But the Civilians argued, That Execution might 


2 ture of Bail, and might be ſucd as well in the Court of Admi- 

there to Talty as at Common Law; and no Pꝛohibition was granted, 
ſtand to the but the Matter was adjourned. 

Oder ofthe The Cale in the Modern Report is an expꝛeſs Authouty to 

dan rule this, where a Pꝛohibition was denied fo2 a Suit fo2 ]P2oito!s 

Ney 24, Fees, and there is no Book againit it. The Reaſon of the 

Law is fo2 the Plaintiff; fo2 he being a Profoz, is not a Tem⸗ 

pozal Officer, and what he hath done is about an Eccleſiaſtical 

Suit, and therefoze that Court muſt judge of it. So 
(i 55 


3 


*% LA _ » W * — NT —— I elk OE Tn 


4 

4 
4 2 
1 


1 
4 
43 © 
Y 


Ierm. S. Mich. 8 W. z. 


— 


243 


Laſtly, The Statute of Limitations doth not extend to this 
Caſe ; fo? it is not p2operly a Debt, becauſe Expences and Fees 
are of the ſame Nature with the ſubjeck Matter fo2 which they 
were demanded 2 It map as well be alledged, That defamatozy 
Cauſes are within the Statute ; ſo that the Eccleſiaſti al Courr 
having oziginal JurisdiAton of this Matter, no Pꝛohibition ought 
to go: Jt hath been denied in the Common Pleas fo2 Regiſters 
Fees, in a Cauſe between Geſtlin and Froggat. Adjourn”. 


Harris verſus Pett. Paſch. 8 Will. 3. Rot. 173. 


Ebt upon a Bond: The Condition thereof was, To free 


Damages which may ariſe by Reaſon of a Law Suit. cc. 
The Defendant pleaded Non Dampnificatus generally ; and 


upon Demurrer to the Plea, the Queſtion was, TUhether ſuch 


Plea was good o2 not? Jt was agreed, That if the Condition 
had been to keep harmleſs only, then Non Dampnificatus had been 
a good Plea; but it being to free and keep harmleſs, he ought 


Vide 1 Sid. 
444. 


Mod. 43. 


2 Keb. 619. 
and keep harmleſs the Plaintiff off and fr m all Coſts and 2 Sund. 53, 


84. 


to ſhew how he had freed him, and not anlwered the Dampnifi- 4 L. 62. 
cation alone: And to pꝛove this, the Caſe of Brett and Andrews 1 L 75. 
was cited, which was Debt upon Bond to2 PDerkozmance of an 0-16 A 
Award, in which, amongſt other Things, it was awarded, That Goldſ 63. 


the Defendant ſhould acquit, diſcharge, and ſave harmleſs the 


Plaintiff off ſuch a Bond. And the like Plea was pleaded as in 
this Caſe, which was held inluffictent, becauſe the Defendant 
ought to ſhew how he had diſcharged him. 

Tf the Awatd had been made, reciting a Suit in Chancery be- 
tween the Parties, and that the Suit ſhould ceaſe, and the 
Plaintiff ſtaret acquietatus pro qualiber Materia in præd. Billa, 
thete a Plea quod ſtetit quietus inde is good enough, without 
ſhewing how, becaule he is acquitted by the Award it ſelf, (viz.) 
ſtaret acquictatus : But if a Man had been obliged to acquit an- 


other from a Debt oz Suit, it is not lufficient to plead Non , /,, 
Dampnificatus generally, but he ought to ſhew how and in what 1 ¼. A 
432. 


Manner. And this was the Cale of Freeman and Slcen. 


339- 
J. 


To which it was anſwered, Chat Brett and Andrews'g Caſe */*# + 


diſters from that at Bar, becauſe it was to acquit the Plain 
tilt from a peculiar Obligation; which Wow Acquic implies, 
that it muſt be by Deed, and therefoze he ought to ſhew by what 


Oced. 


Bllt 


| 
| 
| 
| 
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But this Condition was not to free and acquit the Plaintift 
from a Suit, but to indempniky him from the Conlequences of 
it, which are Coſts and Charges; and the Defendant hath plea. 
ed, That no Damage hath happened to him, lo that it lies upon 
him to pꝛove that he was damnified. | | 

An Action of the Caſe was bzought againſt the Oekendant, 
who pꝛomiled, That in Conſideration the Plaintiff would dif: 
charge a third Perſon then under an Arreſt, that he would pay 
the Money, and alledged in Facto, that he exoneravic. The 
Plaintiff had Judgment in the Common Pleas, and upon a TUrit 
of Erro? in this Court, one of the Errozs aſligncd was, That 

Co. Elis. Exoneravit eum Was not good, without ſhewing how; but the 
913. Court held it well enough, and that it need not be as a Dll 
Pr. verſus charge of a Bond, oz a Rent, which ought to be ſhewed in 
obbs. what Manner, 
Ik this had been pleaded in the Affirmative, that he Had freed 
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2 Co. 363, 


634. and acquitted the Plaintiff; there he muſt ſhew how: But it 
. | 2 Kep. 4 being in the Negative, the Plaintiff ought to ſhew how he was 
| Ss dammiſied. 

2 Saund. $4. And of this Opinion was the Court, That it was a good 


| b. from ſomething that was incertain at the Time of the Making 
thereok, (viz.) from the Coſts and Charges of the Suit, that 
no Coſts might be recovered againſt him; but if it Had been to 
ſave harmleſs from a particular Thing, there ſuch a Negative 
Plca generally would not have done, becauſe the Dekendant 
ottnht to ſhew how he indemnified the other: TUhereupon the 
Counſel perceiving the Opinion of the Court, moved to habe 
Leave to diſcontinue the Action. 


S. C. 2 Salk Loveday verſus Winter. 

537. 

2 1 by Treſpaſs and Ejeiment the Jury found a Special Gerdi; 
20. the Subſtance whereof was, {1 George Pawler was ſeized in 
Fee of the Manoz of M. whereof the Lands in Queſtion being 
Copphold were Parcel: That upon the Marriage of Edward his 
eldeſt Son, he ſettled the Mano and Lands, &c. upon Truſtecs 
and their Heirs, to the Ale of Himſelf fo2 Life, and after his 
Deccale, to the Ale of his Mike fo2 Life, then to Edward Paw: 
ler, and the Heirs of his Body lawſully to be begotten, Be. 


mainder to his own right Heirs. 


Term S. Trin. 8 W. z. „ 
Pꝛobiſo, That it ſhall be lawful to and fo2 the ſaid George 
[awlet and Elizabeth his TUife; by Deed indented, to make Lea- 
ſes in Poſſeſſion fo2 one, two, o2 thꝛee Lives, 02 fo2 thirty Years, 
ito commence after one, two, oz thzce Lives, oz fo2 any other 
(Term, determinable upon one, two, oz thee Lives, oz in Re- 
ſoerſion fo2 one, two, oz thꝛee Lives, oz fo? thirty Yeats, oz fox 
;any other Number of Years, determinable upon one, two, oz 
thee Lives, ſo as ſuch Demiſe be not made of the ancient De- 
mein Lands, Parcel of the ſald Manoz, o2 of any other Lands 
uſed therewith fo2 the Space of ſeven Years, and ſo as the an- 
cient Rent be reſerved, | | | | 
George Pawlet by Deed indented, reciting that the Lands were 4. , ;,z 
Copyhold, made a Leaſe thereof to one Robert Blanchlow fog 58. 
thirty Years. * 379. 
The Leſſo2 df the Plaintiff claims as Heir in Tail to George © . 20. 
8 Pawlct his Father. And, | 
The Queſtion was upon this P2oviſo in the Barriage-Set- 
tlement, TUhether this was a good Leaſe, o2 not? 
Thoſe who argued in the Negative inſiſted, That it was not 
2 by the Power, either as to the Land it ſelt, oz as to 
e Term. « 


1. As to the Tenute of the Land which is erp2eſly found to 
be Copyhold, but it could never be intended that he ſhould make 
any new Eſtate of Copyhold Lands; fo2 the Eſtates he was to 
make are to be by Deed indented, and Copyhold cannot be let by 
ſuch. Deed, fo it is not within the Power; and the Acceptance %s Ca. 
of a Leaſe of the ſame Lands by a Copyholder, is a Oetermi- 2 K. 16. 
nation of his Copphold Eſtate. 4 Kep. 24. 8, 


The Exception is of all ancient Demeſn Lands Parcel of the 
Manoz, which are ſuffictent Wows to exempt theſe Lands out 
of the Power of Leaſing ; foz a Manoz conſiſts of Demeſng 
and Services, and theſe are not only found to be Copyhold, but 
Parcel of the Demelns. 


2. But if the Lands in Queſtion had been compzehended un⸗ 
der the general Mos, yet the Leaſe made by George Pawlet 
is void, by Reaſon of the Term demiſed ; fo2 it is expꝛeuy a- 
gainſt the Power reſer ved, which ought to be taken ſirifly a- 
gainſt the Leſſoz. | 


Rrtt | Aud = 
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Cre. Elis. 5. And therekoze where a Manoꝛ is in Leale, and he who hath 
1 * = the Keverſion in Fee levies a Fine to the Ale of Himſelf ko) 
(7:6. Life, then to his eldeſt Son in Tail, but reſerved a Power fo) 
Yelv. 222. him to make Leaſes foz twenty-one Pears, who made a Leale be, 
Idem. foe that in Being expired, to begin after the Determination 
4-4 4 b. thereof; it was adjudged void, koz it ought be a Leaſe in Pol 


ſeſſion, and not an Intereſt to begin in futuro. 


To which it was anſwered, Wt 9 
That as to the Objetion, That the 132oviſo did not give 
Terms of George Pawler any Power to make Leaſes of Copyhold Lands, 
Law, Title becauſe they are Parcel of the Demeſns of the Manos, fo? no: 
Demrſns 114. thing but the Capital Houſe, and the Lands therewith occupied, 
are p2opcriy the Demeſns of a Manoz: But in the ſimple ac 
\ ceptation of the TWozd, no Perſon hath any true Demelns, be 
caufe all Land dependeth on the Crown; that is the Reaſon 
why in {leading it is uſually ſaid, That ſuch a Perſon was ſeiſed 
in his Demelns as of Fee. 

A Mano conſiſts of Demeſns and Services, and nothing 
elſe: Now if the Demeſns cannot be let, then the Power given 
by this Pꝛoviſo ſignifies nothing, to? Services are not Lands, 
and therefoze nothing can be lealed; and theſe Powers are not 

to be conſtrued accozding to Stritneſs of Law, but as Mops 
Uſed by Lawyers to ſignify their Meaning. 

Jo which Reaſon, theſe NMozds, (vi3. So as the Demiſe be 
not made of the antient Demeſn Lands of the Manor) muſt bc 
taken accozding to the common Acceptation thereof ; that is to 
ſay, a Leaſe ſhall not be made of any Lands uſually occupied 
with the Capital Meſſuage. 

Then as to the Term demiſed, which, as hath been objecked, 
ought not to have been fo2 thirty Pears — but determ⸗ 
nable upon one, two, 02 thꝛee Lives. 


Curia. Copoholds in Strifnels are Part ok the Demeſns 
of the Manoz, becauſe the Tenancy being at the TUill of the 
Lozd, the Lands are ſuppoſed to be always in his Hands; but 
in vulgar Acceptation it is otherwiſe. Mow the Lands which 
were in Leaſe fo2 Lives, are not Parcel of the Mano? during 


the Continuance of the Leaſe, but the Reveriion thereot is Par 
cel. 1 araegd | 
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Petit verſus Smith. 


17 Teſfato2 by his laſt TUill appointed two Executoꝛs, 
and gave each of them a Legacy of 5 J. and did not dil⸗ 
poſe the Refidue ok his Eſtate. 

The Till was p2oved in Common Fozm, and the Daughter 
of the Teſtatoz ſued in the Spiricual-Court koz a Diſtribution ; 
fo that the Executoꝛs ought to have nothing by Uertue of their 
Executozhip, becauſe they had expzeſs Legacies deviſed to them 
by the Mill, which ſhews that the Teſtato2 intended them no 
moꝛe. TUhereupon the Court compelled them to erhibit an 
Inventozp of the Perſonal Eſtate in oder to make a Diſtribus- 
tion. And now they moved fto2 a Pꝛohibition, ſuggeſting that 
the Eccleſiaſtical-Court had not ſuch a Power, but only in Caſes 


where the Parties die Jnteſtate, and therefoze a Pꝛohibition was 
granted Niſi cauſa, &c. 


D E 


Vide 2 Salk, 


DE 


Term. Sancti Mich. 


Anno 8 W. III. B. R. 1696. 
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FHallett verſus Byrt, & a. Trin. 8. Rot. 23. 


per de Southmore- 

ton in Com. præd. 

Yeoman, & Erxaſ- 
mus Hallet nuper de Beaminſter 
in Com. præd. Yeoman, Attach. 
fucr. ad reſpondendum Thomæ 
Hallett Lanio de placito quare 
ipſi ſimul cum Thoma Hallett 
nuper de Southmoreton in Com. 
præd. Yeoman Gi & Armis ave- 
ria ipſius Thomæ Hallett Lanii 
pretii viginti Librarum apud 
Beaminſter præd. invent. & exi- 
ſten. abſque aliqua rationabili 
cauſa ceperunt & abduxerunt 
pet ae” idem Thomas averia 
ſua præd. penitus amiſit & alia 
enormia ei intulerant ad grave 
damnum ipſius Thomæ Hallett 
Lanii & contra pacem Domini 
Regis nunc & nuper Dominæ 
Reginæ Mariz Angliæ, &c. & 
unde idem Thomas per Williel- 
mum Ball Attorn. ſuum queritur 
quod præd. Johannes & Eraſ- 


Dorſet 11. J Ohannes Byrt nu- 


mus ſimul cum, &c. primo Die 
Auguſti Anno Regni Domini 
Regis nunc & nuper Dominz 
Mariz Reg. Angliæ ſexto Vi 
& Armis, &c. averia ipſius 
Thom:x Hallett: Lanii videlicet 
tres Vaccas | Anglice Cows] & 
tres Juvencas | Anglice Neifers] 
pretii, &c. apud Beaminſter pra. 
invent. & exiſten. abſque aliqua 
rationabili cauſa ceperunt & ab- 
duxcrunt per quod idem Tho- 
mas averia ſua pred. penitus a- 
miſit & alia enormia, &c. ad 
grave damnum, &c. & contra 
pacem, &c. unde dicit quod de- 
reriorat. eſt & dampnum habet 
ad valentiam 4o Librarum & 
inde producic ſectam, &c. 

Er præd. Johannes Byrt & 
Eraſmus Hallett per Egidium 
Clarke Attorn. ſuum ven. & 


defen. vim & injuriam, &c. & 


quoad venire Vi & Armis ſeu 
quicquid quod eſt contta pacem 
dicti Domini Regis nunc & nu- 


1 per 
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pet Dominæ Mariæ Reg. nec- 
non totam tranlgreſſion. præd. 
præter captionem & abduction. 
præd. trium Vaccarum de averiis 
ptæd. in narratione præd. ſuperi- 


us mentionat. dicunt quod ipſi 
in nullo ſunt culpabiles modo & 
forma prout præd. Thomas Hal- 
let Lanius ſuperius inde verſus 
cos narravit & de hoc ponunt ſc 
| ſuper patriam & præd. I homas 
| Hallct Lanius ſimiliter & quoad 
captionem & abductionem præd. 
trium Vaccarum iidem Johannes 
X Eraſmus dicunt quod prad. 


3 


Thomas Haller Lanius actionem 
ſuam præd. inde verſus eos ha- 
bere ſeu manutenere non debet 
quia dicunt quod Hundredum 
de Beaminſter in Com. Dorſet 
ptæd. eſt antiquum Hundred. 
quodque diu antea præd. tempus 
quo ſupponitur caption. & ab- 
duction. Vaccarum præd. fieri 
ſcilicet decimo Die Maii Anno 
Reg. Dom. Jacobi ſecundi nuper 
Regis Angliz, &c. primo Reve- 
rendus in Chriſto Pater ac Dom. 
Dominus Sethus tunc Epiſcopus 
darum ſeiſit. fuit ut de feodo & 
jure in jure Epiſcopatus ſui Sa- 
rum præd. de & inHundredo præd. 
cum pertin. quodque idem Epiſ- 
copus & omnes Prædeceſſores ſui 
& omnes ill. quorum Stat. dictus 
Dominus Epiſcopus tunc habuit 
in Hundredo præd. a tempore 
cujus contrarii memoria Homi- 
num non exiſtit habuerunt & ha- 


bere conſueverunt quandam Cu- 
riam hundred. de actionibus per- 
ſonalibus non attingen. ad qua- 
draginta Solid. & de Replcgt- 
are * vetit. Namia infra Hun- 
dred. præd. emergen. a tribus 
ſeptimanis in tres ſeptimanas in- 
fra Hundredum præd Hundred. 
præd. coram liberis ſectatoribus 
Curiz præd. tenend. & iidem 
Johannes & Eraſmus ulterius di- 
cunt quod ipſe idem Epiſcopus 
& omnes illi quorum ſtatus ipſe 
tunc in eodem Hundted. habuit 
a tempoze cujus contrarium 
memona Hominum non exi⸗ 
ſtit uſt kuerunt & conſueve- 
runt per fe vel Seneſchallum 
ſuum Hundzedi pꝛedick, ſuper 
querimoniam Domina Hundze⸗ 
di pred. pꝛo tempoze exiſten. 
vel Senelchallo ſuo Hundꝛedi 
pꝛæd. in ea parte fact. in pꝛæ⸗ 
dicta Curia Hundꝛedi pꝛæd. vel 
extra candem Curiam intra 
Jund2ed. pꝛæd. averta perſonæ 
lic querentis inkra Pundꝛedum 
pꝛæd. injuſte capt. & detent. ta⸗ 
li quer. inkra Pundzed. pꝛæd. 
Replegiare & deliberare vel re— 
plegiari & deliberari cauſare & 
iidem Johannes & Eraſmus ulte- 
rius dicunt quod præd. Sethus 
Epiſcopus Sarum de Hundred. 
præd. ſic ut prafertur ſe'it exi- 
ſten. ipſe idem Epiſcopus poſtea 
ſcil't undecimo Die Maii, Anno 
Regni dicti Domini Jacobi II. 
nuper Regis Angliæ, &c. primo 


* That is, where 4 Lord of 4 Franchiſe forbiddeth his Bailiff to deliver the Diſtreſs 
taken by him to the Sheriff when he comes to replevy. 2 Inſt, 140. 


Quære, Whether one can preſcribe to have a 


Furiſdittion de Vetito Namio? For 


it it not incident to 4 Conrt-Baron, or Hundred:Court, as the Cogniſance of a Perſonal 
* Ai 


Action under 40 8. is, 


8 
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ſupradict. apud Beaminſter præd. 
in Com. prad. per quandam in- 
denturam ſuam inter ipſum Epiſc. 
cx una parte & quendam Carle- 
ton Whitlock de Medio Templo 
London Ar. ex altera parte fact. 
cujus quidem Indenturæ unam 
partem ſigillo ipſius Epiſc. ſigil- 
lar. iidem Johannes & Eraſmus 
hic in Curia proferunt cujus dat. 
eſt Die & Anno ult. ſupradictis 
præd. Epiſc. conceſſit eidem 
Carleton & Hæredibus & Aſſign. 
luis inter alia totum illud Hun- 
dredum de Beaminſter in Com. 
præd. Curias Letas, Curias de 
Viſu Franci plegii & omnia alia 
Rectas juriſdictiones Francheſ. 
privileg. libertates proficua com- 
moditates emolumenta & here- 
ditament. quæcunque cum perti- 
nen. dict. hundred. ſpectan. pen- 
den. five pertinen. Habend. & 
tenen. dict. Hundred. de Beamin- 
ſter pred. præfat. Carleton Whit- 
lock, Hæted. & Aſſign. ſuis pro 
& duran. vitis p:xd. Carleton 
Whitlock & Katharinæ Uxoris 
ejus & Andrcz Henley de Brom- 
hall in Com. South'ton Bar. & 
pro vita corum diutius viventis, 
virtute cujus quidem conceſſionis 
idem Carleton de Hundredo 
præd. cum pertin. fuit & adhuc 
eſt inde ſeiſit. & ſic inde ſeiſit. 
exiſten. ante præd. tempus quo 
ſupponitur caption. & abduction. 
vaccar. præd. fieri præd. Thomas 
Hallet modo quer. & quidam 


Johannes Rodbart averia videl't 


præd. tres vaccas in narratione 
præd ſuperius mentionat. exiſten. 
averia cujusdemCh. allet Jun. 
Yeoman apud Beaminſter præd. 


infra Hundred. præd. ceperunt 
& ca apud Beaminſter prad. ac 
infra Hundred. præd. imparcave- 
runt per quod idem Thomas 
Haller Junior, Yeoman ante 
præd. tempus quo, &c. ſcilicet 
triceſimo Die Maii Anno Regni 
Dom. Willielmi & nuper Dom. 
Mariæ Reginæ Anglia, &c. ſex- 
to ſupradict. apud Beaminſter 
præd. infra Hundred, præd. cui 
dam Henrico Samwaies Gen. ad. 
tunc & ibidem Seneſchallo pra, 
Carleton Whitlock Curiæ Hun- 
dred. ſui præd. queſtus fuit ce 
ptæfat. Thoma Hallet modo que: 
& præfat. Johanne Rodbart de 
injuſta captione & detentione 2. 
veriorum ſuorum præd. exiſten. 
vaccæ in nartatione præd. men- 
tionat. & adtunc & ibidem leya- 
vit quandam querelam ſuam in 
Hundredo prad. in placito cap- 
tion. & injuſtæ detenionis ave- 
riorum ſuorum præd. & invenit 
eidem Carleton Whitlock pleg, 
tam de clamore ſuo proſequen. 
quam de averiis ill. retornan. (i 
retorn. inde adjudicarctur ſuper 
quo quidem Henricus Samwaies 
adtunc Seneſchallus Curiz Hun- 
dredi præd. poſtea ſcil't eodem 
triceſimo Die Maii Anno ſexto 
luprad. apud Beaminſter infra 
Hundred. præd. per quoddam 
Warrantum in ſcriptis ſub ſigillo 
ſuo quo in ca parte uſus fuit fi 
gillat. Ballivo Hundredi de Bea- 
minſter præd. necnon præſat E- 
raſmo Hallet direct. eis manda- 
vit quod vaccas pred. prætfat. 
Thomz Haller Junior. Yeoman 
ſine dilatione replegiari & deli- 
berari facerent & pon. per "oe 
I 


| Bcaminſter 


& ſalvos pleg. præfat. Thomam 


Hallet Lanium & Johan. Rod- 
bart quod eſſent ad prox. Curi- 
am Hundredi præd. apud Bea- 
minſter infra Hundred. pre. te- 
nen. viceſimo Die Junii tunc prox. 
{:quen. ad reſponden. ptæfat. 
Thomæ Haller Jun. Yeoman de 
placito caption. & injuſtæ deten- 


tionis averiorum ſuorum præd. 
quod quidem Warrantum poſtea 
& antea prad, tempus quo, &c. 
ſcil't eodem triceſimo Die Maii 
Anno ſexto ſupradict. apud Bea- 
minſter præd. in Com. præd. idem 
Thomas Hallct 
præfat. Eraſmo Haller cui idem 
Warrantum in forma præd. direct. 
fſuit deliberavit in forma juris 
exequen. virtute cujus quidem 
Warranti idem Eraſmus & præ- 
> fat, Johannes Byrt in auxilium 
ipſius Eralmi & ad ejus requiſi- 
tionem poſtea ſcil't Die & Anno 


Jun. Yeoman 


ult. ſuprad. apud Beaminſter 


| prxd. in Com. præd. infra Hun- 
| arcd, 
| Thomz HFHallet Jun. Yeoman ce- 

perunt & abduxerunt & replegia- 
ver. & dict. Thomæ Hallet jun. 
| Ycoman ibidem ſecundum for- 


præd. dicta averia præd. 


mam & effectum Warranti præd. 


| celiberaver, qui eadem ex deli- 
| bcratione illa ibidem adtunc re- 
cepit & adtunc & ibidem præd. 


Eraſmus poſuit per vadios & ſal- 


vos pleg. præd. Thomam Haller 


Lanium & Johannem Rodbart 


quod eſſent ad ptæd. tunc prox. 


Curiam Hundredi præd. apud 
præd. tenen. ad re- 
ſponden. præfat. Thomæ Hallet 
jun. Yeoman de placito captionis 
& injuſtæ detentionis averiorum 
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ſuorum præd. quæ eſt cadem cap- 
tio & abductio Vaccarum præd 
unde præd. Thomas Hallet La- 
nius ſuperius ſe modo queritur 
ablq; hoc quod præd. Johannes 
& Eraſmus funt culpabiles de 
captione & abductione Vaccarum 
præd. vel alicujus Vaccæ inde ad 
aliquod tempus ante confection. 


Warranti præd. ſeu poſt retorn. 


inde ſeu aliter vel alio mode 
quam ut præd. Johannes & Era{- 
mus ſuperius placitando allcga- 
verunt & hoc patat. ſunt verifi- 
care unde pet. jud icium ſi præd. 
Thomas Hallet Lanius actionem 
ſuum præd. inde verſus eos ha- 
bere ſeu manutenere debeat, &c. 


E. N. 


Et præd. Thomas Hallet La- 
nius quoad præd. placitum præd. 
Johannis & Eraſmi quoad cap— 
tion. & abduction. præd. trium 
Vaccarum ſuperius in Bar. placi- 
tat. dicit quod ĩpſe per aliqua per 
præſat. Johannem Bytt & Era(- 
mum ſuperius placitando allegat. 
ab actione ſua præd. inde verſus 
eos haben. præcludi non debet 
quia dicit quod placitum præd. 
per præd. Johannem & Eralmum 
modo & forma præd, ſuperius 
placitat. materiaque in codem 
content. minus ſufficien. in lege 
exiſtunt ad ipſum Thomam ab 
actione ſua præd. verſus præd. Jo- 
hannem & Eraſmum haben. præ- 
cluden. quodque ipſè idem Tho- 
mas ad placitum illud modo & 
forma pred. ſuperius placitat. ne- 
ceſſe non habet nec per legem 
tertæ tenetur aliquo modo re- 
ſpondere & hoc parat. eſt verifi- 

care 
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care unde pro defeCtu ſufficientis let Lanius demonſtrat & Cutis 
reſponſionis in hac parte idem hic oſlendit has cauſas ſequcy, 
Thomas Hallet pet. judicium & videl't pro co quod placitum 
dampna ſua occaſione tranſgreſ®= præd. tendit ad generalem cxi 
fionis illius ſibi adjudicari, &c. tum ac eſt duplex repugnans in. 
& pro cauſis morationis in Le- certum & caret forma, &c. 
ge in hac parte juxta formam B. O. 
Statuti in hujuſmodi caſu nuper 


edit. & proviſ. idem Tho. Hal- Joinder in Demurrer. 


Hallet verſus Byrt. 


Reſpaſs againſt Byrt and Haller, fo2 taking and detaining 
the Plaintiff's Cattle. | 

The Defendants plead Not guilty as to all, but the taking 
thee Cows ; and as to that, they ſay, That the Hundzed of 
Beaminſter is an ancient Hundꝛed, whereof the Biſhop of Sali. 
bury was ſeized in Fee, and that he and his Pꝛedeceſſozs habe 
Time out ok Mind kept a Court there from three Tleeks to 
thee Treks, fo2 the Trial of perſonal Actions under the Ualue 
of 40. and fo pꝛeſcribes to grant Replevins either by Himſelf 9: 
Steward in Court oz out of Court, upon Complaint made ta 
them of the taking, and unjuſtly detaining, any Cattle within 

the ſaid Hundꝛed. 
That the Biſhop did afterwards convey this Pundzed to one 


Whitlock fo2 thzee Lives, by Uertue whereof he was ſeized, 


That the Plaintiff, and one Rodbart took and tmpounded the 
Cows within the ſaid Hundzed, being the Cows of a Stranger, 
who made Complaint thereof to the Steward, and he direfed 
his TUarrant to the Bailiff of the Hund2ed, and to the ſaid 


Haller, commanding them to replevy the Cattle, by Gertue 


whereof Haller, and the other Dekendant Byrt, in Auxilium ejus, 
did take and deliver them to the Owner, and traverſed that they 
were guilty of the taking at any Time bekoze the TUarrant, 0! 
after the Return, aliter vel alio modo. 

The Platntiff hath demurred, and ſhewed fo2 Cauſe, that this 
Plea did amount to the general Iſſue; but it was argued to 
maintain it, 

That there was ſufficient Colour to make this Plea good, fo! 
in an Afton of Treſpals, Poſſeſſion is a gocd Colour; and the 
Defendant may have the 25enefit of ſuch Plea when the Sub- 
ſtance of it is by way of Excuſe, tho'he might have pleaded the 
general Iſſue. | 

2 Econtra. 


— —— 
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Econtra 

The Plaintiff hath declared fo2 taking his Cattle, and the 
Dekendants plead, That the Pꝛopertp was in another, fo that 
they are not guilty of taking his Cattle: Which Picading 
might " been good in Replevin, but not in an Aion of 2-77 8. 
Trelpals, 

And to this Purpoſe a Caſe was cited, where in Treſpaſs ko; 
braking His Clole, and taking away 20 Load of Wood, the 


| Defendant pleaded as to bꝛeaking the Cloſe, That he had a + 1-4: 
+ Leaſe of it at il from the Plaintiff himſelf, by Uecrtue 

whereof he entred; and as to the carrying away the Tlood. 
> That another was poſſeſſed thereof, and of the (aid Cloſe, who 
made his Son Erecuto2 and died; and that the (aid Exccutoz 
gave the 20 Load of Timber to the Ocfendant ; and traverſed 
that he took any of the Plaintiff's TUood : The Court held this 
to be no moze than the general Jſſue, 


Ihen ſuch Pleading hath been allowed to be good, it 


| was where the Ib laintiff had not alledged any 122operty in the 


Cattle, 02 where the Dekendant Had confeſſed it: And therefoze Go. Elis. 


| where the j-laintiff declared of taking quædam Averia, and the“? K. 
| Defendant pleaded that the P2operty was in him, and that a 


wood and 
Frazar. 


Stranger took them and put them in the Plaintiff's Cloſe by 

his Alſent, where he found and retook them, prout ei bene licuit ; h g 
that Plea was held good, fo2 the Plaintiff had not claimed any Pꝛa. 329. 
perty in the Cattle, but only that the Dekendant took quzdam 

Averia, and doth not ſay ipſius Querentis, as in this Cale. 

Beſides the Defendant ought to have alledged not only a 
bare Poſleſſion, but a reaſonable Pꝛopertp in rhis Stranger: 

They ſay, that the Plaintiff took the Cattle mentioned in the De⸗ 
claration, exiſten. Averia cujuſdem Thomæ Haller Jun', ſa that 
he might only have a Poſſeſllon of them. 

As where Treſpas was brought fo2 taking of Boards, the 
Ocfendant pleaded, That he was poſſeſſed of them, and gave 128 
them to the Plaintiff to keep, and redeliver to the Dekendant 7%, »!.4- 
when he ſhould be required, and he carried them to D. where the 43. 
Dekendant retook them. This was held an ill Plea, becauſe the 
Dekendant had alledged no Pꝛoperty in himſelf. 22 

But the Court did not ſpeak to this Point; they held, that 
at Common Law no Replevin was made by Plaint, fo? that 
was a Remedy given by the Statute of W. 1. cap. 16. the other 
was by TUrit of Juſticies in Replevin direded to the Sheriff, who -. V. 55. 
thereupon either went himſelf, oz made a Pꝛecept to his Bailiff + of aw 
to make Deliverance. e 
Ttt Now 


© 
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Bro, tit 
Pleint, Pla- 
cito 66. 


Now if the Sheriff in his County-Court, which eis a Court 
incident to his Dffice, could not make a Replevin, but by Writ 
in open Court, befoze the Statute of Marlbridge, which gives a 
quicker Remedy by Plaint, and was made fo2 the Benefit of 
the Owner of the Cattle, that he ſhould not ſtay fo2 them till 
next Court; How can the Hundzed Court, which is derived out 
of the Countp⸗Court, pꝛelcribe to grant Keplevings out of 
Court, when the Authozity of the Sheriff himſelf lo to do be. 
gan by an Af of Parliament: 

'Tis true, all theſe Courts do hold Plea in Replevins, but 
'tis illegal, fo2 the Party ought to go to the Sheriff fo»that 
Purpoſe, whole Court is in Mature of a Court⸗Baron; 


therefoze this Cuſtom wos held to be void, fo2 it was againſt 


Law and Reaſon: And ſo the Plaintiff had Judgment, the 


Plea being naught. 


Rex verſus Major? & Burgen' Wilton. 


8 Ulielmus Tertius Dei gratia 
J Angliz, Scotiæ, Franciz 
& Hiberniz Rex fidei Defenſor 
&c. Majori & Burgenſibus Burgi 
de Wilton in Com. noſtro Wilts 
ſalutem. Cum Elias Chalke 
un. Burgen. Burgi præd. ſecun- 
dum conſuetudinem libertat. & 
privilegia ejuſdem Burgi debito 
modo elect. & prxfect. fuit cum- 
que idem Elias Chalke in locum 
& officium un. Burgen. Burgi diu 
ſe bene gellic & gubernavit vos 
tamen Major & Butgen. Burgi 
præd. præmiſſa patvi pendentes 
præd. Eliam Chalke indebite & 
abſque cauſa rationabili ab offi- 
cio & loco un. Burgen. Burgi 
præd. minus juſte amoviſtis in 
noſtrum contemptum & ipfius 
Eliæ Chalke dampnum non mo- 
dicum & gravamen & ſtatus ſui 
læſionem manifeſtum ſicut ex 
querela {ua accepimus Nos igitur 


Ptæfat. Eliæ Chalke debitam & 


2 


feſtinam juſtitiam in hac patte 
fieri volentes ut eſt juſtum 
vobis & cuilibet veſtrum man- 
damus ficut alias vobis & 
cuilibee veſtrum mandavimus 
firmiter injungen. quod imme- 
diate poſt receptionem hujus 
brevis præd. Eliam Chalke in lo- 
cum & officium unius Burgen- 
ſium Burgi de Wilton præd. reſti- 
tuatis ſeu reſtitui faciatis una 
cum omnibus libertatibus privi- 
leg. prax-eminentiis & commodi- 
tatibus ad locum & officium ſpe- 
Jan. & pertinen. vel cauſam no- 
bis ſignificetis in contrarium ne 
in veſtro defectu querela ad nos 
perveniat iteratim & qualiter hoc 
ptæceptum noſtrum tuir execut. 
nobis conſtare faciatis apud 
Weſtm. Die Mercurii prox. poli 


Menſem Paſchæ hoc breve no- 
ſtrum nobis tunc temitten. ſub 
pœna quadraginta Librarum; Ie- 
tte J. H. Mil. apud Weſtm. ſe⸗ 

cundo 


. 
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| cundo Die Maii Anno Regni Re- 
: 818 Octavo. Aſtr p. 


per reg Cut Parry pro proſe- 


cut. executio iſtius brevis patet in 
quadam Schedul. huic brevi an- 
nex. Reſponſ. Majoris & Burgen- 
ſium Burgi de Wilton ad breve 
huic Schedulæ annex. ſecundum 
exigentiam brevis præd. Domino 
Regi humillime certificamus qd, 
| pred. Burgus de Wilton eſt anti- 
| quus Burgus quodque infra Bur- 
| gum pred. talis babetur & a 
| rempore cujus contrarium me- 
| moria hominum non exiſtit ha- 
| bebaturc onſuetudo quod Major 


& Burgenſes Burgi illius ad hoc 


electi & jurati extiterunt & fue- 


runt de ſeipſis corpus incor porat. 
& politicum in re facto & nomi- 


ne per nomen Major. & Burgen. 
Burgi de Wilton in Com. Wilts 


& per idem nomen placitare & 
implacitare placitari & implaci- 
tati conſueverunt ac ultetius Do- 
mino Regi certificamus quod per 
totum tempus ſupradict. iidem 
Major. & Burgen. Burgi præd. 
aliquem Burgenſem Burgi præd. 
qui aliquid ageret ſive perpetra- 
tet in Sacramenti ſut lefionem 


aut quo quid detrimenti cape- 


ret res publica Major & Bur- 
genſes Burgi pred. ſuper Auditum 
hujulmodi Burgenſis caliter de- 
linquen. & peccantis & proba- 
tione inde ab officio & loco u- 
nius Burgen. Burgi præd. amo- 


vetre conſueverunt &, potue- 


runt & ulterius certificamus quod 
ptæd. Elias Chalke ſexto Die 
Moi Anno Regni Domini Caro- 
i nuper Regis Angliæ, &c. 359 


apud Wilton præd. electus & 
præfectus fuit unus Burgen. Burgi 
pred. & codem ſexto Die Maii 
Anno 35? ſupradicto apud Wil- 
ton præd. Sacramentum ptæſtitit 
corporale coram tunc Majore 
Burgi ptæd. juxta antiquam con- 
ſuetudinem Burgi præd. quod 
ipſe idem Elias eſſet verus & 
ſidelis corporationi Majori & 
Burgen. Burgi præd. & præſtaret 
L Anglice would yeild] optimum 
certamen & auxilium ſuum pro 
dignitate [Anglice the Advance- 
ment] & utilitate | Anglice the 
Wealth] inde & omnes terras 
& poſſeſſiones ad inde pertinen, 
per omnes honeſtas & laudabiles 
vias & modos & ulterius Domi- 
no Regi certificamus quod poſtea 
& ante adventum brevis præd. 
idem Elias Chalke apud Wilton 
przd. cleft. & præſect. fuit Major 
Burgi præd. & 23 Die Octob. 
Anno Domini 1690. apud Wil- 
ton præd. Sacramentum ſuum 
præſtitit corporale modo quo 
alii Majores præd. conſueverunt 
quod ipſe videret quantum poſſet 
quod redditus Burgenſium & 
communitatis Burgi przd. ap- 
plicarentur [Anglice employed] 
ad emolumen. corundem ac etiam 
in Omnibus Negotits ſubſtan. 
tangentibus ſive concernentibus 
Burgi præd. conſuleret fratres 
ſuos & minime concluderet inde 
niſi cum eorum conſenſu poſtea- 
que iterum ele. idem Elias ſcil'c 
13 Die Octobris Anno Domini 
1693. iterum jurat. fuir Major 
Burgi præd. modo quo prius & 
Major Burgi præd. fuit & con- 
tinuavit per ſpacium unius Anni 

integri 
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integri poſt quodlibet temporum 
præd. quo ipfe jurat. fuit Major 
Burgi præd. ut præſertur & ul- 
terius Domino Regi certificamus 
quod præd. Elias Chalke Sacra- 
menta ſua præd. vili pendens & 
dignitatem five utilitatem corpo- 
rationis Major. & Burgen. Burgi 
præd. minine curan. ipſe idem 
Elias miniſtros Burgi ptæd. per 
Commune Concilium Corporatio- 
nis præd. debite electos & qui per 
Commune Concilium Corpora- 
tionis præd. & non aliter ab Of- 
ficiis ſuis amoverentur arbitraric 
amovit ab Officiis ſuis Autho- 
ritatis ſuæ colore abſque con- 
ſenſu vel aſſenſu Communis Con- 
cilii præd. ſcil't Robertum Paine 
Commun. Clericum Corporation. 
præd. Will'um Cowdry Jun. ſer- 
vien. ad clavum & recepit ſepa- 
rales denariorum ſummas debi- 
ras & ſolubiles Majori & Bur- 
genſibus Burgi præd. quas ipſc 
idem Elias in uſum ſuum pro- 
prium convertit & diſpoſuit a- 
pud Wilton præd. & computum 
inde Majori & Burgenſibus Burgi 
ptæd. minime reddidit ſcil't u- 
nam Libram & duodecim Solidos 
per ipſum recept. pro redditu 
tolneti pontis in Harneham in 
Com. præd. ac debit. Corpora- 
tioni ac etiam monetam per ip- 
ſum de Corporatione præd. re- 
cept. ſecundum ordinem & con- 
ſuetudinem ibidem uſitat. mini- 


me diſpoluit (viz.) decem So- 


lidos debit. Eliæ Glide Ballivo 
Majoris Burgi præd. ac etiam 
idem Elias Chalke clandeſtine 
& abſque conſenſu Corporatio- 
nis præd. cauſavit quandam in- 
trationem electionis cujuſdam Ja- 


y 


3 


cobi Hopgood eſſe membry,, 
Corporationis præd. oblitetat 
[Anglice to be ſtruck out]! 
quodam libro[ vocar. the l cidger. 
Book | de & pertinen. prxq 
Corporarioni & manum ſuam 
propriam aliæ intrationi in loco 
intrationis fic ut prafertur obi. 
teratze & eraſz ſcripſit & jnſe. 
ruit in libro pred. exiſten. libro 
in quo actus publici rempuhl;. 
cam Majoris & Burgenſium Bur. 
gi prad. aliqualiter tangents 
memorantur & recordantur De 
quibus omnibus alitfque Cri: 
minibus ci object. & per ipſum 
exiſtentem Burgen. Burgi prad, 
in Sacramenti ſui pred. læſionem 
& Reipublicz præd. Majoris & 
Burgenſium Burgi præd. deti. 
mentum fact. & perpetrat. ip 
eodem Elia Chalke in Communi 
Conſilio Angl. Aſſembly] Vzjor. 
& Burgenſium Burgi præd. ple- 
nius audit. & ſuper probation, 
examination. & marur, conſiden- 
tion, inde iidem Major & Butgen. 
Burgi præd. in Communi Con- 
ſilio pred. apud Guildhall Burgi 
pred. 28 Die Auguſti An. Dom. 
Milleſimo ſexcenteſimo nont- 
geſimo quinto aſſemblat. o2ding: 
verunt eundem Eliam Chalke 
ab officio & Loco unius Burgen. 
Burgi præd. Amoveri [ Anglce 
disfranchiſed] & per eundem o; 
dinem fuit amotus inde & reddi- 
tus incapax aliquid amplius agen. 
ut membrum ejuſdem Corpora- 
tionis hiſque de cauſis eundem 
Eliam Chalke in locum & offt- | 
cium unius Burgenſium Burgi 
præd. reſtituere non poſſumus. 


(WU. Sharpe, Major. 
6 


Rex 
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Rex ver ſus Major. & Burgen. Wilton. 


Andamus to xeſtoze one Elias Chalke to the Place of a 

Burgels in Wilton; the Beton whereof was, That “/ ante, 10, 
wilton is an ancient Bozough wherein there was a Cuſtom, % 3'+ 
That the Mapoz and Burgeſles ſhould be a Body Incozpozate, 54707 18. 
and that they might diſplace any Burgeſs who ſhould at any 
Thing againſt his Oath, oz againſt the Jntereſt of the Bo⸗ 
20ugh, upon hearing the Offence and Pꝛook of his Crime. 

That Elias Chalke was choſen a Burgeſs there in May, An- 
no 29 Car. 2. and then took an Oath to be faithful and true 
to the Cozpozation, and to endeavour the Advancement thereof, 

That he was afterwards choſen Mapoz of the ſatd Co2po2a- 
tion, and took an Dath, That the Rents thereof, as far as he 
could, ſhould be imploped fo2 the P?2ofit of the ſaid Co2po2a- 
tion; and that in all Matters of Moment he would conſult hig 
Bꝛethꝛen, and conclude on nothing without their Conſent. 
But that he not regarding his Dath, and neglecing the Polit 
of the Cozpozation, did arbitrarily diſcharge Robert Paine and 
others from their Offices there, and that they ought not to be 
removed but by the Common-Council. That he received ſeveral 
Sums ok Money due to the Coppozation, and converted the 
ſame to his own Ale, without giving any Account thereof. That 
he hath made undue Entries of Ele#ions ok Members of the 
Cozpozation in their Leidger⸗Book; and ſets fo2th all theſe Mat⸗ 
ters in particular. Foz which, and other Crimes, he being 
heard in Common-Council, and it being pꝛoved upon him, the 
Mayoz and Burgeſſes of the ſaid Bozough being aſſembled in 
Common-Council, did diskranchiſe him, and made him inca- 
pable to hold that Office ok Burgels any longer; fo2 which 
Reaſons they could not reſtoze him. 

Thoſe who argued againſt this Reto2n, laid, 1. That it was in⸗ 
lufñcient and illegal: Foz if the Mayo? and Burgeſſes have an 
authozity to disfranchiſe, and this general Cuſtom, as retozned, 
ſhall extend to ſuch Things which they may lawfully do; yet they 
have not well purſued it, becauſe it doth not appear that he was 
ſummoned to anſwer theſe Offences which are laid to his 
Charge, oz that he had due Motice to defend Himſelf; foz a 
Van may be heard as 'tis alledged in the Retozn, but not in 
bis own Defence, | | 


Au u Therekoze 
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Rex verſus 
Glyde, 


11 Rep. 99. 


Therekoze a Summons is neceſſary in all inch Caſes, and 
not generally, but to anſwer thoſe particular Matters. 

Thus it ts, if the Party leaves the Co2202ation, and inha⸗ 
bits elſewhere: In ſuch Cale a general Summons tent (19, 
cient, it muſt ſpecitie the Ofience of which he is accuied ; and 
therekoze a general Retom of a Summons, (viz.) Quod ucet 
ſæpius requiſitus fuir, hath been held inluſticient to turn a Man out 
of his Freehold. | 

The End of a Summons is to bing the Party to give his 
Anſwer by the ozdinary Pꝛocels of the Court, and likewile ta 
give him Notice of his Accuſation, and therefoze it ought to 
be particular: So that tho' tis retomed, that he was fully heard 
de omnibus Criminibus; pet without a Summons he map not 
be prepared to anſwer, o2 to make a full Dekence. 

Agrecable to this is the Reſolution in James Baggs's Caſe, 


That notwithſtanding a Cozpozation hath an Authozity to re 


Style 151, 
440, 452» 


3 Bulſt. 189. 
ö Poph. 133. 
| 1 Koll. Rep, 
| 409. 


14 5195 
; Dd. 313. 


move either by Charter oꝛ Pꝛeſcription, and have a juſt Cauſe 
ſo to do; pet if it appear by the Reto2n of a Mandamus that 
they have pꝛoceeded againft the Party without Hearing him to 
what was objefcd, oz that he was not reaſonably warned, ſuch 
a Disfranchiſement is votd, and ſhall not bind the Party. 


2. The Vetom fs incertain; fo2 it is, That he was Plenivs 
audit, de omnibus aliisCriminibus, &c. and that upon JI2oof thereof 
he was disfranchiſed; which is not ſufficient to juſtiſie it, becauſe 
'tis not poſitively (et fo2th that he was heard concerning thoſe 
other Crimes {aid to his Charge, o2 befoze whom he was heard. 
is true, 'tfs ailedged, That he was heard in Communi Conci io, 
who might be aſſembled in the Counctl⸗Houle not ta conſult 
but to keaſt; it ſhould have been, That it was heard apud Com- 
mune Concilium, &c. So it was held in the Cale cf the Yapo? 
of Gloceſter, who retomed, That he called to him zo of the 
Council in Domo Concilii aſſemblat', and did remove the Party: 
This was held inſufficient, becauſe it did not appear that it was 
apud Commune Concilium. 

Then they retozn, « hat the Crimes were proved upon him, 
but do not ſay by what I ꝛook, oꝛ that it was upon Dath, Now 
Pꝛoof without deſcribing in what Manner, muſt be ſuch which ts 
allowed at Common Law, and that 1s by Jury, which was not 
in this Cale. 


3. It doth not appear but that thoſe other Crimes may be 
ſuch fo2 which they could not juſtiſp this COT CTY ue 
ou 
I 
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ould have retomed, That he was requfred to make his Defeac 

to particular Crimes objeted againſt him; fo? in all Pods 
of this Nature there muſt be a pꝛeciſe Certainty, and the Court 
will intend nothing but what is ſufficiently alledged. 

Beſides, the Crimes which are crp2eſſed, are not fo certain- 
ſy let kozth that this Court may judge of the Cauſe of this 
Pꝛoceeding againſt the Party; fo 'tis ſaid, that he removed 
the Servants of the Cozpozation from their Offices, who ought 
not ta be removed but by the Common-Council. Nom it doth 
not appear what Jutereſt thoſe Derſons had in their Dffices, oz 
that they were removed by him againſt their Conſent, fo2 it 
may be that they (urrendcred willingly. 


4. They retozn, That an Order was made to disfranchile him, 
and that by Uertue of that Order he was made incapable of 
ating as a Member of the Cozpozation. This is allo inſuf- 
ficient, becauſe they cannot remove any one by Gertue of an 
Order; it mult be by a cozpozate ad under the Common Seal, 


5. As to his receiving Money due to the Cozpoꝛation, and 
converting it to his own Ale without giving any Accompt there- 
cf, they do not ſay, that they required = to give an Accompt, 
and that he refuſed, 


6. Laſtly, as to his ſtriking out an Elecion of a Member in 
the Leidger-Book, and ſigning another Entry inſtead of that 
ſtruck out; this doth not appear to be any Crime in him, fo2 
they do not ſay, that ſuch was an undue Entry; he might ſtrike 
it out with an Intent to wüte another who was lawfully cho- 
len. Tis not objeted againſt him as an Abule oz Falſity : 
Fo; which Reaſons a peremptoꝛy Mandamus was prayed. 


Econtra 
Jt was argued on the other Side, and the Court inclined, 


that there need not be any Summons to anſwer particular Mat: 
ns; neither doth Bages's Caſe lay that the Party ſhould be 
ſummoned: *Tis ſufficient if he hath been heard, which may be 
done, and was in this Caſe without any Summons, and ik heard, 
the Court will intend that it was in his Dekence; lo that there 
is no need of a Summons at all, becauſe the Intent of it is 
anſwerey, But this was not the Gꝛounds of the perempto2y 
Mandamus, which was granted fo2 the other Reaſons above. 


Mentioned. 


Plicita 


mY 
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Wigorn. 11. Emoran. quod 

, M die Mercurii 
prox. poſt Octab. S. Hillarii iſto 
codem Termino coram Domino 
Rege apud Weſtm. venir Geor- 
gius Leigh per Thomam Callow. 
Attorn. ſuum & protulit hic in 
Curia dicti Domini Regis tunc 
ibidem quandamBillam ſuam ver- 
ſus Samuelem Brace in Cuſtod. 
Mar. &c. de Placito Tranſgreſ- 
ſionis & ejectionis firmæ & ſunt 
pleg. de prol. ſcilicet Johannes 
Doe & Richardus Roe quæ 
quidem Bilia ſequitur in hc 
verba. 

ſſ. Georgius Leigh queritur de 
Samuele Brace in Cuſtodia Mar. 
Mareſcal. Domini Regis coram 
ipſo Rege exiſten. pro eo videlicet 
quod cum quidam Johannes 
Cookes primo die Octobris Anno 
Regni Domini Willi nunc Regis 
& Dominæ Mariz nuper Reginz 
Angliz. &c. Sexto, apud Paroch. 
de Broml(grove in Com. præd. 
dimiſiſſet conceſſiſſet & ad firmam 
tradidiſſet præfat. Georgio unum 
Meſſuagium ttigint. acras Terræ 
decem acras prati & viginti acras 
Paſturæ cum pertin ſcituat. jacen. 


& exiſten. in Paroch. de Bromſ- 


grove præd. in Com. præd. ha- 

ben. & tenen. ten'ta præd. cum 

pettin. eidem Georgio & aſſizn. 

ſuis a Feſto die Sancti Michaelis 

Arch'i tunc ult. præterit. uſque 

plenum finem & Terminum Sep- 
5 


Placita coram Domino Rege apud Meſim. de Terming 
Sandi Hillarii Anno Regni Domini Milli Tertii Regis 
Angliæ, Oc. Sexto. Rot. 729. 


tem Annor. extunc proxime ſe. 
quen. & plenar. complen. & fi. 
nien. virtute cujus quidem di- 
miſſionis idem Georgius in ten ta 
præd. cum pertin. intravit & fuit 
inde poſſeſſionat. quoſque præd. 
Samuel poſtea ſcilicet eodem pti- 
mo die Oftobris Anno Sexto ſu- 
pradicto vi & ar mis in ten'ta prad. 
cum pertin. in & ſuper poſſeſſio. 
nem ipſius Georgii inde intravit 
& ipſum Georgium a firma ſua 
præd. Termino ſuo prad. inde 
nondum finito ejecit expulit & 
amovit ipſumque Georgium 2 
poſſeſſione ſua pred. inde extra- 
tenuit & adhuc cxtratenet & a- 
lia enormia eidem Geœorgio ad- 
runc & ibidem intulit contta pa- 
cem dictor. Domini Regis nunc 
& nuper Dominz Reginæ & ad 
dampnum ipſius Georgii decem 
librarum & inde producit ſectam, 
&c. | 

Et præd Samuel Brace pet 
Johannem Hancocks Attorn. 
luum venit & defen. vim & inju- 
riam quando, &c. & dicit quod 
ipſe non eſt inde Culpabilis & de 
hoc ponit {e ſuper patriam & 
præd. Georgius ſimiliter, &c. 
Ideo ven. inde Jur. coram Domi- 
no Rege apud Weſtm. die Mar- 
tis prox. poſt Octab. Purificatio- 
nis beatæ Mariz & qui nec, &c. 
ad recogn', &c. quia tam, Kc. 
idem dies dar. eſt partibus prad: 
ibidem, &c. 

| Poſtea 
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Poſtea continuatur inde pro- 
ceſſus inter partes ptæd. de Placi- 
to præd. pet jur. poſit. inde inter 
eas in reſpectu coram Domino 
Rege apud Weſtm. uſque diem 
Mercurii prox. poſt quinden. 
paſchæ extunc prox. ſequen. niſi 
Juſticiar. Domini Regis ad Aſſiſas 
in Com. præd. capien. prius die 
Sabbati ſecundo die Martii apud 
Wigorn. in Com. prxd. per for- 
mam ſtatuti, &c. ven. pro de- 
ſectu Jur', &c. ad quem diem 
coram Dom. Rege apud Weſtm. 
venit præd. Georg ius per Attorn. 
ſuum prazd. & prafar. Juſticiar. 
coram quibus, &c. mil. hic re- 
cord. ſuum coram eis habit. in 
hc verba, 

. Poſtea die & loco infra- 
content. coram Egidio Eyre mi- 
lite un. juſlitiar. Domini Regis 
ad Placita coram jplo Rege te— 
nen. aſſign. & Thoma Breton Ar. 
cidem Egidio Eyre & Willielmo 
Gregory mil. al. Juſtitiar. dicti 
Dom. Regis ad Placita coram 
ipſo Rege tenen. aſſig. Juſtiriar. 
iplius Dom. Regis ad Aſſiſas in 
Com. Wigorn capien. aſſign. per 
formam ſtatuti, & c. hac vice aſſo- 
ciat. præſentia pred. Will'i Gre- 
gory non expectat. virtute Brevis 
Dom. Regis de ſi non omnes, &c. 
ven. tam infranominar. Georgius 
Leigh quam infralcripr. Samuel 
Brace per Attorn. ſuos infracon- 


tent. & Jui. Juratz unde infra fit 


mentio exact. ven. qui ad veri- 
tatem de infracontent. dicen. ele- 
cti triati & jurati dicunt ſuper 
lacrament. ſuum quod quidam 
Walterus Brace ſeuitus fuit de 
ten'tis in Nartatione infra{cripr, 


* 


mentionat. in Domin. ſuo ut de 
feodo & fic inde ſe'it exiſten. 
ptæd. Walterus Brace ante præd. 
tempus quo, &c. ſcilicet 25 die 
Julii Anno Regni Dom. Jacobi 
Primi nuper Regis Angliæ, &c. 
20, per quandam Chartam ſuam 
Sigillo ipſius Walteri ſignat. & 
juratæ præd. in evidentiam o 
ſtenſ. cujus dat. eſt eiſdem Die 
& Anno feoffavit quoſdam Tho- 
mam Wilks & Thomam Flavell 
de & in ten'tis ptæd. cum pertin. 
haben. & tenen. eiſdem Thomæ 
& Thomæ & Haredibus ſuis ad 
uſus in ptæd. Charta ſpecificat. 
tenor cujus quidem Chartæ ſe- 
quitur in hæc verba. 

To all Chaiſtian People to 
whom this p2eſent Writing ſhall 
come, Walter Brace of Forkbury, 
in the Pariſh of Bromſgrove, in 


the County of Wigorn', Peo- 


man, ſendeth Gzeeting. Rnow 
ye, that J the laid Walter Brace, 
fo2 the natural Love and Af- 
fetton which J bear unto mp 
Son Thomas Brace, and fo? 
divers other Conſiderations me 
clpectally moving, have given, 
granted, enfeoffed, and con- 
firmed ; and by theſe Pꝛeſents 
do give, grant, enfeoff, and 
confirm, unto Thomas Wilkes, 
of Forkbury afozelatd, Yeoman, 
and unto Thomas Flavell of 
Bromſgrove àtozeſaid, Clerk, 
their Heirs and Aſſigns, all 
that Owclling-Houſe 02 Tene- 
ment, with the Apptirtenances, 
which J the ſaid Walter Brace 
purchaſed of Stephen Dipple of 
Bromſgrove aàfocſald, and is 
ſituate in the IÞigh Strect 

* £ I Gf 
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of Bromſgrove , between the 
Land of Edward Seabright, Elqʒ 
and the Lands of Gilbert Butler 
Gent. and now in the Tenure 
02 Occupation of Walter Role; 
and alſo one other Houle oz 
Cottage, with the Appurtenan⸗ 
ces, ſituate and being in Fork- 
bury afozeſaid, wherein Gilbert 
Weſtley now dwelleth, together 
with the Cloſe wherein the laid 
Cottage ſtandeth, containing 
by Eſtimation one Acre and an 
half, o2 thcreabouts,be the fame 
moze oz leſs; one other Cloſe 
of Paſture called by the Mame 
of Whern's Cloſe, containing 
by Eſtimation thee Acres 02 
thereabouts ; one other Cloſe of 
Paſture called by the Name of 
Woodſell, containing by Eſtt- 
mation five Acres 02 there: 
abouts; two other Cloſes cal- 
led the Slade Crofts, containing 
byEſtimatioi ſir Acres 02 there⸗ 
abouts; one Day's Mowth of 
Meadow Szound lying in Long 
Meadow, next unto the Gate 
there ; and two Fleeting Acres 
lying in Broad Meadow; with 
all Ways, Naters, TUoods, 
Under woods, Commons, ]220- 
fits, Commodities,Advantages, 
and Hereditaments whatſoever 
unto the (aid Pꝛemiſſes, and e- 
very Part and Parts thereof 
belonging, 02 in any wiſe apper⸗ 
taining, all which laid Pꝛemil⸗ 
ſes are ſituate, lying and being 
in the laid Pariſh ol Bromſgrove, 
and County of Wigorn': To 
have and to hold the ſaid Houſes 
02 Tenements, Lands, and all 
and ſingular other the Pꝛemiſ⸗ 


ſes with the Appurtenanceg and 
every Part thereof, to the ſa 
Thomas Wilkes and Thomas 
Flavell their Þeirs and Afſigng, 
to the Ales, Intents and Be. 
hoofs herein atter by theſe 
Deſents mentioned and de: 
clared, and to no other Ale, 
Intent 02 Purpoſe; That is tg 
ſay, to the Aſe and Behook of 
me the ſaid Walter Brace, fo 
ann during mp natural Lite; 
and aftcr the Occeaſe of me the 
ſaid Walter Brace, to the (ſe 


and Behoof of the” afozeſaih 
Thomas Brace m 905 and 9's 
eirs fo2 ever: An C 


of Tllue of the Body © Tike ſaid 
Brace, then to the Ale and Be- 
hoof of the Right Þcirs of me 
the ſaid Walter Brace fo? c ber, to 
be holden of the Chick Lod oz 


+ Lo2ds of the Fee 02 Fees of 


the Pꝛemiſſes by the Rents and 
Services thereof, firſt due any 
of Right accuſtomed $: And J 
verily the ſaid Walter Brace and 
my Heirs, the laid Houſes o: 
Tenements, Lands, and all and 
ſingular other the Pꝛemiſſes, 
with the Appurtenances, and 
every Part and Parcel thereof, 
unto the ſald Thomas Wilkes 
and Thomas Flavell, and their 
Heirs, ſhall and will warrant 
and fo2 ever defend by theſe 
Pꝛeſents. In Tlitneſs whereof, 
I the ſaid Walter Brace unto this 
my pꝛeſent TUriting indented, 
have ſet my Hand and Seal the 
25th Day ok july, in the Pear of 
the Reign of our Sovereign 
Lom King James, by the Gzace 
of God, of England, France and 
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ſreland, King, Dekender of the 
Faith, &c. the Twentieth, and 
of Scotland the Fifty-fifth, An- 
noque Domini 1622. 

Virtute cujus necnon vigore 
aQus Parliamenti de uſibus in 

ſeſſion. transferen. edit & pro- 
vil. idem Walterus ſeiſitus fuit de 
ptæmiſſis in eadem Charta men- 
tionat. exiſten. 15 præd. in 
narratione præd. ſpecificat. ut de- 
libero ren'to ſuo pro termino vi- 
tz ſuæ remanere inde præfat. 
Tho. Brace ſpectan. prout lex 
poſtulat & idem Juratores ulte- 
tius ſuper ſact um ſuum dicunt 
quod præd. Walterus Brace po- 
ſtea & ante prad. tempus quo, 
&c. obiit & quod ptæd. Thomas 
Brace filius ipſius Walteri intra- 
vit in ten'ta in narratione in- 
ſtaſctipt. mentionat. & fuit inde 
ſeiſitus prout lex poſtulat & 
quod ipſe præd. Thomas Brace 
lic inde ſe'it exiſten. debito modo 
& forma fecit ultimam volunta- 
tem ſuam in ſcriptis decimo ſex- 
to Die Aprilis Anno Regni Caroli 
lecundi nuper Regis Angliæ, &c. 
Triceſimo tertio, quæ quidem vo- 
luntas ſequitur in hæc verba. 

In the Mame of God, Amen. 
The ſixteenth Day of April, 
in the twenty⸗third Pear of the 
Reign of our Sovereign Lo. 
Charles II. by the G2ace of God 
of England, Scotland, France, 
and Ireland, King, Defender of 
the Faith, &c. Annoque Domi- 
ni 1681. J Thomas Brace of 
torkbury, in the Pariſh of 
bromſgrove, in the County of 
Wigorn', Peoman, being weak 
of Body, but of ſound and 


perfex Yemow and nder 


ſtanding, Thanks be to God ; 
calling to Mind the incertain 
State of this Life, and being 
deſirous to lettle Things in 
Ozder fo2 the leaving the 
CUod, J having lived in the 
Enjoyment thereof till a very 
conſiderable Age, do make this 
my laſt Till and Teſtament in 
Manner following , revoking 
by theſe Pꝛeſents all and every 
other Teſtament oz Teſta- 
ments, Till and Wills, hercto- 
foe by me made either by 
Tod oꝛ TUriting, and this to 
be taken only fo2 my laſt Till 
and Teſtament. Firſt, J be- 
queath my Soul unto God mp 
Creatoz, and to Jelus Chaiſt 
my Redeemer; and my Body 
to the Earth from whence it 
was taken, to be decently bu⸗ 
ried in ſuch Chaiſttan Manner 
as to my Executoꝛ herein after 
named ſhail be thought moſt 
convenient, there to reſt untill 
my Soul and Body ſhall meet 


again, and be joined together 


at the Reſurretion. And touch- 
ing (ſuch tempozal Eſtate as 
God hath been pleaſed to be- 
ſtow upon me, J do oder, give, 
and bequeath the lame in Man⸗ 
ner following: 

Imprimis, J do hereby gfve 


and deviſe unto my Son Samu- 


el Brace, durtng the Term of 
his natural Life, eight Pounds 
a-year of lawful Money of 
England, to be patd him Quar- 
terly, from the Time of my 
Deceale, by my Ercecuto? 
herein after mentioned, he — 
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ſaid Son Samuel permitting 
and ſuffering William Fowkes, 
and Jonathan Wall, their Exe⸗ 
cutoꝛs, Adminiſtrato2s., and Al⸗ 
ſigns, peaceably and quictiy to 
hold and cnjoy the Lands and 
Tenements, and 19zemtles to 
them by me ſcverally leaſed, at 
and under the Rents and Cove- 
nants ſpecific in their ſeveral 
Leaſes; but if he moleſt oz 
hinder the ſaid Jonathan Wall 
and William Fowkes of their 
quiet enjoying the Pꝛemiſſes, 
02 any Part thereof to them by 
me deviſed, then my Till is, 
That my ſaid Son Samuel have 
four Pounds a Pear only du⸗ 
ring his Life, paid him Quar- 
terly by my Erecuto?, in full 
Diſcharge and Satiskacton of 
the ſaid eight Pounds a Pear. 
Item, J give and bequeath un- 
to my Daughter Elizabeth Brace 
thiee hundzed Pounds ok like 
lawful Money of England, to 
be paid by my Executo?2 as kol⸗ 
lowcth, (viz. ) two hundzed 
Pounds within a Pear, and one 
hundzed Pounds moze, the re- 
matning Part of the laid thzce 
hundzed Pounds, within two 
Years after my Oeceale if ſhe 
ſo long live, oz bear any Jflue 
of her Body, With all my 
Goods that ſhall be in myHouſle 
at Whernes-Aſh at my Deceaſe. 
Item, J give to my Gzandſon 
Henry Cooks, During his natu- 
ral Life, all that my Meſſuage 
02 Tenement in Forkbury, with 
two Acres of Land to the ſame 
belonging, in the Polleſſion of 


one William Perkes, and four 


moꝛe Acres of Land to the lame 


the Age of 21 Pears, fo? the 


herein bekoze deviſed, and the 


adjointng, in the ]PofſeMoy o. 
one William Oxford, the Rent; 
and Pꝛotits of the ſain gel 
ſuage, and ſeveral Parcels g: 
Land, to be received and en. 
joyed by mp Erecuts?, till wy 
ſaid G2andchild ſhall attain to 


Maintenance and Educatton gf 
my ſaid G2andchtld. Item, 7 
give and devile to my Gand. 
childeen Mary and Hannah 
Cooks, all thoſe my two Co 
ſes af Land in Catſill adjojn; 
ing to the Common Filed 
there, called Intall-Ficld, con. 
taining by Eſtimation about 
four Acres, and thzee fevers! 
Parcels of Land in Intal. 
Field, containing by Eſtimation 
thꝛee Acres. And Laſtly, J give 
and deviſe unto John Cooks, 
my Son-tn:-Law, whom J mak! 
Erecuto2 of this my T, 
and to his Heirs on the Body 
of my Daughter Rebecca be. 
gotten, 02 to be begotten, all 
my Eſtate, Lands, Tencinents, 
and Houſes whatſoever in Fork- 
bury and Catſill, in the ſaid 
Mariſh of Bromſgrove and 
Countp of Worceſter, and not 


Reverſion of the ſaid Meſſuage 
and Lands herein befoze be⸗ 
queathed to my ſaid Gꝛandchild 
Henry Cooks from and after 
his Deceale, paying the Lega- 
cies and Annuities in this my 
Will compaiſed, &c. | 
Et iidem Juratores ulterius 
ſuper ſacr'um ſuum dicunt quod 
præd. Thomas Brace poſtea obiit 
de ten'tis ptæd. cum pertin. ſcilir. 
ut præfertur & quod tenementa 
3 præd 
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præd. cum pertin. in narratione 
præd. ſpecificat. & ten'ta præd. 
in voluntate præd. prius recitat. 
& per eandem expreſſ. fore devi- 
far. præfat. Johanni Cooks in 
poſſeſſione ſunt cadem ten ta 


cum pertin. & non alia nec di- 


verſa & quod præd. Johannes 
Cooks poſt mortem ipſius Tho- 
mx Brace in ten'ta præd. exiſten. 
ren'ta in queſtione intravit co- 
lore voluntatis præd. & fuit in- 
de ſeiſitus prout lex poſtulat & 
üdem Juratores ulterius ſuper 
ſacr um ſuum dicunt quod præd. 
Johannes Cooks poſt mortem 
ptæfat. I homæ Brace tam omnes 
& ſingulas legationes & annui- 
tates in eadem voluntate men- 
tionatas & compriſatas ad talia 
tempora & modo & forma prout 
in cadem voluntate direct. eſt 

uam omnia debita juſta & ex- 
penſas funerales præfati Thomæ 
Brace ſolvit ſecundum veram in- 
tention. dictæ voluntatis & Jura- 
tores præd. ſuper ſacr'um ſuum 
pid, ulterius dicunt quod infra- 
nominat. Samuel Brace modo de- 
ſenden. eſt filius & hæres de cor- 
pore ptæd. Tho. Brace & quod 
idem Samuel Brace poſt mortem 
præſat. I homæ patris ſui in 
ten'ta præd. cum pertin. intravit 


X fuir inde ſeiſitus prout lex 


poſtulat & prad. Joh es Cooks 
poſtea & ante prazd. tempus 
quo, &c. ſcilicet infraſcript. pti- 
mo die Octobris Anno Regni 
Domini Willielmi nunc Regis 
Angliæ & nuper Dominæ Matiæ 
Reginæ Angliæ, &c. ſexto apud 
Parochiam de Bromſgrove in- 
iraſcript, in Com. præd. in tene- 


menta præd. cum pertin. intravit 
& adtunc & ibidem dimiſiſſet 
conceſſiſſet & ad firmam tradidiſ- 
ſet præfat. Georgio ten ca prad. 
cum pertinen. haben. & tenen. 
ten'ra præd. cum pertin. eidem 
Georgio & Aſſign. ſuis a Feſto 
Die Sancti Michaelis Archangeli 
tunc ult. præterit. uſque plenum 
finem & Terminum ſeptem An- 
norum extunc prox. ſequen. & 
plenar. complen. & finien.virtute 
cujus quidem dimiſſionis idem 
Georgius in ten'ta præd. cum 
pertin. intravit & fuit inde 
poſſeſſionat. quouſque præd. Sa- 
muel Defenden. poſtea ſcil't co- 
dem primo Die Octobris Anno 
ſexto ſupradicto in ten'ta præd. 


cum pertin. in & ſuper poſſeſſion. 


ipſius Georgii inde intravit & 
ipſum Georgium a firma ſua 
præd. prædicto termino ſuo non- 
dum finito ejecit expulit & amo- 
vit iplumque Georgium de pol- 
ſeſſione ſua præd. inde extrate- 
nuit & adhuc extratenet ſed u- 
trum ſuper totam materiam præd. 
per Juratores præd. in forma præd. 
compert. præd. Samuel Brace 
modo defenden. eſt culpabilis de 
tranſgreſſione & ejectione firmæ 
infraſcript. modo & forma 
prout præd. Georgius interius 
verſus eum queritur necne Ju- 
ratores præd. penitus ignorant. 
& inde pet. adviſamentum & 
conſiderationem Curiæ, &c. & 
ſi ſuper totam materiam præd. 
per Juratores ptæd. in forma 
pred. compert. videbitur Curiæ 
Domini Regis hic quod prxd. 
Samuel Brace modo deten. eſt 
culpabilis de ttanſgreſſione & 

Yyy ejectione 
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cjectione firmæ infraſcript. modo 
& forma prout præd. Georgius 
intcrius verſus cum queritur tunc 
iidem Juratores ulterius ſuper 
ſacr'um ſuum dicunt quod prad. 
Samuel Brace eſt Culpabilis de 
tranſgreſſione & cjectione infra- 
ſcript. modo & forma prout 
præd. Georgius Leigh interius 
verſus eum queritur & aſſidunt 
damna ipſius Georgii Leigh oc- 
caſione infraſcript. ultra miſi & 
Cuſtag. ſua per iplum circa 
ſectam ſuam in hac parte appo'it. 
ad ſex denat. & pro miſ. & Cuſta- 
giis il. ad quadraginta ſolid. ſed 
11 ſuper totam materiam præd. per 
Juratores præd. in forma præd. 
compert. videbitur Curiz hic 
quod præd. Samuel Brace modo 
defenden. non eſt Culpabilis de 


7 
) / ar Nin Kee 


{Pt La» 2 . 


Pon a ſpecial Uervi# in Ejeckment, the Caſe upon the 


Pleading was thus: 


{]. Walter Brace being ſeized of the Lands in Queſtion, did on 


Leigh verſus Brace. 


tranſgreſſione & ejectione firmæ 
infraſcript. modo & forma prout 
præd. Georgius interius verſus 
eum queritur tunc iidem jur. y!. 
terius dicunt ſuper ſacr. ſuum 
præd. quod ptæd. Samuel Brace 
non eſt Culpabilis de tranſpr, 
& ejectione in Narratione infra. 
ſcript. ſpecificat. prout prad, 
Samuel Brace interius pro ſe Pla- 
citando allegavit & quia Curia 
Domini Regis nunc hie de judi- 
cio ſuo de & ſuper præmiſſis red- 
den. nondum adviſatur Dies inde 
datus eſt partibus præd. coram 
Domino Rege apud Weſtm. ul— 
que diem prox. poſt 

de judicio ſuo de & ſuper præ- 
miſſis il. inde audien. eo quod 
Curia dicti Domini Regis nunc 
hic inde nondum, &c. 


the 25th Day of July, Anno 1622, make a Feoffment thereof in 
Fce to Thomas Wilkes and Thomas Flavell. and their Heirs, to 
the Ale of himſelf fo2 Life, and after his Oeceale to the Uſe of 
his Son Thomas Brace and his Hetrs fo; ever; and for Default 
of Iſſue of the Body of the (aid Thomas Brace, then to the Uſe 
and Behook of the right Heirs of the Feoffo2 fo2 ever. 
That Walter Brace afterwards died ſo ſeized, and Thomas his 
Son entered uͤpon the Lands, who on the ſixteenth Day of 
April 1681, made his TUill, and amongſt other Things, deviſed 
the ſame to his Son-in-Law John Cookes and his Heirs, on the 
Body of Rebecca his then lite begotten, o2 to be begotten, pay- 
ing his Debts and Legacies. That the ſaid Thomas Brace died 
(ct3ed of the ſaid Lands; and after his Death John Cookes entered 
by Uertue of the ſaid Deviſe. That Samuel Brace the Defendant 
18 Son and Heir of the ſain Thomas Brace, and that the ſatd 
Samuel, atter the !Ocath of his Father, did likewiſe enter _ 
3 thele 
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theſe Lands, That John Cookes afterwards entered, and made a | 
Leaſe to the Plaintiff fo2 ſeven Pears, by Uertue whereof he | 
entered and was poſſeſſed until Samuel Brace ejeaed him; and ſo q 
matze a general Concluſion. 1 

The ſingle Queſtion was, That Eſtate Thomas Brace took 
hy this Feoftment ? | | i 

It was argued, That he had a Fee⸗ſimple, fo2 ſuch an Eſtate | 
was expꝛeſly limited to him; and if the Deed had gone no fur- 
ther, it muſt be an Eſtate in Fee, and no otherwiſe. | 

But that which makes the Doubt, are the TUowds which im⸗ 
mediately follow, (viz.) And for Default of Iſſue of the Body of gl 
tie ard Thomas Brace, then to the Grantor and his Heirs. Tt is Al 
true, theſe Mozds might create an Eſtate⸗Tail in a TUill, and {i 
tet an expeeſs Limitation made of the Eſtate bekoze; and the ol 
kraſon is, becauſe a Man in extremis eſt Inops Conſilii: But 'y 
tis otherwiſe in a Feoffment, which is ſuppoſed to be made up⸗ 

n Deliberation, and with Advice of Counſel. 

And therekoze it was reſolved in the Cale of Dutton and En- i Go. 427. 
gam, That where the Teſtato2 deviſed Lands to his Aike ko; ou _ 
Lie, and after her Deceaſe to John his eldeſt Son and his Heirs, ***2 73” 
won Condition that he did grant an yearly Rent to Stephen and 
15 Deirs; and if John died without Heirs of his Body, then to 
Nephcn and the Peirs of His Body. This was held to be an 
C{ate-Tail in John, tho' it was objefted, that he muſt have an 
Cliate in Fee, otherwiſe he could not grant the Eent in Fee. 

Nov this was in the Caſe of a Will: But there is a wide 
Allerence between Conſiruions of Wills and Deeds, fo? the 
utter are always taken very ſtrifly againſt the Gzantoz, and 
herein the firſt Intention ſhall always take Place; fo2 the Law 
bil not allow any Jmplication which can 02 may be made upon a 
ublequent Clauſe in a Deed, to alter any expꝛels Eſtate therein 
ited bekoꝛe. | | X 

3s fo2 Inſtance: It hath been ruled, That where a Copy- Cr. Car. 367. 
holder in Fee ſurrend2ed to the Uſe of Frances and John Reeve, . Roll, Abr. 
ad the Survivoz; and for want of Iſſue of the Body of John, 3 342 
lb nly to be begotten, then to remain over ; with a Memoran- : 
dum. That the Surrender was not to be in Fozce till after the 
Drath of the Surrenderoz. Now if this Memorandum ſhould 
ic a'[owed to be good, it would have made the whole Surrender 
bod, becauſe it had been to commence at a Dap to come; there- 

(2? it was held, That the Surrender being perkeck in the Be⸗ 
fiining, ſhall not be avoided by this ſubſequent Clauſe, but 
Uat John ſhould have an Eſtate fo2 Life only, which ſhould not 
e cnlarged by Implicatton by a ſubſequent Clauſe, either in a 

| Surrender 
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Surrender 02 Conveyance, where the Party might have Coy. 
ſel to direct him. | 

It is true, my Loꝛd Coke in his Comment upon Littleton, 
tells us, That if Lands are given to B. and his Heirs, Haben. 
dum to him and his Heirs if he hath Heirs of his Body; and if he 
die without Heirs of his Body, that the Land (hall revert to the 
Donoz. This is an Eſtate-Tail, fo2 the Habendum ſhall be coy. 
{{rued upon the whole Deed to be a Oeclaration, what Her 
were meant in the Þ2emiſles. TILES. 

Blit this was all in one Sentence, and fo2 that Reaſon the 
Eſtate in Fee was never made perfet and ablolute : It ts all but 
one Limitation, neither did it ſtand with any Jmplication, ag in 
the Caſe at Bar; and therefo2e it can be no Authozity to pꝛobe 
that to be an Eſtate-Tail. 

Neither is the Pear-Book, 19 H. 6. an Authozity to this Pur. 
pole; where it is held, That if a Feoftment is made to a Yan 
and his Heirs, and if it ſhould happen that he die without Heirg 
of his Body, the Rematnder over, that the Law will intend it tg 
be an Eſtate⸗Tail. Jt is true, the Book is ſo, but it doth nat 
appear that it was the Judgment of the Court, but only aſſerted 
by Counſel arguendo. | 

But in the pꝛincipal Caſe, the Eſtate was once made abſolute, 
which being done, the Szantoz had executed his Power, aud 
could never make any further Limitation, eſpeciallp it being in 
the Cale of a Deed, 


Econtra. 
ut on the other Side it was laid, That this is not an cn. 
tire Sentence, but it is complicated with the whole Clauſe. 
That there are many Fozms of lows to create an Effate: | 
Tail; and though it is generally true, that the Mozds Heis of 
the Body ate requiſite in a Gift in Tail, yet general Cows 


Lands are given to a Man & Hzcedibus de Carne fua ; fo? the 
Makers of the Statute de Donis, &c. did not intend to enume⸗ 
rate all the Foꝛms of Eſtates-Tail. | 
It is very true, ſuch Eſtates muſt be limited by erpꝛels 
CUo2s, aud it is ſufficient if by CTlozds which are of the lame 
Impoꝛt and Signification ; therefoze Licrlecon tells us, what an 
Eſtate⸗Tail is, but doth not ſhew what Tos are neceſſary to 
create ſuch an Eſtate. * 
Now the ſubſequent Wows in this Caſe do certainly make | 
an Eſtate-Tail in the Feoffee, fo2 they ſhew what Jfſue was in 
tended to inherit, viz. Jflſue of the Body of the Feoffee; — 
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this will be lufficient to abudge the pꝛeccdeut Effate in Fee; and 
j{ thete Clozws ſhauid not be taken in this Senle, then they are 
vain, and to no Purpole. 

Thus mp Lozd Rolle in abzidging 27 Aiſlifar', tells us, TE 25 4% 
Lands are given to a Man and his Heirs, Habendum to him Placico 15. 
and his DPctrs, it he shall have any Heirs de Carne ſua, and if 8 ll. Alr. 
not, that it ſhall revert to the Oonoz; though the Arſt TTlozds 90 
impo:t a Fee, pet the hole make an Eftate-Tatl, 

Agreeabie to the Cale at Bar is that of Waits and Waſtfeild, 1 Roll, Abr. 
where Lands were given to a Yan and his Heirs ; and ik it hay- 839. 
pened that he died without Heirs of his Body, Nemainder over: 

This is an Eſtate⸗Tall, kez the Limitation of the Remainder 
over ſhews what Heirs were intended. 

But Beak's Caſe is in Point ; that was in 2 Convepance by Li. dcp. 34.3 
way of Feoifment, as this is, (vz.) To the firſt Son who (Hail 
have Iſſue, and to his Heirs ; and fo2 Dekault of ſuch Illue, the 
Remainder over. This was held an Eftate-Tail. | 


Cura. The Intention of the Feoffoz is plain, That an Eſtate 
n Fre ſhould not paſs to his Son, fo2 the ſubſequent TUows 
ſ: w, that he intended no abſolute Eſtate ſhould veſt in him; 
'f,5 16 moze than if a Gift had been made to a Man and his 
3 9, vz) to the Heirs of his Body, So Judgment given 


[02 the Oelendant. 


Breedon verſus Gill, qui tam, Oc. 2 Salk, 555; 


Anglia ſſ. , Emoran. quod die 

|V 3 Martisin Craſti- 
no Animarum iſto eodem Termi- 
no coram Domino Rege apud 
Weſtm. ven. hic in Curia Rob'tus 
Breedon in propria Periona ſua 
& dat Curiæ hic intelligi & in- 
ſotmari quod cum per leges & 
ſtaruta hujus regni Angliæ quili- 
bet exitus junct. in aliqua cau- 
{1 dependen, in aliqua Curia 
Regis infra hoc regn. coram ali- 
quo Judice vel aliquibus Judici- 
bus per Teſtimon. teſtium viva 
voce in hujuſmodi Curia produ- 
cen. ac non per lectionem nota- 


rum ſive minutar. in ſcriptis con- 
tinen. teſtimonium alicujus retlis 
vel aliquorum teſtium in eadem 
ſive aliqua al. Curia ante tem- 
pus triacon. talis exitus per ali- 
quem clericum alicujus Curiæ 
capt. triati & terminari debent. 
Cumque quædam informatio nu- 
per ſcil't decimo Octavo die Ja- 
nuarii Anno Regni dicti Domini 
Regis nunc Septimo ſecundum 
formam ſtatuti in hujuſmodi ca- 
ſu edit. & proviſ. exhibita fuit 
apud London. in Parochia 
coram Capitali Commiſſionar. & 
gubernatore reventionum diCti 
2 2 2 Domini 
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Domini Regis de le | xciſe ſecun- 
dum formam ſtatuti in hujuſmo- 
di caſu nuper editi & Proviſi ap- 
punctuat. per quendam Thomam 
Gill gen. qui tam pro Domino 
Rege quam pro ſeipſo & paupe- 
ribus Parochiz Sancti Martini 
in campis in Com. Mid. ſequi- 
tur verſus eundem Robertum 
Breedon oſtenden. quod dictus 
Rob'tus Breedon communis pan- 
doxator inhabitan. & cuſtodien. 
Commune cerviſiar, [ Anglice d 
Common B2ewhoule | pro pan- 
doxan, cerviſiam lupulat. & cer- 


viſiam illupulat. infra Limites & 


Juriſdictiones general.Officii de le 
Exciſe ſituat. in Broadſtreet, Lon- 
don, videlicet, in Parochia Sancti 
Martini in Campis præd. abſque 
ptius dand. notitiam deinde apud 
dictum Officium de le Exciſe ſive 
Commiſſionariis aut gubernatori- 
bus præd. aut aliquibus eorum 
infra Limites & juriſdictiones 
ejuſdem in & circa 16 diem De- 
cembris tunc ult. præterit uteba- 
tur [ Anglice did make uſe of ] 
& Cuſtodiebat privatum & con- 
celatum Repoſitorium [W Anglice 
a p2ivate and concealed Stoze⸗ 
houſe] ſive Romeam [| Anglice 
Room] pro locan. [ Anglice lay- 
ing] cerviſiam Lupulat. \ Anglice 
Beer | & cerviſiam illupular. 
[Anglice Ale] aut liquorem cer- 
viſiæ incoctum | Anglice Moꝛts] 
in Teſtis [Anglice Cagks] eo- 
dem non exiſten. tal. qual. fuit 
aperte cognit. detect. | Anglice 
diſcovered ] ſive uſum tuit | An- 
glice made uſe of |] in communi 
uſual, Cerviſiano tuo [ Anglice 


in his Bꝛewhoule] ad dampnum 


& præjudicium dicti Dom. Regis 
in reventione ſua de le Excile 
quod fuit contra formam ſlatuti 
in hujuſmodi caſu edit. & pre- 
viſ. atque igitur Judicium dic; 
Commiſſionar & gubernator. per 
informationem il. petebat prout 
in & per Leges Exciſæ deviſebatut 
& appunctuabatur ad quam qui. 
dem informationem coram præd. 
Commiſſionar. & gubernatoribus 
dictus Robertus Breedon poſtea 
ſcilicet Tertio die Martii Anno 
Regni dicti Domini Regis nunc 
Octavo ibidem comperuit & Pla- 
citavit quod ipſe non fuit Culpa- 
bilis de offenſa in difta informa. 
tione content. & exit. ſuperinde 
ibid. junct. fuit taliterque ſupet- 
inde coram dictis Commiſſionar, 
& gubernatoribus revention. difti 
Dom. Regis de le Exciſe proce{- 
ſum fuit quod poſtea ſcil't eo- 
dem Tertio die Martii Anno 
Octavo ſupradicto ibidem præd. 
Commiſſionar. ac Gubernator.ad- 
judicaverunt cundem Robertum 
fore Culpabil. de Præmiſſis ci par 
information, pred. ſupetius ob- 
jet. a quo quidem Judicio & de- 
rerminatione ac pro relevio ha- 
ben. in præmiſſis præd. Robertus 
Brecdon poſtea ſcilicet 24? die 
Aprilis Anno Regni dicti Domi- 
ni Regis nunc Octavo ſecundum 
formam ſtatuti in hujuſmodi caſu 
nuper edit. & provil. appellavit 
ad Comiſſionar. de le Appeales 
per leges & ſtatura hujus Regni 
Angle in hujuſmodi caſu- ap- 
punctuat. & præd. Thomas Gill 
qui tam pro Domino Rege quam 
pro ſeipſo & pauperibus Parochiz 
Sancti Martini in Campis præd. 

2 30 
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zo die Octobris Anno 8* ſupra- 
dicto apud Weſtm. in Com. Mid. 
coram Bodington 

Lock & Challoner Armigeris Co- 
miſſionar. de le Appeales præd. 
gebito modo ad hoc ſecundum 
ſormam ſtatuti in huſmodi caſu 
edit. & proviſ. appunctuat. ad 
proban. præd. Robertum Culpa- 
bilem de Præmiſſis in pred. in- 
formatione ſpecificat. in eviden- 
tiis obtulit quaſdam Notas An- 
glice Motes] & Minutas An- 
glice Minutes] Teſtimonii An- 
glice of the Evidence | per Tho- 
mam Everard, Johannem Booth, 
& Henricum Caſeburt tunc & 
adhuc in plena vita exiſten. & 
teſiden. apud Civitat. London 


Comiſſionar. & Gubernatoribus 
Revention.ſuper triationem præd. 
exitus coram iis dat. tunc per 
quendam Edwardum Noel Ar. 
Clericum præd. Capital. Comiſh- 
onat. abſque aliqua legali au- 
thoritate in ſcriptis capt. Ac li- 
cet idem Robertus Breedon ad- 
tunc & ibidem præd. Comiſſio- 
nar. de le Appeales allegavir & 
objecit quod præd. Notæ per le- 
ges in evidentiis perlegi non de- 
bent ac petiit quod præd. Tho- 


præd. teſtes coram præd. capituli 


mas Everard, Johannes Booth, & 
Henricus Caſeburt tunc & adhuc 
ur præfertur in plena vita exi- 
ſten. ſuper ſacra. ſua coram iiſ- 
dem Comiſſionar. de le Appeales 
adtunc adjudicaver. quod dictæ 
Notæ | Anglice Notes] ſive Mi- 
nutæ [Anglice Minutes] ſic ut 
præfertur per eundem Edwar- 
dum Noel! abſque aliqua legali 
authoritate capt. lect. forent. in 
evidentiis contra leges & ſtatut. 
hujus regni Angliæ ac præd. 
Thomas Gill judicium fic ut 
præfertur per Capital. Comiſſio- 
nar. & Gubernator. revention. 
dicti Domini Regis de le Exciſe 
dat. ſuper evidentiam præd. totis 
ſuis viribus procurare confitmati 
conatus & indies Machinatus eſt 
in dicti Domini Regis nunc con- 
temptum & ipſius Roberti Bree- 
don damn. præjudicium & grava- 
men manifeſtum & contra legem 
& conſ. hujus Regni Angliæ & 
hoc parat. eſt verificare unde 
idem Robertus Breedon Curiæ 
dicti Dom. Regis de prohibitione 
præfat. Commiſſionar. de le Ap- 
peales in hac parte dirigenda ad 
prohiben. ipſos ne ipſi admittant 
notas præd. in Evidentiis in cau- 
ſa prædicta. 


Breedon verſus Gill, qui tam, Oc. 


pa Statute made Anno 12 Car. 2. cap. 23. Certaim Impo- 

ſitions are given to the King upon Beer and Ale, and other 
Liquors, for the encreaſing his Majeſty's Revenue; and the Forfei- 
tures and Offences within that Act, which are committed within 
the Limits of the Chief Office of Exciſe in London, are to be de- 
termined by the Commiſſioners and Governors of Exciſe appointed 


by 


* 


S. C. 2 Salt. 
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by the King, or the major Part of them; or in caſe of an Appeal, 
then by the Commiſſioners of Appeal, for regulating that Duty. 

Anno 15 Car. 2. An additional Act was made for the better col. 
Icing the ſaid Duty, and preventing the Abuſes therein; by which 
it was enacted, That no common Brewer ſhall ſet up, or alter. any 
brewing Veſſels, without Notice thereof given to the Office of 
Exciſe, or ſhall uſe or keep any private or concealed Scorehoule, 
Cellar, or other Place for the laying any Beer, Ale, or Worts in 
Casks, other than which be uſcd in his Common U--whoute, 304 
which are openly diſcovered or known, upon Pain to forſeit 50% 
for every Tun, Far, Back, Copper and Cooler, ſet up and made 
uſe of without ſuch Notice given as aforcfaid. | 

Note, The Appellant is firſt to lay down the ſingle Duty of Ex. 
cile in the Hl of the Commiſſionets, and to give Security to the 
Commiſſioners of Appeals for the Fine and Forfeiture which was ad- 
judged againſt him, if the Judgment ſhould be affirmed upon the 
Appeal, and likewiſe to pay double Colts; but if reverſed, then 
thc Informer is to pay double Colts. 


The Plafnt.{ff Breedon ſuggeits fo2 a Pꝛohibition, that by the 
Laws of England, when an Iſſue is joined between the Parties, 
that it ought to be tried by the Evidence of Witneftes viva voce, 
and not by Motes 02 Pinutes of their Teſtimony. That an 
Inkozmation was exhibited againſt Him befoze the Commiſſioners 
of the Duty of Exciſe, ſetting foztb, That he was a common 
Bzewer, and did keep a puvate Stozehouſe without acquainting 
the laid Conimilloncrs therewith ; that he was found guilty, 
and that he appeaied (rom their Sentence to the Commiſſſoncts 
of Appeals, betoze whom the Inkozmer did pꝛoduce, as Evidence, 
the Pinutes taken befoze the Conmiſſioners of Exciſe, and that 
the TWiitneſſes who gave Evidence there were till alive; which 
Minutes were allowed as Evidence by the Commiſſioners of 
Appcals, &c. And now the Queſtion was, TUkrethere a Pꝛohi 
vition ſhould be granted, direfed to them not to admit ſuch E⸗ 
vidence? - V | 

Thoſe who argued fo2 the Pꝛohibition inſiſted, That ſuch 
Evidence befoze the Commiſſioners of Appeals was irregular, 
and that it cught not to be allowed in any Court where the Pat: 
ty map be examined viva voce. 5 | 

That the Nozds of the Statute are penned, as ik on purpole 
to p2event inch Pꝛoceedings; #92 alter the Appeal is given te 
the Patty grieved, and Authozity to the Commiſſioners of 4 
pcals to determine the fame, the Statute requires them to — 

4 m 
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mon the Dfecnder, and upon his Appearance 92 Contempt to ex⸗ 


amine the Far, aud upon Pꝛook made, either by Confeſſion of Yi4e e. 
tie Party, o2 by the Dath of one o2 moze Titneſſes (which Dath . 205, 
two of them have Power to adminiſter) to give Sentence, and s. 


to iſſiie out CUarrants to levy the Foxfeittires, &c. 

So that the Statute having p2ovided in what Method the 
Commiſſioners of Appeals ſhall pꝛoceed, and having given them 
Power to adminiſter an Dath to the TUitneſſes, it is plain that 
Depoſitions taken bekoze the Commiſſioners of Exciſe cannot 
be read as Evidence bekoze them. 

Beſides, the Kealon of the Thing ſpeaks, that ſuch Depoſt- 
tions cannot be given in Evidence there, becauſe the Statute 
hath not appointed any Officer to take ſuch Minutes, neither is 
their Clerk upon his Dath ; and the Party can have no Remedy 
againſt him if he takes ſuch Minutes wzong, no2 can he compel 
him to take them right ; he cannot be compelled to put them in 
(Uriting, what is done is to help his own Memozp, and never 
ſigned by the TUftneſſes till of late. | 

This is a new Offence created by the Statute, and a new ]Iec- 
nalty impoſed, which muff have been determined in the Courts 
of Common Law, if the Law-makers had not ſhewed how the 
Proceedings ſhould be, and what Pꝛook ſhould be made, (viz.) a 
b-luntary Confeſſion, oꝛ Dath of one o2 moze Tititnefles, which 
the Commiſſoners of Appeals have Power to adminiſter, Mow 
it would have been to very little Purpoſe to give them that 
Power, ik they might as well admit any fozmer Oepoſitions to 
be read in Evidence, which indeed can be no Evidence befo2e 
the Commiſſioners of Exciſe themſelves, and much leſs befoze 
the Commiſſioners of Appeals; fo2 they are to hear the Cauſe ozi⸗ 
ginally, without any Regard to what hath been done by the Com- 
miſſioners of Erciſe. | 1 

The Commiſſioners of Appeals are direcked to proceed in a 
different Manner krom the Tommon Law, by which Law all 
Examinations of Fat are to be made by TUitneſſes and a Jury, 
It ts true, a Jurp is not required in this Caſe, but Titnefſes 
are ſtill neceſſary to pꝛobe the Fat, and that upon Dath viva 
voce, and the rather becauſe the Party map have Liberty ta 
croſs examine them. | % 5 2 

In Attaints, the Mitnelles are examined upon Dath de novo, 
though no other can be pꝛoduced but ſuch who gave Evidence in 
the oziginal Cauſe. | Th 

So here the Witneſſes are examined by the CommiMſoners of 
Exciſe but on one Side, and Judgment is given by Default ; 
therefoze the Party muſt have a Rigdt to have the CUitneſfles er- 
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done; but a conſtant Uſage cannot be in this Caſe, fo? it is a 


Poſt, 308, 
309. 


this Court of Appeals, who have pꝛoceeded in another Method 


amined de novo upon the Appeal, eſpecially ſince the Cauſe js 
now befoze another Jurisdiſtion, which was created fo2 the Be⸗ 
nefit of the Partp, that he might have Juſtice done, 

Beſides, where-ever an Act of Parliament gives an Appeal, 
the Fai as well as the Law is always examined upon the Appeal, 
as fo2 Inſtance, in the Caſe of Baſtardy, where two Jultices 
have Power by the Statute 18 Eliz. to make an Oder to charge 
the Parents fo2 the Maintenance of the Baſtard, from which 
Oder they may appeal to the Seſſions, and there it is the con, 
ſtant Pꝛadtice to examine the Fact again, and not to rely upon 
the Examination taken befo2e the two Juſtices, 

Jt cannot be objecked, that Depolitions taken in inkerloz 
Courts, are tranſmitted both to the Delegates and to the ( han- 
cery, and read and allowed there without re-examining the Tut. 
nelles; fo2 this Caſe is not like the Pꝛoceedings in thoſe 
Courts where ſuch Depoſitions may be read as Evidence, be. 
cauſe the Chancery is a Court by Pꝛelcription and ancient q. 
lage, and there are Commiſſioners on both Sides to ſee Juſtice 


new created Jurisdidtion. : 2 

The Statute 42 bliz. gides Anthozity to two Juſtices of 
Peace to determine the Settlement of a pooꝛ Man likely to be 
chargeable to a Pariſh; but there is an Appeal given to the 
Quarter⸗Seſſions, but it was never known that the Seffong 
was governed by any Notes taken by the Clerks of the two 
Juſtices who made the oziginal Oer. 

The Commiſſioners of Bankrupts are appointed by a new 

Law, but if Bankrupey o2. not ſhould be the Queſtton at a 
Trial at Law, the Depoſitions taken befoze ſuch Commiſſioners 
ſhall not be read as Evidence, but the Uitneſſes ſhall be examin⸗ 
ed again viva voce. 


2. The next Queſtion will be, TUhether this Court will now 
interpoſe, ſince by the Statute the Judgment of the Commilſſts- 
ners of Appeals is to be final? 

As to that Matter, the Gztevance of the Plaintiff begins at 


than what is direfed by the Ac; and therekore the Remedy ts 
p2oper in this Court, who are not deſired to determine the 
Cauſe, but only to interpoſe where another Court uſeth any er⸗ 
travagant Method in proceeding contrary to their Power. 
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Fox this Court pꝛohibits the Courts of Admiralty, and the F. V. B. 41, 4 
Cccieſtaſtical Courts, even in ſuch Caſes. where they have an 7, _. | 
ouginal Jurisdidion, if they either deny oz delay Juſtice. | In 405 | 
So in Suits. koz Tithes, if any Thing ariſes concerning the 18% 179, | 
Sounds. of Pariſhes, 02 a Modus decimandi, they are pꝛahlbi- 353, 396. 
ted; ſo where they deny the P2oof of a Thing by one Witneſs | 
they will likewiſe be p2ohibited, though this Court cannot dcter- 1 
mine the oziginal Caule; ko; it is an Oppꝛeſſion which the Com- 
mou Law will not allow. : 10 | 1 
So if the Spiritual Court ſhould refuſe to give a Copy of the | 
Libel, this Court will grant a \220hibition ; Quouſque, &c. 
Do if a Juſtice of Peace refuſe to ſign the Rate fo2 the ]Poo?, 2“. 93. 
02 if a Copporation will not chuſe Dfficers, it is uſual fo2 B. R. * BF 
to grant a Mandamus, fo2 this is fo2 the Preſervation of Oper 428, 438. | 
an? Government ; and ſuch P2oceevings are not to take any Aue 257. | 
Thing from a p2oper Jurisdition, but to hinder them from pꝛo⸗ i 
cceding irregularly. [ 
Now though the Statute doth ſay, That the Judgment of the | 
Commiſſioners of Appeals ſhall be final; and though the Com: | 
miſoners of Excile had a Jurisdickion of the ſubje# Matter, { 
pet if they err in their Pꝛoceeding, this Court will take Notice | 
of the whole Fa# to do Juſtice to the Party injured. 5 4 
As if the Commiſſioners of Excile ſhould examine Witneſſes, | 
but not upon Dath, and give Sentence which is confirmed upan þ 
Appeal; this Court would reverſe that Sentence, though the 1 
N 2 That the Judgment of the Commiſſioners of Appeals 
be final. 


———„„»%ẽe ̃ nlrLL 


a — — 2 


Econtra. | | 

Thoſe who argued on the other Side ſaid, That where a Ju⸗ 
tigdickion is created by Act of Parliament which gives an Appeal, 
that muſt be the laſt Reſo2t ; and in ſuch Cale this Court may 
— them to execute their Power, but cannot refo2m their 

udgment. . | 

This Statute gives the Commiſſioners of Appeals Power to 
ctamine Witneſſes, but leaves the Method of ſuch Examina⸗ 
lion ta themſelves. TOR. 

Now the Mature of an Appeal is, That the Court, from 
whoſe Sentence it is bzought, hath done Jnjuſtice to the Party, 
and therefoze it is very reaſonable that the Superioꝛ Court ſhould 
know upon what G20unds they pꝛoceeded below; which cannot 


be dane moze effetually, than by reading thele very Depolitions 
which were taken there. 
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The Caſe now befo2ze the Court is not by Reaſon of any 
Complaint that ſome of the CTlitneſies were not examined, oz 
that tie Commiſſioners of Exciſe refuſed to take their Depot. 
tions, and examined on'y one Side, fo? in ſuch Caſes it hay 
been proper to make Application to this Court; but it ts to re⸗ 
examine the ſame Witneſſes ; and to what 12urpoſe hould tha: 
be, unlels to deny what they have already (won, which wen 
be to introduce Per jury. 

Beſides, it would tend to make the Court of Appeals an oy. 
ninal Jurisdiction, which is contrary to the very Nature and 
Intent of Appeals; fo2 thoſe Commiſſioners are not to admit 
any new Evidence, they muſt take the Caſe as it was bekaze the 
Commiſſioners of Exciſe, and judge whether they have done 
Rinht oz not. 

To (ay, that Ozders and Decrees made by Commiſſioners of 
charitable Ales, upon Depoſitions taken bekoze them, ſhall not 
be confirmed by the Court of Chancery, upon reading thoſe De. 
poſitions, is not applicable to this Caſe. It is true, the Mat: 
ter muſt be re exam ned there, becauſe the Statute gives that 
Court Jurisdition in thoſe Caſes ; fo2 it requires ſuch Oiders 
and Decrees to be certified into that Court, under the Seals 
of the Commiſſioners, within ſuch Times as (hall be limited in 
their Commiſſions, and then the Chancelloꝛ is to take ſuch O; 
der fo2 the due Execution thereok as he ſhall think fit. 

Meither can the Pꝛadice of the Juſtices of Peace in the Sel: 
ſions upon Appeals rule this Caſe, fo2 they have a diſcretionary 
Power to examine the TUitnefles again viva voce, o: take ſuch 
Examinations as have been made by thoſe of the infert02 Jutil⸗ 
ditions. 

No?2 is this Caſe like thoſe where Pꝛohlbitions have been 
granted to Eccleſiaſtical Courts, becauſe by bzinging the Appeal, 
you admit the Jurisdiction of thoſe Courts. 

As fo2 thoſe Pꝛohibitions to Spiritual Courts, where they 
deny the Pꝛook of any Payment by one TUitneſs, it ſeems to 
be very unreaſonable when they have an oziginal Jurisdiktion of 
the Cauſe, that they ſhould not pꝛoceed in their own Methods. 

It is true, the Statute doth empower them to examine Wit: 

neſſes upon Dath, but doth not ſay, whether it ſhall be in (Urt- 

ting 02 not. Now if the Commiſſioners of Exciſe cauſe ſuch 

Depoſitions to be witten which have been taken bekoze them, 

and tranſmit them to the Commilloners of Appeals, that 15 

un Examination upon Dath. 
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It is much better fo2 the Partp himſeik, that the Depoſitions 
ſhould be in (Uriting z fo2 if a TUitnel(s ſhould die bekoze he can 
bung an Appeal, he may have the Wenctit of ſuch Depoſitions 
to be read in Evidence fo2 him, as well as againſt him. 

Lafly, The BDoccedings upon the Statutes againſt Bank 
rupts cannot be objected to this Purpoſe, becauſe ſuch Dꝛocced⸗ 
ius fn_Jnfcrio2 Courts are not concluſive ; but when Aftons 
are brought in this Court, they muſt be determined accozding to 
the conſtant Method uled there. 
NMeither doth B. R. {end mandatozp TUrits to others to dirck 

them what Judgment to give, but to command them to proceed 
acco2ding to Juſtice. J29w the Commiſſioners of Appeals have 
pꝛocceded, and gave Judgment in this Cale accozding to ſuch 
Evidence as was given below, and it is in their Power whether 
they will have the Dath in CUriting o2 not; but it hath been the 
conſtant PDꝛadice to have it in TUriting. 

It muſt be agreed, that this Ack hath ſettled no Ccurſe of 
Hꝛoceeding in this Caſe, it hath only excluded Trials by Jury ; 
and where no ſuch Trials are, the Fat is always determined by 
Depoſitions in Writing : As in Chancery, there are Caſes of 
the higheſt Nature try'd by the Oaths of Witneſſes, upon w2it- 
ten Depoſitions taken befoze an Examiner in a Cloſet. 


Curia. The Tomman Law doth not require, that TTlitneſſes 
ſhall be examined viva voce, but where the Trial is by Jury. 

Theſe Depoſitions were taken in Court, where the Evidence ante 9. 
is enter'd, and when that is done, the Party hath nothing to do, 18. 286, 
but to appeal from an Iujurp, ſuppoled to be done by an Inke⸗ "I 
rio: Court ; and it is very fair to tranſmit that Evidence which?“ 535 
was given bekoze them, and upon which they gave their Judg⸗ 
ment. | 

It is true, they would have the Commiſſioners of Appeals 
try the Cauſe de novo, which is contrary to the very Nature of 
an Appeal. This Statute dire#s, That the Commiſſioners ſhall 
proceed by the Oath of Witneſſes, or the Confeſſion of the Par- 
ty: And the laſt Relo2t is in the Commiſſioners of Appeals, if 
they do not meddle with what is out of their Jurisdickion; which 
is not the Complaint now, but only ok the Courſe and Method 
of the Pꝛoceedings. : 

The Caſe of Shotter and Friend, which was lately adjudged in 
B. R. comes near this Cale ; fo2 there a Pꝛohibition was grant- 
ed to the Conſiſtory Court of the Biſhap of Winton, after Sen- 
tence, becauſe they refuſed to allow the J2oof of a Payment of 
a Legacy by one Witneſs, 

B b bb But 


1 Show, 172. 
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But a Pꝛohibition was never pet granted to any Eccleſiaſtica| 
Court fo? pꝛoceeding accoding to ſuch Evidence as is allowed 95 
the Common Law; fo2 which Reaſons nothing was done at this 
Time: But after, upon farther Conſideration, a Prohibition 


was granted ; Quoad, &c. 


Crumwell verſus Grunſdale. 


Midd. ſſ. & A Emoran. quod ali- 

zs ſcilicet Ter- 
mino Sancti Mich'is ultimo pra- 
terito coram Domino Rege nunc 
& nuper Domina Regina Maria 
apud Weſtm. venit Georgius 
Crumwell per Samuelem Ald- 
ridge Attorn. ſuum & protulit 
hic in Curia tunc ibidem quan- 
dam Billam ſuam verſus JOhan— 
nem Grunſdale Adminiſtratorem 
omnium & ſingulorum Bonor, & 
Catallor. Jur. & Creditor. quæ 
fuer. Rogeri Urlwyn nuper de 
Iver alias Ever in Com. Bucks 
Yeoman defunct. alias dict. Ro- 
ger Urlin, of Iver altag Ever in 
the County of Buckingham, 
Peoman, qui obiit inteſtat. ut 
dicitur in Cuſtodia Mar', &c. de 
Placito debiti & ſunt pleg. de 
proſ. ſcilicet Johannes Doe & 
Rich'us Roe quæ quidem Billa 
ſequitur in hæc verba, ſſ. Midd. 
{]. Georgius Crumwell queritur 
de Johanne Grunſdale Admini- 
itratot. omnium & ſingulor. Bo- 
nor. & Catallor. Jur. & creditor. 
que fuerunt Rogeri Urlwyn nu— 
per de Iver alias Ever in Com. 
Bucks, Yeoman, defunct. alias 
dict. Roger Uriwyn, of Iver alt- 
as Ever in the County of Buck- 
ingham, Peoman, qui obur in— 
teltar, ut dicitur in Cuſtodia 


tem licet {xpius requiſit. &c. 


Mar. Mareſc. Domini Regis & 
Dom. Reginæ coram ipſis Rege 
& Reg. cxiſten. de Placito quod 
reddat ei quadraginta libras legs. 
lis Monetæ Angliæ quas ei in- 
juſte detinet pro eo videlicet 
quod cum præd. Rogerus in viti 
{ua ſcilicet primo dis Julii Anno 
Domini Milleſimo Sexcenteſimo 
Sepruageſimo quarto apud Pa- 
roch. Sancti Clementis Dacorum 
in Com. Midd. prez. per quod- 
dam ſetiptum ſuum obligatorium 
Sigillo ipſius Rogeri in vita ſua 
Sigillat. Curiæque dicti Domini 
Regis & Dominæ Reginæ nunc 
hic oſtenſ. Cujus dat. eſt eiſdem 
die & Anno [upradict. cognovir 
ſe Teneri & firmiter obligari ptæ- 
far. Georgio in præd. quadraz;inta 
libris per hc verba in Quadrants 
libris folven. eidem Georgio 
cum inde requiſit. eſſet præd. ta- 
men Rogerus in vita ſua & præd. 
Johannes poſt ipſius Rogeri mor- 


præd. quadragint. libras eidem 
Georgio nondum ſolvetunt nec 
corum alter ſolvit ſed ilias ei 
przd.Rogerus in vita ſua & ptæd. 
Johannes poſt ipſius Rogeri mor- 
tem hucuſque ſolvere omnino 
contradixerunt & præd. Johanncs 
adhuc contradicit & injaſte deti- 
net ad dampnum ipſius Georg 
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viginti librarum & inde produ- 
cit ſectam, &c. ä 
Et modo ad hunc diem ſcil't 
diem Mercurii prox. poſt Octab. 
8. Hillarii iſto codem Termino 
ulque quem diem pred. Johan- 
nes habuit licent. ad Billam 
præd. interloquen. & tunc ad 
teſponden', & c. ante quem diem 
præd. Dom. Regina Maria diem 
ſuum clauſit extremum coram 
dicto Dom. Rege apud Weſtm. 
venit tam præd. Georgius per 
Attorn. ſuum prad. quam præd. 
johannes per Robertum Stone 
Attorn. ſuum & idem Johannes 
defen. vim & injuriam quando, 
& c. & dicit quod ipſe de debito 
pred. virtute ſeripti obligatorii 
præd. onerari non debet quia di- 
cit quod ſcriptum obligatorium 
ptæd. non eſt factum præd. Ro- 
geri Urlwyn & de hoc ponir ſe 
luper patriam & præd. Georgius 
inde ſimiliter. &c. Ideo venit 
inde jurat. coram Domino Rege 
apud Weſtm. die Mercurii prox. 
poſt Quinden. Paſchæ & qui nec, 
Kc. ad recogn', &c. quia tam, 
&c. idem dies datus eſt partibus 
præd. ibidem, &c. poſtea conti- 
nuatur inde Proceſſus inter partes 
przd. de Placito ptæd. per Jur. 
poſit. inde inter eas in reſpectu 
coram Dom. Rege apud Weſtm. 
uſque diem Veneris in Craſtino 
Alcenſionis Dom. niſi dilect. & 
hdelis Domini Regis Johannes 
Holt miles Capital. Tuſtiriar, dict. 
Domini Regis ad Placita in Cu- 
tia ipſius Domini Regis coram 
jpſo Rege tenen. aſſign. prius die 
Mercuri prox. poſt quinque Sep 


umaras Paſchæ apud Weſtm. in 


Magna Aula Placitor. ibidem per 
formam ſtaruti, &c. ven. pro de- 
fectu Jut', &c. ad quem quidem 
diem coram quo, &c. miſit hic 
recordum ſuum coram eo habit. 
in hæc verba, 11. poſtea die & 
loco infra content. coram Johan- 
ne Holt mil. Capital. Juſtitiat. Do- 
mini Regis ad Placita in Curia 
ipſius Domini Regis coram ipſo 
Rege tenen. aſſign. aſſociat. ſibi 
Johanne Ince genetoſo per for- 
mam ſtatuti, &c. ven. inſta no- 
minat. Georgius Crumwell, per 
Attorn. ſuum inftacontent. & in- 
fraſcript. Johannes Grunſdale li- 
cet ſolempniter exact non ven. 
{cd defalt. fecit ideo Jur. unde 
infra fic mentio capiatur verſus 
eum per defalt. & Jur. Jurar. ill. 
exact. quidam corum videl't Ja- 
cobus Partheridge de Paroch. 
Sancti Egidii in Campis, &c. 
venerunt & in jurata illa jur. exi- 
ſtunt & quia reſid. juratæ cjul- 
dem Jur. non comperuerunt Ideo 
alii de circumſtantibus præd. Vic. 
Com. Midd. infraſcript. ad hoc 
elect. ad requiſitionem præd. 
Georgii Crumwell ac per Man- 


datum Capital. Juſtitiarii præd. 


de novo apponuntur quorum no- 
mina Panello infraſcript. affilantur 
ſecundum formam ſtatuti in hu- 
juſmodi caſu nuper edit. & pro- 
vil. ac jur. ſic de novo appo'it 


videlicet Johannes Caine & Ti- 


motheus Thornbury exact. ſimi- 
liter venerunt qui ad veritatem 
de infracontent. ſimul cum al. 
Jur. præd. prius impanellat. & 
jurat. dicen. eleCt. triat. & jurat. 
dicunt ſuper Sacramentum ſuum 
quod quidam Rogerus Urlwyn 

inteſtar. 
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inteſtat præd. Johannis Grunſdale 
in Vita ſua ſimul cum quadam 
Anna Urlwyn Ux. præfat. Rogeri 
ſignaverunt & ſigillavcrunt ac u- 
terque eorum ſignavit & ſigillavit 
& ut fact. ſuum deliberaverunt & 
uterque corum deliberavit præ- 
fato Georgio Crumwell quoddam 
{criptum in forma ſcripti obliga- 
torii quod quidem lctiptum ſe- 
quitur in hæc verba. | 

1]. Noverint unis erſi per præſen- 
tes nos Rogerum Uriwyn, and 
Anne my ite, of Iver alias 
Ever, in the County of Buck- 
ingham, Peoman, Teneri & fir- 
miter obiigari Geo. Crumwell in 
Comitat. P2zmtD, De vigintt in 
quadzants, Libris bonæ & lega- 
lis Monerz Angliæ folven.cidem 


Geo. Crumwell aut {uo certo At- 


torn. Executoribus, Adminiſttato- 
ribus vel Aſſign. ſuis, ad quam 
quidem ſolutionem bene & fide- 
liter facien. obligo we Hætedes, 
Exccutorcs & Adminiſtratores 
meos firmiter per. Pr:v{enres: Si- 
gillo mco ſigillat. dar, primo dic 
Julti, Anno Regni Regis Caroli 
Secundi Milleſimo ſexcenteſimo 
leptuageſimo quatto. 

The Condition ok this Ob⸗ 
ligation is uch, That ik the 
above named Roger Uriwyn and 
my TWite, his Helrs, Execu⸗ 
tozs, Adminiſtratozs, oz Ai⸗ 
ſigns, hall pay, oz caule to be 
paid to the above-latd George 
Crumwell, his Deirs, Execu⸗ 
to25, Adminiſtratozs, oz Al⸗ 
ſigns, the Sum of twenty 
ounds and twelve Shillings, 
of good and lawful Honey of 


England, in and upon the twen: 


ty-fifth of December next enſu- 
ing the Date hereok, at oz in 
the Owelling⸗houle of the g. 
bovc-faiy George Crumwell jy 
Sunbury, that then this preſent 
Obligation {hail be vold, and of 
no Etleß, oz elſe to remain in 
(Ul! Foce and Qerttie. 
Roger Uriwyn. 


7 he Mark p. 4 of 
Anne <*Urlwyn, 


Prout per idem fcriptum li. 
quet & apparcr ſed utrum ſu. 
per totam materiam præd. pa 
Jur. præd. modo & forma com- 
pert, ſetiptum obligator. ptæd. in 
Narratione infrafcript. {pecificat, 
lit factum pred. Rogeri Urlwyn 
necne iidem juratores penitus 
ignorant & inde petunt adviſt- 
mentum & conſiderationem Cu. 
rie hic & ſi ſuper totam matcti- 
am per ipſos juratores in forma 
præd. compert. videbitur Curiz 
hic quod ſcriptum prazd. in Nat- 
ratione inftaſcript. ſpecificat. fit 
faclum Rogeri Urlwyn intcſlati 
tunc iidem Juratorcs dicunt (u- 
per facrium ſuum quod prad. 
leriptum eſt factum prad. Rogeti 
Urlwyn inteſtat. & tunc aſſidunt 
damna ipſius Georgii Crumwell 
occaſione detentionis debiti in- 
fraſcriprt. ultr miſ. & Cuſtagia 


ſua per ipium circa ſectam ſuam 
in hac parte appo'it ad duode- 
cim denar. & pro mil. & Cuſta- 
giis il. ad viginti ſolid, & ſi ſuper 
totam materiam præd. per iplos 
juratores in forma præd. compett. 
videbitur Curiæ hie quod pred. | 
ſcriptum non ſit factum præd. 


Rogeri Utlwyn inteſtati tunc 
I jidem 
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idem jutatores dicunt ſuper ſa- nondum adviſatur Dies inde dat. 
| um ſuum quod ſcriptum ptæd. eſt partibus præd. coram Domino 
non eſt factum præd. Rogeri Rege apud Weſtm. uſque Diem 
Urlwyn prout præd. Johannes prox. poſt 

Grunſdalc interius placitando al- de judicio ſuo de & ſuper præ— 
egevit ſed quia Curia dicti Do- miſlis illis audien. co quod Curia 
mini Regis nunc hic de judicio dicti Domini Regis nunc hic in— 
uo de & ſuper præmiſſis redden. de nondum, &c. 


Crumwell verſus Grunſdalc. S. C. 2 Salk. 
402. 


Þ we upon a Bond fo2 401. b2ought againſt the Defendant 2 7%. 58. 
as Erecuto2 of Roger Urlwyn. The Plaintiff declared, 
| That Roger Urlwyn alias Urlin, 1674. did by a certain Writing 
obligatozy ſealed by him, &c. become bound to the Plaintiff in 
401. by theſe Mozds, (viz.) In Quadrants Libris. 
Upon Non eſt Factum pleaded, the Jr'ry found a Special 
Gerdict, (viz.) They find that Roger Urlin did ſign, ſcal, and 
deliver to the Plaintiff a certain TUriting following ; Noverinr, 
Kc. nos Rogerum Urlin, &c. teneri & firmiter obligari Georgio 
Crumwell in Com. prædict. Mid. de viginti in quadrants libris, 
&c. dat. primo Die Julii Anno Regni Regis Caroli ſecundi, 1674. 
they find the Condition of the Obligation was fo2 Dayment of 
201. 128. that it was ſigned with the Park of Roger Url- 
WYn. 
"The Queſtion was, TUhether the Bond found by the Jury 
will warrant that ſet koꝛth in this Declaration? 
Thoſe who argued fo? it inſiſted, x. That this was a good De: 
tlaration, and a good Gerdict. Chey agreed, That if the Con- 
dition had been collateral, there might have been ſome Difficul- 
ty to find out the Meaning of theſe Tozds in the Bond: But 
here the Bond and Condition make one intire Obligation, and 
the Viginti ſhall be rejected as Surpluſage ; fo2 it can have no 
Signification here, becauſe it is not accozding to the Condition. 
Tf ſo, then Quadrants muſt be taken to be the TUod to ſigni⸗ 
fy the Sum in which the Obligoz intended to be bound, and then 
no Rule in Law will be bzoken ; fo2 though it ts an inſenſible 
(low, pet the Bond is good. — 
as fo2 Inſtance, a Yan was bound in Seſſanta ko: Sexaginta 147 5 
Libris, and the Bond was held good; ſo if a Man is bound in 2 C. 208. 
* Septuaginta & quinquaginta Libris, this is good fo2 750 b. tha? 4%. 
the Jury did not find that the Dbligo? intended ta be bound in . 
ſuch a Sum.  2'Roll. Alr. 
Etet 2. Bllt 147. 
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2. But the ſecond and moze difficult Point was concerning 
the Date of this Bond, which ſcemed impoſſible ; fo2 the Pear 
of the Lozd was applied to the Pear of the King's Reign. 

And as to that, there was a Caſe Anno 8 Jac. which was te. 
lied on foꝛ this Purpoſe, (viz.) The Bond was full of falſe La. 
tin, and is tranſcribed by Juſtice Velverton, who was Counſe! 
fo2 the Plaintiff; it was dated, Tres viginti Die Octobris, Anno 
Regni Reginæ Domini noſtri Jacobi, Dei Gratia Angliz, Scotix, 
&c. de Scotiæ ſexto, de Anglia quadrageſimo ſecundo, 1608. and 
upon Ocmurrer the Plaintiff had Judgment; fo2 in that Cale 
the Parties to the Bond, and the Sum in which the Dbligo? was 
bound, was ſufficiently expꝛeſſed; and though there was no ſuch 
Pear as the 42d Pear of that King's Reign over England, op the 
6th of Scotland, that was not held material, becauſe a Man may 
ſuggeſt a Date where there is no Date at all, if the Deed is 
good; fo2 the Defendant muſt anſwer that, and not the Date, 

The Law was held to be ſo Anno 21 Ed. 4. fo? then an Afton 
of Debt was brought on a Bond, in which the Plaintiff declated 
fo? ſo much Flemiſh Monep, and ſhewed that the Bond was da: 
ted 8 Die Decembris Anno 78, without ſaying what Pear of the 
Lozd oz of the King, when it ought to have been Anno 1478. 
This was held to be a void Date, and that the Plaintiff might 
declare of what Date he would ünce the Bond delivered, and 
ſay Primo deliberat. on ſuch a Day, 

So where Debt was bzought on a Bond, dated 15 Novem- 
bris 25 Eliz. and upon Non eſt Factum pleaded, the Jury found 
that the Bond was dated 15 Novembris Anno 23 Eliz. but not 
ſcaled until 18 Novembris, 26 Eliz. and the Court was unani⸗ 
mouſly of Opinion, That the Uerdi# was well kound ſoz the 
Plaintiff; becauſe upon this general Jſſue it appeared to be the 
Defendant's Deed, tho'there was a Uartance in the Date of the 
Bond it felf upon which the Plaintiff Had declared. 

So it was held in Goddard's Caſe, that the Date was not 
any Part of the Subſtance of the Deed : That Caſe was thus, 
(viz.) Goddard, as Adminiſttatoz, brought an Acton of Oct 
upon a Bond againſt the Defendant, which was made to his Jn: 
teſtate, and dated 4 Aprilis 24 Eliz. | 
The Dekendant pleaded, That the Inteſtate died bekoze the 
Date of that Bond; and concluded his Plea, That the it! 
ting Non eſt Factum, &c. The Jurp found that the Dekendant 
did deliver it as his Deed the zoth of July, in the Pear before, 
at which Time the Jnteſtate was living, and they found the 
Bond in hæc Verba, but that he died betoze the Date in _ 
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bet the Plaintiff had Judgment: Foz though in Pleading he can. 


| not alledge the Delivety befoze the Date, becaule he is eſtopped, 


(that is, he is concluded to ſet fozth the Truth) pet that ſhall 


not conclude the Jury to find it. 


Econtra. 
Tt was argued on the other Side, 1. That Quadrants will not 


anlwer the Mod Quadraginta; and that in all the Caſes where 


Bonds of this Mature have been adjudged good, the Mozds 


which denote either Tens oz Hundzeds are plain and clear. 


4s to the Cale of Parry and Dale in my Loꝛd Hobart, Fol. 119. 


| he hath repozted it different from all the Reporters of that 


Time; fo2 it was, Noverint univerſi per præſentes nos, &c. rone= 

ri, &c. in quinquegintis Libris ; this was adjudged againſt the 

Plaintiff in this Court, becauſe Quinquegintis was not a Latin 

Moꝛd: It is true, upon a (Writ of Erroz brought in the Exche- 

quer-Chamber, he tells us, That moſt of the Judges were of 

Opinion, that was a good Bond fo2 5001: but no Judgment 

was given upon the TUrtit of Erro2, the Cauſe being ended by 
agreement: But all the other Repozters of that Caſe ſay, 

That the TUo2d ended in Gentis, which always ſignifies an hun⸗ 

ded Pounds. Juſtice Croke tells us, That it was in quemque- 2 Co. 146. 
gentis Libris. Juſtice Yelverton ſays, Jt was in quimquegent ; 7*». 65. 
and my Low Rolle, in quinquegentis Libris: And pet Judgment 111 

was given fo2 the Defendant, becauſe Quimque o: Quemque- Mn. 
gent was an inſenſible Mozd, by which a Man could not be 

bound. 

So in Walter and Piggot'g Caſe, the Septua fo2 Septinzentis Co. Elie. 
Libris, had a plain Signification ; fo; Septua ts: Patt of a good 47. 
Latin CC102D, as Septuaginta. 

But Sexagint can never be taken fo2 Sexcenta, fo; there is nd 2. 105. 
ſuch CULow, as it was held in the Caſe of Gery and Davis; and 2 #/!. Ar. 
the” Juſtice Croke hath repozted it to be Sexagintis, pet Judg⸗ 147. 
ment was given koꝛ the Defendant. 

It is true, if it had been Sexiginr 02 Sexingint fo2 Sexaginta, hy 338. 
that is good, becauſe thoſe Coms have all the ſame Intend⸗ . 2, 


ment, and the Ginta fs right; but Quadragent fo; Quadraginta 2 % Abr. 
is wong, and lo is Octigent koꝛ Octoginta. 147. 


deſſanta inſtead of Genin Labris. has been held good, be- . 


_ it was an Italian Bond, and not intended to be put into 144 238, 
atin 


So is Octogeſimo Libris a good Bond fo2 801. fo it hath the . * Abr. 
lame Signification; 


But 


\ 
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But the Wow Quadrants in this Cale is tnſenſible, there jg 
no ſuch Latin Wozd, and ſo the Defendant is bound in no Sum 
at all; and if ſo, the Plaintiff cannot have Judgment upon 
this Declaration, and Gerdid either as to the Sum, fo2 that 
is not known ; no? in what Pear the Bond was made. And ag 
to that, 


2. The Gariance between the Date of the Bond as found by 
the Jury, and the Date in the Bond on which the Plaintiff de. 
clared, is very material; fo2 the Date in the Declaration js 
Part of the Deſcription of the Bond it ſelf; and by ſaying Cu- 
jus dat. eſt eiſdem Die & Anno, the Plaintiff hath tied himſelf tg 
that very Date, and therefoze it is neceſſary that ſhould he 
found, 

It cannot be denied, that ik he had declared on a Bond ge. 
ren. dat. ſich a Dap, and the Bond had been found to be of ang: 
ther Day, that had been void. Now this is to the lame Effet, 
= _ can be no Difference between geren. dat. and cujus dat, 
elt, &c. 

The Date ok the Deed which the Plaintiff Hath ſet fo2th in 
his Declaration, is the only Thing which can entitle Him to an 
Action; and tf the Date of the Bond found varics from that | 
_ then there is no ſuch Bond as that upon which he jan 
declared. 

Ik a Pan makes a Feoffment in Fee, dated ro Septembez, 
and the Feoffee reciting, that a Feoffment was made to him 
11 Septembris, gabe Authozity to another to receive Livery and 
Seiſin koꝛ him, ſecundum formam Chartæ: This was held a 
void Feoffment, becauſe the Warrant to receive Livery is by a 
Letter of Attozney, which gave him Power to take it, ſecundum 
formam Chartz, dated 11 Septembris, when in Truth the Fcof: 
ment was made the Day befoze ; lo there being no Feoffment 
made on that Day, by Conſequence he could not have any 
CUarrant to receive Livery, ſecundum formam Chartz, dated the 
11th Day; therefo2e it was held void. „ 

As to Goddard's Caſe, that cannot be urged as an Authozity 
againſt the Defendant, becauſe the Jury did find the Date of the 
Bond to be accowing as the Plaintiff had declared: Foz in 
Truth, the Bond was dated 4 Aprilis 24 Eliz. and the Plaintiff 


declared upon a Bond of that Date, and the Jury found. it in 


hæc Verba, tho' the Delivery was befoze, (viz.) fn the Life time 

of the Plaintiff's Jnteſtate ; but here the Jury Have found the 

Date of a Bond, which differs from that upon which the Plain⸗ 

tiff declared, ſo not like this Cale. : 
4 4 ſl 
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| Tn Dodſon and Key's Caſe, which was objecked out of Yelver- 7-/z. 152. 
ton on the other Side, tho' the Pear of the King was miſtaken, 

as in this Cale, pet the Pear of the Lozd 1608 was right; 

| which was the true Reaſon that pꝛevailed with Juſtice Croke to 

| give Judgment fo2 the ]Ilaintiff, 

| Jn Lane and Plegdall's Caſe, repozted in 2 Cro. 136. the De. 2 C2. 135. 
| claration was general; but in all theſe Caſes the Jury found it 

to be the Oced of the Oefendant, tho? dated at another Time; 

but here they have not found it to be his Oced, but that he ſcal- 

co quoddam ſcriptum, and ſo leaves it to the Court to judge, 

whether it was the lame Deed upon which the Plaintiff had de⸗ 

clared ; fo that if there is any Qartance between the finding of 

the Jury, and the Declaration of the Plaintiff, the Court can- 

not judge it to be the ſame Bond. 


Curia. The Court held the Date in this Cale to be impoſſti- 

ble, ſo it is a void Date. The Plaintiff hath declared upon a 

Bond cujus dar. eſt ſuch a Day, and the Jury find the Bond to 

be of an impoſſible Date; fo that the Bond found by the Ger⸗ 

dict cannot be the ſame upon which the Platntiff had declared; 

y upon this Exception they inclined againſt the Plaintiff: But 
Journ, 


Lyndſey verſus Sir Thomas Clerke. ns i Salk, 


17 Ejeäment there was a Uerdi# fo2 the Plaintiff in B. R. Lide 3 Zee. 
and a Writ of Erroz brought in the Houſe of Peers: a +> 
Yotion was afterwatds made fo2 the ODireckton of the Court, 

whether a Capiatur ſhall be awarded againſt the Oefendant ? 

(Uhich is uſually done ex Officio, fo2 a Fine to the King fo2 a 

reach of the Peace: But now by a late Statute it is enaited, 

That no Capias pro fine ſhall be proſecuted againſt the Defendant, 5 U 6 Will. 
cither in Treſpaſs, Ejectment, Aſſault, or falle Impriſonment: In | 
lieu whereof, the Piaintiff is to pay the p2oper Officer upon 

ſigning the Judgment ſir Shillings and eight Pence, over and 

above the uſual Fees; ſo that now it will be Erro2 to have a 

Capias owarded, ſince the Ac p2ohibits its Execution by remit- 

ting the Fine : Therefoze the Court was of Dpinion, That the 

Capias ſhould be wholly omitted, 
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Blackwell verſus Ealcs. 


N Treſpaſs, Aſlauit, and falſe Impziſonment, the Plaintif 

declared, That the Oekendant primo Die Feoruarii Anno Reg. 

ni Domini noſtri Willielmi Tertii nunc Regis Angliæ, &c. octavo, 
Vi & Armis, &c. 

Upon Not guilty pleaded, the Plaintifft Had a Uerdiz, and 

the Poſtea being ſtayed, the Queſtton was, Thether the JÞ3laintif 


Gould have his Judgment? Foz the Declaration was of Eaſter. 


2 Cro. 626. 


2 Leon, 75. 
Aaore 188. 


Term laſt, and he had declared of a Treſpaſs on the firſt Day of 
February 8 Will. which Time was not pet come. 

It was argued fo2 the Judgment, That an tmpoſſible Time 
is no Time at all, and that this Miſfake ſhall be helped by the 
Cerdii ; that the Plaintiff could never have had a Gerdick, un: 
leſs the Trelpaſs had been pꝛoved to have been done befoze the 
Bill filed, and that he could give nothing in Evidence after the 
Action b2ougHht. 

So where the PDlaintiff declared, That the Defendant retain: 
ed him in ſuch a jb ariſh, quod aptaret & conficeret a Suit of 
Cloaths fo2 him, and doth not ſhew the Dap a2 Place; this 
was held good alter a Gerdickt. 


Econtra. | 

But on the other Side it was ſaid, That the Ylaintiff could 
not have Judgment in this Caſe: Foz as it ts certainly true, 
that he ſhould never recover where the Catiſe of Aﬀion appears 
to be after the Suit commenced ; lo the Reaſon is the ſame, 
where the Day is not come at the Time of the Judgment given, 
as where the Cauſe appears to be after the Ation commenced; 
and the Reaſon why it is erroneous, is becauſe the ]Alaintiff had 
ſued, when it appears he had no Caule fo? ſuch Suit. 
Chen the Defendant had pleaded Mot guiity, he then de- 
nies the Charge in the Oeclaration, and it is impoſſible that the 
Jury ſhouid find him guilty of a Fact which never was commit- 
ted; therefoze it muſt certainly be wzong to give a Judgment 
i which upon the Face of the Kecozd appears to be im⸗ 
poſſible. 
The want ok alledging a Place cannot be helped even after 

a UGerdic, as in an Action on the Cale, in Nature of a Conſpi⸗ 
racy bought againſt two, letting koꝛth, That they were joint 
Merchants of a Stock of Cares, and did not ſhew where: The 
1 Plaintick 
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Plaintitt han Judgment; but it was reverſed in the Exchequer- 


| Chamber fo2 that very Reaſon, 

Now if want of alledging a Place is not helped after a Cer: 
| dit, no Reaſon can be given why want of Time ſhould, 
The Cale of Hambleron and Veer is an erpeſs Authoaity, that 


the Plaintiff cannot recover Damages fo2 a Time to come after 7510 


| . | | Lev. 299. 
the Action b2ought ; it was an Afton on the Caſe, wherein the > Keb, 59%; 


| Plaintiff declared, That one Veer became his Appꝛentice on the “7. 
| 29th of September, Anno 16 Car, 2. and was to ſerve him nine?“ 
| Pears. That he ſerved him five Pears; and the Defendant on 
the laſt Day of October, 21 Car. 2. had p2ocured the ſaid Appꝛen⸗ 

| tice to depart out of His Service, per quod the Plaintiff loſt the 

| {220fit of his Servant per totum reſiduum Termini prad. ventur'; 

and it was adjudged, That the Plaintiff could not recover Da- 
mages fo2 (ſa much of the Term which was to come. 
It is true, that too much Time was laid in that Declaration: 
and the Reaſon why the Plaintiff could not recover Damages, 
| was, becauſe the Appzentice might return. But in this Caſe, 
the Jurp could not Have any Conſideration of a Time which was 
not come. 

4s to the Objeckion, That an impoſſible Time is no Time; 
and ik ſo, the want of alledging a Time is helped after Uerdix. 
That may be true, and pet not to this Purpoſe, becauſe here is 
acertain Cime ſet fo2th in the Declaration, which will come. 

Time and Place are ſuch material Circumſtances, that they 
require Certainty in a Declaration, and (ome Day muſt be lald 
bekoze the Afton bzought, which is not done here; fo2 to make 


this to be 8 Will. you muſt reject twenty Days, which will never 
be allowed. 


Curia. There muſt be Evidence given of a Fat done befo2e 
the Action bꝛoͤught, the Time is but a Circumſtance of a Thing 
done; fo2 when by a Traverſe it is made Part of the Jſſue, ſuch 
Craverſe is never good. So the Plainttif had Judgment, 


Rex werſus Kcat. 


DE Defendant was indicked at the laſt Aſizes, both at Yide Ke 
Common Law, and upon the Statute of Stabbing, Foz %s Re- 
the Murder of one James Wells; which Jnditment being tried 2275 © 
vefoze the Chief Juſtice, the Jury gave a Special Uerdi# to this 7 i, 
cite, (viz.) That befoze the ſaid Fai committed, (viz.) the 15th J. 


of June, 1696. the Defendant did retain the lald James Wells to 
| ſer ve 
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ſcrve him as a Gardiner, and being in a little Room near the 
Kitchin, did ſend to the ſaid Wells to deliver the Key of the 
Garden to the Defendant, which he refuſed to lend. That one 
Henry Phillips, who was the Perſon (cnt to demand the Rep, re. 
turned and told the Defendant, that Wells refuſed to deliver it. 
That the Defendant immediately went into another Room and 
fetch'd his Swo2d, and came to the ſaid Wells, and expoſtulaten 
with him about the Delivery of the Key: That the (aid Wells told 
the Defendant, he might have it ik he would; thereupon the ſai 
Dekendant ſiruck him on the Head with his Swoꝛd, and Well 
having a Snead of a Sithe in his Hand, ſtruck at the Deken. 
dant; but the Fo2ce of the intended Blow was p2evented by the 
Rack in the %itchin in which the Sithe luck: That afterwards 
the ſaid Wells thꝛuſt at the Defendant ſeveral Times, and there: 
upon the Defendant killed him with the Swozd. And whether 
this was Murder oz not, was the Queſtion. 

The Defendant being at Bar, deſired that Sir Bartholomey 
Shower, and My. Eyre, might be his Counſel, which was granted; 
and Mꝛ. Cow per was afligned by the Court to be of Cotinlel fo 
the King. 

Then they moved that he might be bailed, being a Gentleman 
of Quality; which was denied by the Court, as it was in Buck. 
ner's Caſe: The Chief Juſtice affirming, that the Court could 
as bail in Yanſlaughter till after the Party had his Clergy al 
owed. : — 


In Hillary-Term next, it was argued fo2 the King, That this 
was Murder, and that fo2 two Reaſons, though there was no 
erpꝛels Malice found: 


1. Becauſe the Defendant was doing an unlawkul AX when 
the Death of the Party did enſue. 


2. The Decealed was killed without any Pꝛobocation. And 
in both theſe Caſes the Law doth imply Malice. 


1. The Defendant was doing an unlawful Ack, which was, in 
cozreding his Servant with a Swo2d dꝛawn, a very impꝛoper 
Inſtrument fo2 that Purpoſe; and Death thereupon enſuing, th! 
Lam will imply Balice from the Nature and Manner of doing 


H. F. C 34. it, to make the act Murder, 
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My Lozd Coke mentions ſeveral Caſes which have been ad- 3 //. 56, 
ſudged Murder, where Death immediately follows the doing un- 57: 
| [awful Aas; as in ſtealing Deer in a Park, and the Thief 

| ſhooting at the Deer, and killing a Boy in a Bulh; lo the ſhaot- 
ing at a Cock 02 Hen, 02 any other tame hing in which one 

| hath a Pꝛoperty, and a Man is killed: This is Murder, becauſe 

| the Ac wos unlawful. 

There could be no alice tn thoſe Caſes either againſt the 

| Pan oꝛ Boy, fo? the Dekendants were not acquainted with 
them; but the Fats being un awful, the Law couples the Event 

to the Cauſes, and lo implies Malice to make it Murder. 

Nap, my Low Coke goes a little farther, for he tells us, , 6 
That if Death did enſve an A# done with an ill Intent,“ 7. 
though that Intent extends not to Death, and though the 
| Criminal did not know the Party lain, pet 'tis Murder. 

and he gives an Jnſtance of a Man thzowiug a Stone over a 
Dall amongſt e Multitude of People, which he knew were 
to ing from Church, with an Intention only ta fright them, 
ang one is kilien ; this is Murder: And this is applicable to the 
date at Bar, ſoz the Dekendant might not fntend to kill his 
Servant when he firſt cozrecked him with a Swo2d ; but that being 
u very imp2oper Jnſtrument fo2 Cozrefton, doth ſhew that he 
had ſome ill Intent, and Death enſuing, 'tis Murder. 

Agreeable to this was the Reſolution fo2merly in B. R. in 2 vl. xe. 
the Cale of Wormall and others, Anno 18 Jac. they entered 120. Per 
Hyde-Park, and one Hillock and others, who where Servants to 35. 
the Keeper, commanded them to ſtand, which they refuſed, but 
fled: Thereupon one of the Servants ſhot at them and wounded 
one, Then they all turned back, and one of them killed Hillock; 
fo which they where all indifed fo2 Murder ex Malitia præcogi- 
tata, and were convited; fo2 tho' there was na Malice to the 
Party flain, yet they all coming into the Park with an ill In⸗ 
tent, and to do ſome unlawful Ac, and Death enſuing, the Law 
doth imply Malice. 

The like Indickment was againſt my Loꝛd Dacres and others x. $4 
fo? the like Offence, fo2 which they where convifted and executed. 

Now all theſe Caſes extend to make that Murder by Impli⸗ 
cation ok Malice pꝛepenled, where Death did enſue by the 
Means of doing ſome tinlawful Ack by the Perſon Killing, tho 
Death was not at firſt intended by him. | 

But there is pet a ſtronger Tate, where, by the Opinion of 
all the Judges of England, it was ruled Murder in the Keeper 
tf a Park koz killing * though the Perſon killed ay 

| eee a 
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Cro, Car. 


131. Palmer Holloway the CUoodward commanded him to come down, which 


547. Jones 
198, 


1.77.9. 23, 
Placito 14. 


Sid. 277. 


that Time doing an nnlawful Ac himlelf: And this was Hol. 
loway's Cale, which was thus; 
A Boy climbed a Tree in Auſterly Park to cut Boughs, and 


he did; then he tied him with a Rope to a Hozfe's Tail, and 
ſtruck both the Boy and the HÞozſe, which running away with the 
Boy thus tied bꝛoke his Shoulder, and thereupon he immediate, 
ly died. This was adjudged Murder, though Holloway had na 
Intention to kill the Boy; but being kitled without making an 
Reſiſtance, by one who had no Authozity to cozret him in that 

Banner; and though the Perſon thus kifled was doing an yy; 
lawful At in cutting the Boughs, the Law implies that Malice 
was pꝛepenſed, which was the Reaſon of that Judgment. 

Now the moſt favourable Thing which can be ſaid fo2 the Dy, 
fendant Keat, is that his Servant ſent him a ſawcy Anſiver, 
fo2 which he might have cozreied him; but then ft muſt be done 
with a fit and p2oper Inſtrument, and not with a Swozd. 

Tis not a material Objection to lay, That becauſe he had no Jt: 
tention to kill his Servant, therefoze it cannot be Murder; fo) 
in Holloway's Caſe befoze mentioned, he had no Intention to kill 

the Boy, yet that was held Murder. 

The Law was the ſame Anno 11 H. 7. when Fineux Chief 
Juſtice gave the Rule, (viz.) That if two were playing at 
Swozd and Buckler by Conſent, and one killed the other, it 
is Felony, becauſe ſuch Plays are unlawful, and yet there was 
no Intention of killing. 

So in this Caſe, the firſt Ack of beating the Servant with 
a Swozd was unlawful; and it hath been conſtantly ruled, That 
where Death doth enſue an unlawful AX, tis Murder; fo2 it can 
not be intended in this Caſe, that the Maſter did thzuſt at his 
Servant with a Swow Animo corrigendi. 

So 'tis where A. meets B. in the Street and cudgels him, 
and B. dzavs his Sv 02d, then A. kills him, tis Murder; fo2 the 
firſt Ack af beating him was unlawful, and the ill Event ſhall 
be coupled to the firſt Ack. 


2, The Deccaſed was killed without any Pꝛovocation; and 
in (uch Caſes likewiſe the Law ſupplies Malice pzepenſed, 


The Puching the Pziſoner with the Snead of the Sithe, 
cannot be a Pꝛovocation to juſtifie this Fat, becauſe it was in 
Defence of his Perlon, it was (tublequent to the Fat begun by 
the Maſter which was unlawful, (viz.) the ſtriking the Servant 
with a Sword ; fo? which Reaſons this muſt be . 

2 | contra 
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Econtra | 

Thole who argued fo2 the Defendant, began with the Oefint- 
tion of Murder, which in the old Books ts defined to be occulta 
Hominis occiſio; and the Reaſon of it was, becauſe in fozmer 
ages, when the Danes and Normans inhabited here, the alice 
between them and the Engliſhmen was ſo great, that if any 
Perſon was killed and not known by whom, the Murderer was 
taken to be either a Dane 02 Norman, unlels there was plain 
192oof that it was done by an Engliſhman. 

It hath now another Definition, foz Murder is where a Man 
of ſound Mind and Memozp unlawfully killeth a reaſonable 3 / 47, 
Creature in Rerum Natura under the King's Peace with Palice 45. 
fozethought, either expꝛeſſed by the Party, 02 implied by Law, 
ſo as he die within a Pear and a Oay after the Fat. 

Malice muſt therekoze be the Foundation of Murder, both at 
Common Law and upon the Statute of Stabbing ; and ſuch 
Malice, my Lozd Coke tells us, is the compaſling to kill, wound, 3 7,7... 
02 beat another ſedato Annimo : So that if there is any ſudden Oc⸗ 
caſion of Heat oꝛ Quarrel amongſt Men, and they immediately 
fctch theirSwozds and go into the Field to fight, and one is killed; 
this is not Murder, becauſe ft was not ſedato Animo, without 
which there can be no Malice, and conſequently no Murder. 

The Law of God doth admit this Diſtinifion, and hath in 
ſome Meaſure diſpenſed with the Sirth Commandment, by 
which we are fo2bidden to kill: Foz God commanded the Chil» z1,,,z. 
den of lſrael when they divided the Land of Canaan, to give Chap. 35. 
the Levires ſir Cities of Refuge, and to appoint ſome ſuch 
Cities fo2 themlelves, that the Slayer might fly thither who 
killed anothec {nawares, that is, without Malice; and this was 
tc elctve himſelf from the nert Kinſman, who had Power to 
put him to Death: But his Power did not extend to take Aen⸗ 
Ctance of him who killed another without any Malice; and there- 

* this Remedy was provided, leſt he ſhould Deſtroy him in his 
Jage. N 6 

But ik he ſmote the Deceaſed with an Inſtrument of Tron, 
thät is, purpoſely oz wilfully to kill him, oz with thzowing a 
Stone which might pꝛobablp kill him, oz with a hard Taeapon 
of Mood, O02 if he thruſt him out of Hatred, which muſt be Ma⸗ 
lice fozethought, o2 (mote him in Enmity fo that he died; in all 
theſe Caſrs 'twas Murder. 

Do that if the Wan ⸗flaper was not in Enmity with the Per⸗ 

ſon flafn, 02 did not leek his Harm; then the apagiſtrates of the 
City were to give Judgment between him and the next Kinſman, 
any 
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and to deliver him to the City of Reftige whither he fled, where 
he was to be confined till the coming of the High Jeſt, 

'Tis plain therefoze, That if there was no MWaltce in the 
Slaycr againſt the Perſon flatn, be was not to be puniſhed as a 
Murderer by the Law of God. 

Sanduaries were alſo allowed here in England fozmerly; but 
they were taken away by the Statute 23 H. 8. which likewile 
takes away the Benefit of Clergy from thoſe who ſha!l com- 
mit wilful Murder of Malice pꝛepenſed. And another Statute 
made Anno 1 Ed. 6. p2ovides, That in other Coles, that is to 
ſay, if there is no Malice pꝛepenſed, the Party ſhall have the 
Benefit of the Clergy, and the PD vilege of Sanctuary. 

To apply this to the pꝛeſent Cole, there is no expꝛels Malice 
found: So that if there was any, it muſt be implied by Lam 
cither fo2 killing the Servaut tn Purſuance of an unlawful Ad he: 
gun by the Maller, oz by killing him without any Banner of 
Pꝛovocation, as it hath been argued againſt the ]2ifoner. 


1. Malice cannot be implied in this Caſe koz killing the Ser: 
vant in Purſuance of an unlawtul Ack. 


My Low Coke hath put the Caſe ſo generally as to the Un 
lau fulnels of the Ad, that little can be collefed from it: He 
tells us, That if the firſt At ts unlawkul, and Death enſues, 
'tis Murder, Tis true, he Inſtances in a Pan intending to 
lleal a Deer in a Park, and ſhooting at the Deer, he kills a 
Bop hid in a Buſh; this he fays is Murder, though he had no 
Intent to hurt the Bop, becauſe the firſt A# was unlawful: 
So likewiſe in the Caſe of thowing a Stone over a TTall and 
killing another, which has been oblerved on the other Side; this 
is Murder, becauſe the Law implies Malice. 

But my Low Hale was of another Op nion, koz he tells us, 
That ik the unlawful Ack wants Deliberation, oz if no Per⸗ 
3 Hurt vas intended to another, tis no moze than Man 

alighter. 

Beſides, that Intent muſt extend to Death; fo? if 'tis only 
to commit a Treſpaſs, oꝛ to beat a Fan, and Death doth enſue, 
that will not make it 4 urder. 

Therekoꝛe my Lozd Coke diſtinguiſhes with too much Nicety 
upon the Life of a Man, and direfly contrary to the Levirical 
Law, and not warranted by the Quthozities which he hath cited 
in the argent of his 3d Inſtitutes: TUHich are thele: 


The 
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The firſt is, Anno 2. H. 4. which is no moze than the Opi⸗ ,x 315 


nion ok the Court, That if a Man killeth another by Hiskoz⸗ 
tune he (hall fozfeit HiS Goods, but ſhall have his Bardon «x 
Gtatia. Mow this is rather an Authozity fo2 the uloner, than 
againſt him. 


The other Cale was, Anno 11 Hf. 5. where by the Opinion 1177.23. 


ol Fincux, Chief Juſtice, tis heid, That if two play at Sword 
ond Buckler by the Command of the King, and one is killed, tis 
not Folaup; but if the King had not commanded it, tts other- 
| wife: Foz though fuch Games are luffered, they are not lawkul; 
which 1s as much as to lay, that the King may tolerate what is 
unlawful, and that is not to be pzeſumed. 


The lame Chief Juſiice was of Opinion, That if a Man thꝛow POO 


Stone over a Houle and killeth another, tis not Felony; which Tit. Corey. 
15 denied by Brooke in abzidging the Cale, ſo that tis but one Pu 228. 


Judge's Opinion againſt another: Belides, Fineux doth not ſay, 
tis Murder, but only Felony; neither doth he mention whether 
that Felony is without the Benefit of Clergy. | 

and my Loz Coke himſelf gives ſome Inſtances, where Death 3% 51. 
did enſue an unlawful Ack, and pet it was not Murder. As if twa 
Yen fall out, and p2eſcntly fetch their Swozds and go into the 
Field and fight a Duel, and one is killed, tis not Murder, 
becauſe there was no Malice pꝛepenſed. Now it cannot be 
d:11ted, but that 'tis an unlawſul Ack to fight a Ouel, and yet he 
bas of Opinion, that this was not Murder. 

Thole Caſcs, of ſhooting at a Deer and killing a Man are 
tot ap; cable to this Fait; to2 the Aq of Shooting was not only 
unlamkful, but it was voluntary, aud the immediate Cauſe of 
Dt): So likewiſe was the thiowing a Stone; fo? though na 
act was intended to the Perſon ſlain, yet tis plain that the 
apet did not value who was killed. 

Therefoze great Care ought to be taken to diſttuguiſh rightly 
ll ſuch Caſes where the Life of a Man is concerned. Foz my 
L9d Coke's Diſfintion is too narrow, in ſaying, that tis Bur: 
der if Death doth enſue an unlawful Ack, becauſe the Ac muſt 
not be only unlawful, but voluntary, 

Jf a Ban ſhould climb an Apple-Tree to ſteal the Fruit, and 
kal down by Miskoztune upon the Head of another under the 
Tree, and kill him without hurting himſelf: This is not Mur⸗ 
der, and pet no Man will deny but ſtealing the Apples was an 
unlawkul AX, and Death did enſue that Ack; but the Fall which 
vas the Cauſe of it was involuntary, and therefoze it was not 
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2 Cro. 296. 


'becauſe it was upon a ſudden Occaſion. The Father was p2ovoke) 


H. P. C. 45. 


vant, 


Merch of his Do2lc, | 


irreverent Language given by him to his Maſter. *'Tfs true, 


'Tis likewiſe to be conſidered, whether the At is done ſeqare 
Animo, oz in Paſſion; fo2 if in Paſſion, tis not material why 
was the Aggrefio!, 

As fo2 Inſtance: Ik there is Malice between A. and B. and they 
fight and A. 1s killed, tis Murder in B. though A. gave the 
firſt Blow; lo if he had allaulted B. and then fled to a Tall, am 
in his own Defence had killed him: Tho' tis queſtioned by m 
Lozd Hale, whether this is Murder 02 not. F 
Burt both theſe Cales are put, where the Malice was p2epenſcq, 
fo2 'tis that which is the material Matter to make it Murder, and 
not by whom the firſt Stroke was given. 


The Caſe in Croke is much ſtronger than this now at Ber. 

fl. Two Boys were fighting in a Field, one beat the othe: 
{ſo that his J2oſe bled: The Boy went home to his Father, being 
a Mile diſtant from the Place where they fought, and complained 
to him; who immediately came into the Field where the other 
Boy was, and after ſome foul Language ſtruck him with a Cudge|, 
of which Stroke he died. This was adjudged Panſlaughter only, 


by ſeeing his Son's Blood, and no pꝛecedent alice in him; and 
though it was at the Diſtance of a Mile, pet it was but one con: 
tinued Paſlion, and the firft Heat of Blood not cooled, 
This was a Caſe which my Lozd Hale put fo: Law; and yt 
it was as unlawful fo2 the Father upon ſuch a Pꝛovocation 
to cozret that Bop, as it was fo2 the Pꝛiſoner to beat his Ser: 


The Cale of Wormall, mentioned on the other Side, is not 
like this; becauſe he and His Cempantons came with a malicious 


Intent to rob the Park, and either to maintain their Purpole, 0? 
kill the Dppolers. 


And as fo2 Holloway's Cafe, the Ack was lo barbarous, that 
it could not be found otherwiſe than Murder; fo2 the Boy who 
was killed, gave the Keeper no manner of Pꝛovocation, but ſub- 
mitted himleik to his Mercy, and he turned him over to the 


2. Palice cannot be implied in this Caſe by killing the Set⸗ 
vant: without any Pꝛovocation, becauſe there was undutiful and 


this is not ſuch a Pꝛodocation which will juſtify the Maſter in 
cutting his Servant on the Head with a Swoꝛd, much leſs fo? 
killing him; but ſtill it is a P2ovocation, and the Books men⸗ 


tion, 
2 
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tion, that the Law implies alice where a Man is killed with--9 8. 67 B. 
out any Pꝛovocation; which is not this Calc, fo2 there was a 
15220vocattion. 

Butcher and others quarrelled, and in the Aﬀray the But- xv +: U 
cher was hurt. One of the Perfons in that fodmer Quarrel Go. Elis 9 
came by his Shop thꝛee Days afterwards aud made a wiy Mauth 4, 778. 14. ; 
at him; upon which he came out of His Shop and cut him on 
the Calf of his Leg with a Swozd, whereof he inſtantly died. 
Now here heing a kezmer Quarrel, which had continued three 
Days, the Court, upon che whole Patter, direfed this to be 
kound Murder; but it there had been no p2ecedent Quarrol, 0 
and the ound Had been given upon a ludden Provocation, by 1 
maktug a wp Mouth, Without anp Intention of killing at that 

Time, it had been otherwile. 


Curia. Jt was juſfifiable in the Servant fo uſe the Snead of 
the Sithe after a Cut made on his Head by His Maſter. The 
Pꝛovocation given to him was very ſlender, and may be eſteemed 
as none at all, becauſe after the Anlwer ſent by the Servant, 


the Jaifoner did expoſtulate with him fo2 ſome Time. Sed ad- 
journatur. 


Swinſted verſus Lydall. Trin. 8 Will. Rot. 229. 8 % 


408. 


N Action of Treſpaſs and falſe Impiſonment was brought 
/ A by the Plaintiff, and fo2 detaining him in Cuſtody until he 
had paid 11 s. fo2 his Deliverance. | 

The Dekendant pleads the JurisdiXion of the Court of Con⸗ 
(cience in London, That they had Power to make Ozders and 
erat Obedience to them. That an Ozder was made by that 
Court fo2 the Plaintiff to pay 10 s. 4d. &c. which he not per- 
kozming, the Defendant took him by Gertue of a Pꝛecept of 
that Court, and ſo juſtifies the Jmpztſonment, and detaining 
him till he had paid that Sum. 

To this Plea the Plaintiff demurred, becauſe the Juſkifica- 
tion wp not go to the whole Sum of 11 s. but only to 10 s. 
and 4 d. 

To which it was anſwered, That the Sum was no Part of 
the Treſpaſs, but only au Aggravation of the Damages; That 
the Tmpziſonment was juſtified, which in this Cale is ſufficient, 
lo that the Defendant could not be puniſhed fo2 falſe Jmp2iſon- 
ment, though he might fo2 Extoztion; but that muſt be by ano- 
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As foz Inſtance: In an Ation of Aſlault and Battery, and 
falſe Impziſonment, at Charlton, tiil he had paid 28 J. 

The Defendant pleaded not Suilty as to all beſides the Tm: 
pulonment; and as to that, he juſtified by a Pꝛocels out of the 
Court of Stannaries, by Ulertuce whereof he took the Plaintitf, 
and detained him till he paid the Money : and upon Demurrcr 
to this Plea, one Exception was, That the Oekendant having 
pleaded Not guilty as to all beſides the Jmpaiſonment, he muſt 
of Conſequence be guilty as to the taking the 28 J. and then 
the Juſtification of the Jmpziſonment till he had paid the 28 |. jg 
repugnant in it ſelf, ſo that he ought to have made a particular 
Anlwer to the Payment of the 28 l. | 

But the Court was of another Opinion, becauſe Having an: 
lwered the Jmpziſonment, that ſhall be a good Anſwer 1:kewiſe 
to the Papment of the Boney, fo2 that takes in the whole Sub, 
ſtance of the Attion. 

So that this Plea is good, though it doth not come up to 
the whole Sum; fo2 ik he had ſaid nothing to it, yet his [lea 


had been good. 


2. Another Exception was, That the Octendant did not (ct 
kozth, that he took the Plaintiff to carry him to the Compter. 

The Anſwer was, That 'tis ſufficient to ſay, that he took him 
Virtute Præcepti. Cis true, by Law the Defendant ought to have 
carried him to ]Iziſon, but he may keep him a reaſonable Time 
in his Cuſtody till he can find Ball, and 'tis not faiſe Jmpaiſon- 
ment, tho' he doth not immediately carry the Puloner to Gaol, 


Curia. This is a ſpecial Authozity given by AT of Partiiz- 
ment to this Court of Conſcience to commit, &c. but the Offi: 
cer is not to detain the Perſon in Cuſtody til! the Money is pald 
to him; fo2 neither he oz the Sheriff ſhould receive it, unlels 
'tis upon a Fi' fa, And afterwards in Hillary Teem koz this 
KgEcaſon Judgment was given fo2 the Plaintiff. , 
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Rex verſus Biſhop of Cheſter, Peirce and Cook. S. C. 2 Salk. 


560. 


Dis was a Tirit of Erroz to remove a Recod of Quare parliament 

; Impedit bzought agatnſt the Biſhop of Cheſter, and Ri- Caſes, 212. 
chard Peirce, and Richard Cook, fo2 hindering the Plaintiſf to Se Lupe 
| preſent to the Church of Bedall, ſetting fozth, That Queen Vile 3 1 

Eliz. 12 Feb. Anno 12. of her Reign, was ſeized of the Advow- 377. 
| (on of Bedall in Fee ut de uno groſſo, and being ſo ſeized, ſhe 4 Hod. 200. 
| p2cſented thereunto one John Tymms, prout by the Enrollment _ 224, 
| of ſuch JNelentation in the Court of Chancery, and there re- , 413. 
maining, it doth appear, That Tymms was inſtituted and in- 2 4-9. 32, 
ducked, and that after the Death of the Queen, the ſaid Advow:- 30, 154 
ſon delceuded to King James. 576 85 

That the Church being void upon the Death of T ymms, the 
Ring pꝛelented O2, Wilſon, and afterwards died (ct3ed, and the 
ſaid Advowlſon deſcended to King Charles J. 

That upon the Death of Dꝛ. Willon, that King pꝛelented 
Dz. Wickham, who was inſtituted and indufed, and died. 

That upon the Death of D2. Wickham, one John Peirce, the 
Father of Richard Peirce the now Dekendant, did p2eſent William 
Metcalfe by Aurpation, who was likewiſe inſtituted and indufed. 

That upon the Demiſe of that King, the ſain Advowſon de⸗ 
ſcended to King Charles II. who 28 Auguſti, Anno 1. of his 
Reign, did pꝛelent one Peter Samwaies, upon the Death of the 
ſaid Metcalfe, 

That the ſain Advowſon did afterwards deſcend to King 
James II. upon whoſe Abdication it came to King William and 
Qucen Mary. That the Church became votd by the Death of 
damwaies, (0 that it belonged to them to pꝛeſent, who were hin- 


dered by the Oekendants. 


The Defendants ID lea. | | 
The Biſhop pleaded, Chat he claimed nothing but as ©O2di- 
Wy upon which there was Judgment againſt him in common 
amn. 

The other Defendant Richard Peirce pleads, That bene & ve- 
rum eſt, that King Charles I. was ſeized of this Advowſon, de 
uno groſſo ut de feodo, prout in the Declaration, and that he 
preſented Dꝛ. Wickham, who was inſtituted, &c. But farther 
laith, That the ſaid King being lo ſeized, did by Letters Patents 
dated 19 Julii, Anno 14. of his Reign, grant the ſame to William 

tcckſtone, runc Armigero poſtea mititi, and to his Heits. 
OGggo08 That 
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That John Peirce did by Uſurpation pꝛeſent the (aid Metcalfe, 
and that Sir William Feekſtone releaſed the ſaid Advowſon tg 
Peirce and his Heirs; who thereupon became leized in Fee, am 
died lo ſeized. 

That the ſaid Advowſon deſcended to the Defendant Richard 
Peirce. That the Church became void upon the Death of Mer. 
calfe, and that afterwarys King Charles II. did p2eſent the aj 
Samwaies by Lapſe, who died; lo that now it belonged to him 
the ſaid Richard Peirce to p2eſent, and traverſed that King 
Charles I. died ſeized modo & forma. 

The other Defendant Cook pleads the like Plea by way gf 
Excuſe ; (fo2 he could not plead to the Right of the Advowſqh) 
and that Richard Peirce pꝛeſented him. 

The Attomey General demands Oyer of the Letters Patents 
of King Charles I. which are entered in hac Verba, reciting that 
Q. Eliz. granted to the Earl of Warwick, and his Hetrs, the 93a, 
no2 of Bedall, and the Advowſon thereunto appendant, habend, 
&c. in Capite by the foꝛtieth Part ot a Knight's Fee, which Bent 
deſcended to K. James, who 18 Auguſt, Anno 7. of his Reign, 
granted the ſame to Sir Chriſtopher Hatton and his Heirs ; and 
that the Advowſon did afterwards come to Str William Feekſtone 
and his Heirs, to whom the King did ratify and confirm the ſame, 

In which Gzant there is another Recital and Clauſe, con 

firming all that was granted by Queen Elizabeth and King 
James; and that Sir William Feekſtone, by Uertue of that Onant, 
claimed the ſatd Advowſon. 
That upon a Uacancy by the Death of one Petty, King James 
did preſent Dꝛ. Wilſon by Lapſe ; and after his Death King 
Charles preſented Oz, Wickbam, againſt whom Sir William Feck- 
ſtone bꝛought a Quare Impedit. 

That being at Jfſue, an Agreement was made, that Dy, Wick- 
_ (bould hold the Living during his Like. Then follow theſe 

oꝛds: 

{]. know pe therekoꝛe, That we ex ulteriori Gratia noſtra con- 
cedimus Wiliiclmo Feekſtone Militi advocationem donationem & 
liberam diſpoſitionem Ecclefiz de Bedall quando & quomodo it 
ſhall become void, Habendum to him, his Heirs and Afligns ; un: 
der whom Peirce the now Defendant claimed, 

Chis being the Caſe upon the Letters Patents and the 
Pleadings, there was a Oemurrer to this Plea, and Judgment 
given in the Common Pleas, Chat the G2zant made by King 
Charles I. was a void Gyant, becauſe it was of this Abvowlſon 
as appendant to the Mano? of Bedall, when it was an Advoty- 


ſon in G20ls ; and if fo, the Defendants have not well induced 
the Craverle. Jt 
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It was now argued fo2 them, That the Letters Patents 
were good; fo2 admitting that this Advowſon was granted by 
| the Queen to the Earl of Warwick, as appendant to the Ma- 
| no, when it was in Szols; it doth not therefoze follow that 
King Charles, reciting that void Gzant in his Letters Patents, 
| can give no Title to Sir William Feekſtone ; fo2 every Miſtake M1 
o Pilappꝛehenſion tn Letters Patents will not make them void: A 
as fo2 Jnſtance, Ik the Ring ſhould be miſtaken in the Law, ; 
when he ts truly iukozmed of the Fa, that will not make his 
But it doth not appear that the Queen was miſtaken in her 4 
G2ant, fo2 the was not only ſeized of this Advowlon, but of the A 
Yano? of Bedall by the Death of one Simon Digby ; then ſhe AM 
granted it as an Advowſon appendant, and K. Charles 1. granted 
it as ſuch. Therefoze it muſt be a very immaterial Allegation at 
this Lime to (ay, that it was in G2oſs, eſpecially ſince it tends 
to vitiate two Royal Gzänts, one of them being made above 
one hundzed and twenty Years ſince: So that tho' the Queen 
might be miſtaken then, pet that Miſtake ſhall not turn to the 
Hꝛejudice of the Defendant's Title now, becauſe of the Length 
of Time; fo2 they cannot take Jſſue upon it, whether Appendant 
0) not, 02 traverſe that it was an Advowſon in G2ols. 
Neither doth the Attoznep General rely upon this wholly as 
his Title, but he goes on and lays a Seifin in King James and 
Charles ; he might have begun it in either of thoſe Kings, which 
would have been good to reveſt the Advowſon in the Crown; 
and there was no Meceſſity to reſo2t to the Seiſin of the Queen, 
fo it is not material whether ſhe was ſeized of this Advowſon in 
Gzols oz not, o2 whether ſhe was ſeized at all, becauſe the De⸗ 
fendant could not take Iſſue upon it, oz traverſe it: So that it 
eing not material to their Citle, and they having no (Clap to 
come at it in Pleading, this Court will not take Motice of it; o: 
i it doth, the Judges will expec a very clear Evidence, that it 
was an Advowlon in Szols in the Queen, befoze they will avold 
thoſe Letters Patents by a Suggeſtion that it was not. 
It is plain, that the Queen granted the Advowlon to the Earl 9 E. 4. 39 a. 
of Warwick, and whether Appendant o2 not, is but Surplulage, 14 H. 4. 31. 
and need not be ſet fozth. As where the Demandant bꝛought a © 
Fozmedon in Deſcender upon the Gzant of a Reverſion to two 
by Fine, the Remainder to his Anceſto2 who was ſeized, &c. the 
Tenant would have taken Advantage that there was no ſich 
Fine: But the Court would not admit it, becauſe the mention- 


ing a Fine was but Surplulage; foz a Fozmedon in Delcender 
map be maintained without Deed oz Fine. 


2 So 
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1 Rep. 41. So where the Defendant pleaded to an Inkozmation of Intru⸗ 
Moore 413: ſion, That befoze that Time Anne Counteſs of Warwick wag ſe. 
1 375 ſed in Fee, and that ſhe Anno 3 H. VII. levied a Fine to him, 
1 Fo. 79. and the Heirs males of his Body, the Keverſion to the Coun. 
tels and her Heirs, after whole Death it deſcended to Edw. Earl 
of Warwick, her Couſin and Heir, who Anno 19 H. VII. was 
attainted of Treaſon by Aﬀ of Parliament: By which Statute 
it was enafed, That he ſhould forfeit all his Lands; la that H. VI. 
was ſeized of the Reverſion in Fee. After whole Oeath, both 
the Eſtate⸗Tail and Reverſion in Fee deſcended to H. VIII. That 
5 julii Anno 23. of his Reign, it was found by Office, that the 
Counteſs did levy a Fine, that ſhe died ſeized of the Reverſion, 
that it deſcended to the Earl of Warwick, that he was attainte 
of Treaſon Anno 19 H. VII. by Foꝛce of which Attainder King 
H. VII. was ſeized in Fee, and did ſeized ; after whoſe Ocath it 
deſcended to H. VII. who granted it to one Walſh. 

Exception was taking to this Pleading, becauſe it did nat 
appear when the Earl of Warwick died; fo2 tho” it is ſaid in the 
At of Attainder, That he ſhall forfeit; yet thoſe Tos veſt ng 
thing in the King at Common Law until Death o2 Ditice found; 
ſo that there could be no Seiſin in H. VII. as alleged; and if fs 
it could not deſcend to H. VIII. therefo2e that Allegation being 
Wrong, it made the Gzant to Walſh void. 

But the Court was of another Opinion, That the JIlea was 
good in Subſtance, fo2 they would not take Notice of the 
Seiſin of H. VII. and the Deſcent from him to H. VIII. fo 
that was altogether immatcrtal, becauſe H. VIII. was entitig 
by Gertue of the Office found, and therefoze His Szant to Wall: 
was good. 

Do here the Court will not take Notice, whether the Quec! 
was ſeized of this Advowſon either as Appendant oz in Gzols: 
Foz when Ring James, and King Charles, had p2eſented to thr 
Church, and their Pꝛelentees were inſtituted and inducted, and 
enjoped the ſame under ſuch Pꝛeſentations, it is not material 
whether the Queen was leized 02 not. 

Neither can it be objecked, That the Defendant in ID leading 
hath alledged this Advowlon to be in Gꝛols. It is true, he ſait), 
That bene & verum eſt, that King Charles was ſctzed thereof it 
Fee ut de uno groſſo, but that cannot be any Conceſſion that ! 
was lo in the Queen. 

And after all, admitting that the King was miſtaken in the 
Law, pet if he was truly inkoꝛmed of the Fat, ſuch a bare Yi 
{fake ſhall not avoid his Grant, 
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pere the Letters Patents ok the Queen are truly recited, of 

| which he was well appziled; then there happens to be a falſe 

| Suggeſtion of the Patentee, and the King ratified and confirm- - 
ed it, but did not grant all that was in thole Letters Patents. 
Nov if he appꝛehended that the Advowſon paſſed by this Gzant, 

| it is his own Collection, and not what was falfly ſuggeſted by 

| Sit William Feekſtone. | 

So is my Loꝛd Chandois's Caſe, to whom H. VII. granted a Rep. 55. 
Yano? in Tail. And the lame King by other Letters ]Iatents 72. 224. F 
| reciting the fozmer Szant, and that in Conüdcratton of the 2 4: &-. A 
| Surrender thereof to be cancelled, that he was and is lelzed in 577 7” A 
| Fee, did grant the ſaid Yanoz to Husband and (Aike, and to % 3, , 3 
| the Heirs of the husband, &c. 92 9. 76, 112, 4 
Now tho? by the Surrender of the firſt Letters Patents, the b. 
| Eſtate-Tail was not determined, and ſo the King not leized of 4 
the Mano? in Fee as he recited he was in the ſecond G2ant, fo2 1 
| he had only a Reverſion in Fee expeckant upon the Determina- A 
tion ok the Eſtate-Tail ; pet that Clauſe, (viz.) By Vertue where. 
of we are ſeized in Fee, was but what the King colleqged to be l 
the Conſequence of the Surrender. So that being truly inkoꝛm⸗ 1 
ed by the Party both of the Jntatl and the Surrender, the Bt- | 


| ſtake which he made in the Law being no Part of the Conſide⸗ 

ration ſhall not avoid his Oꝛant. | if 
But admitting in the p2eſent Caſe, that the Queen was mi- 1 
ſtaken in her Szant, and fo it became void ; yet King Charles "A 


| having recited the ſame by other Letters Patents, and having 
granted this Advowſon to Sir William Feekſtone, and his Heirs, 
non obſtante aliquo defectu vel aliquibus defectibus in the Queen's 
Grant, he hath a good Title by ſuch Gzant ; fo2 otherwiſe theſe 
(Uowds ſignify nothing: But the natural Senſe and Meaning 
of them is, That if the G2zant of the Queen was not good, yet 

| this ſhall be a good G2ant to the Patentee. | 

Therefoze it is a good Rule taken in the Earl of Cumberland'g g Rep. 167. 
Caſe, That if the King's Gzant map be taken to two Intents, Lav 39, 40. 
one of which may be good, and the other not; it (hall be conſtru⸗ 

cd to ſuch an Intent, that the Gzant map take Effet : 

As if he grants totum illud Manerium ſuum five totam illam f 
ReQoriam five Advocationem, &c. JNow if he had a Manoꝛ and I 
no Ref#02y, 02 an Advowſon and na Reftozy, oz a Manos, oꝛ a hs 
Refozy impꝛopziate; yet that which he had ſhall paſs, becauſe it N 
was the Effet of the Gzant. So here, whether the advowſon 
was Appendant oz in Gzols it is not material, fo2 nothing ſhall 


paſs but what the King had. 
Þhhhb After- 
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= Afterwards in Uillary-Term the Court gave Judgment, viz 
Two Judges were of Opinion againſt the Judgment in the Com. 
mon Pleas, not upon the Watter in Law, but fo? the Uariancy 
between the Pleading and the Letters Patents; fo? the Defey, 
dant hath ſet fozth a Gzant made to William Freekſtone, tunc Ar. 
migero poſtea Militi, and upon Oyer of the Letters Patents | 
is to William Feekſtone Militi. 
2 Inf Now he could not be a Knight and Elquire at the ſame Time. 
*ha A * Knight is a Tloꝛd of Dignity, and Part of his Mame, but 
tion 33. Elquire is not; and fo are all the old Authottes., 
A Biſhop entered into a Bond; the Obligee was then an 
Eſquire, but akterwards made a Knight, and died. An Action gf 
„H. 4. 7. b. Debt was bzought againſt the Biſhop by the Plaintiff, and gx. 
14 H. 6. 15. £Cuto2 of ſuch a one Eſquire ; which was acco2ding to the Bond: 
Bro. Tile But Rickhill, Chief Juſtice of the Common Pleas, gave Jug: 
—= "14 ment, That the Writ Gould abate, becauſe he was not name 
Knight. 
22H16. 29. b. So where the Heir apparent ok the Earl of Shrewsbury 
Bro. Ticle bꝛought an Aﬀion by the Mame of John Talbot Knight, and 
Neſne 61. pending the Suit, his Father died: The Queſtion was, (the: 
ther the TWrit ſhould abate, becauſe the Plaintiff was then an 
Earl? Priſott, Chief Juſtice of the Common Pleas, held that it 
ſhould not; but it was fo2 this Reaſon, becauſe his Dignity 
deſcended to him by the Ad of God: But if it had come to him 
by the At of the King, it had been otherwiſe. | 
Laich. 161. It ig likewiſe ſo where there is an Addition of Knight, when 
, the Perſon is not knighted, as where it is omitted when he is 
Lit. Rep. 81. really ſo; fo2 in both Caſes it is void in“ Pleadings oz Gzants, 
Fones 215. tho' not in a Conveyance : And the Reaſon is, becauſe Knight 
4 _ -4% being made Part of the Name ok the Szantee, when in Truth 


Bro. Grants, YE was not ſo, he cannot be intended to be the ſame Perſon 
Placito 50. mentioned in the Gzant. 
$ Ed. 4. 23. a. Ng to the Lo2d Ever's Caſe, who had a Gzant made to him by 
791g 940 the Name of Ralph Ever Knight, Lo2d Eure, when he was not 
2 Kol. Abr, At that Time a Knight. It is true, it was held good, becauſe 
198. ſatis conſtat de Perſona by the Addition of Lozd Eure, fog there is 
2 Go. 240, but one Lozd of that Name in England, and therefoze the Addi 
1 Bulſt. 21. tion of Knight, tho' falſe, ſhall not vitiate the true Deſcription 
Idem. of the Perſon. 

So if a Sant ſhould be made to John Biſhop of Winton, when 
his Name was Peter, the Gyant is good; fo2 there is but one 
Biſhop of Winton, and therefoze he is ſufficiently deſcribed by 
that Addition. | 


I Econtra. 


— . —_—_—_—_—_——__—_—_—_—_ 
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Econtra. | 
But the Chief Juſtice, and Rokeby Juſtice of B. R. were 
of Opinion, That this was a good Gzant in Law; fo? they 


A 

did not ſpeak to the Cariance between the Pleadings and the | 
Gant. | 4 
They held, that it was not material to alledge the exact Time 1 


when the Queen was ſeized of this Advowſon in G2als, it is ſuk⸗ 
ficient to alledge a Seiſin generally; and therefoze an Admiſion fl 
of that which is immatertal will not help. x 
As in Debt upon Bond, conditioned; That if the Plaintiſ 2 Zo». 99. q 
did not depart out of the Dekendant's Service without his 4 
Leave, &c. then if he paid the Plaintiff 100 l. within twenty- 9 
tight Days, upon Demand, the Bond ſhall be void. The De- x 
fendant pleaded, That the Plaintiff 4 Maii, 30 Eliz. departed A 
out of his Service, and without his Leave. A 
The Plaintiff replied, That 6 Septemb. in the lame Pear ſhe 5 
departed with Leave; and that afterwards 4 Octob. ſhe demand⸗ 
ed the 1001. which the Defendant refuted to pay, abſque hoc that 
ſhe departed 4 Maii without Leave, 
It happened that the Demand was laid to be 4 Octobris, and 
the Writ was Teſte 18 October, ſa that there was not twenty- 
eight Days between the Demand and the Action bꝛought; yet 
the Plaintiff had Judgment, tho' upon his own ſhewing he 
brought the Aﬀton fourteen Days too (oon; fo2 the Jſſue was 
upon the Departure, and the Demand in the Replication was Hob. 71. 
altogether immaterial, and therefo2e ſhall be rejecked as Surplul⸗ 
age. | 
Every Thing in a Szant ſhall be intended to be good, ik the 
contrary doth not appear. As in Debt upon the Starute 2 Ed. 6. 
fo2 not ſetting out Cithes, the Plaintiff declared, That the De. 2 Go. 679. 
kendants were Dccupters of one hundzꝛed and twenty-eight Acres 
of Meadow in Radley, and he derived a Title under Letters 
Patents of Q. Elizabeth to himlelf fo; Life, out of which, &c. 
The Defendant crayed Oyer, &c. and it appeared that the 
Queen demiſed the Tithes of certain Lands in Bremere, and 
Barton Bremere in the Pariſh of Radley, but did not mention 
the 128 Acres, &c. yet upon Demurrer Judgment was given 
{02 the Plaintiff, tho' it did not appear that the Tithes of 128 
Acres was granted to him by thoſe Letters Patents; neither 
was it averred, that thoſe Acres were any of the Lands men⸗ 
tioned in the Letters Patents, becauſe the Plaintiff had alledged 
that the Queen granted to him prædictas 'decimas, * 8 a 
uttictent 
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Co. Entr. 
477. b. 


8 Rep. 166. 


( Pep. 63. 


i Koll. Rep. 


23. 


ſufficient Averment that thoſe Tithes paſſed by that Szant; and 
if it had been otherwiſe, the Ocfenvant ought to have pleadiy 
uod non concellir. | 

Then as to the other Matter, this 2dvowſon might be ap. 
pendant when the Earl of Warwick had it, and ff might after: 
wards be in Szols. It was certatiily once Appendant to the 
Manoz; and this appears in my Lozd Coke's Entries, fo? there 
we find that one Digby was Tenant in Tail of this Panoz, 
who committed Treaſon, and the Church being void, the Queen 
pꝛeſented, then the Advowſon muſt be in G2oſs. The Tenant 
in Tail was afterwards attainted, then it became Appendant g. 
gain by reaſon of ſuch Attainder; fo2 there was no At done tg 
ſever the Advowſon from the Reverſion in Fee. 

But if it did not appear to be Appendant at the Time ol. 
the Queen's Gant, yet it will paſs by that Szant of Charles |, 
fo2 it is granted in full, expꝛels, and large Moꝛds, without any 
manner of Reſiri#ton. And there are ſtronger Cales than this, 
where the King's Intention appearing to paſs an Interet, 
though there happen a Fault in the G2ant, pet it ſhall paſs ac. 
cozdingly. 


To Inſtance in ſome, viz. As where Edw. II. by Letters Pa. 
tents granted the Caſtle and Manoz of Skipron in Craven to 
Robert de Clifford in Tail, and H. VI. granted reverſionem 
præd. Caſtri & Manerii to Thomas Low Clifford, necnon Ca- 


ſtrum & Manerium præd'. Now if the Eſtate-Tail was good, 


then he had granted the Reverſion only ; if not, then by the 
Toꝛds necnon Caſtrum & Manerium præd', he granted the Pol- 
ſeſſion. 

So a Szant of a Pano, though it is not really ſo, but 
ay in Reputation, is a good G2ant, and the Mano? will 
paſs. 

There are many other Caſes in the Books where the 
King's Ozants have been adjudged good, and many favolt- 
rable Conſtruttons have been made by the Judges to ſuppo!t 

them. h 

As where the Surrender of Lands in Suſſex was made the 
Conſideration of the Queen's Szant, when in Truth the Lands 
were in Eſſex, and ſo the County miſtaken ; yet the Gzant was 
held good, becauſe a Milpziſion in the Recital of a Thing ſhall 
not make the G2ant void. 


I S0 


; 


Pale ac omnes decimas, &c. quæ quidem omnia & ſingula præmiſſa 118. 
| are of the true yearly Ualue of 32 l. and at the Time of this 
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So likewiſe where Edw. 6. granted Totam illam Rectoriam de 2 40. Rep. 


Gant there was a Farm in the Pariſh of Dale, in Leaſe under 
a yearly Rent. Mob the (lows, Quæ quidem omnia, &c. refer 
only to Tithes of that yearly Ualue, and it may be the King 
intended to paſs no moze; pet having granted 1 otam illam Re- 
dotiam generally, it was adjudged, that the Tithes of that 
farm ſhould paſs, though it made it moze than 3z 1. per An- 
num. 

The true Tay had been to have taken Jſſue upon the Tra- 


vcrle, 


Gatchouſe verſus Row. AC alt 


663. 

Wear of Erro2 on a Judgment in the Common Pleas, in % _,,, 

an Action on the Caſe upon an Indebitatus Aſſumpſir and 22, 260, ; 
Quantum Meruit, bꝛought by Gatehouſe fo: Meat, Dink, &c. C. 
which the Defendant had when he ſfood ko: Burgeſs toz Stock- 1 Sun. 6, 
bridge, and Declared upon thꝛee ſeveral Pꝛomiſes, the laſt of 1.84 209. 
which was thug, (viz.) Cumque etiam prad. (the Defendant) in 3 ze. 55. 
conſideratione that the Plaintiff at his Requeſt had found and Fare. 143. 
p2vided fo2 him Meat, Dink, &c. ſuper ſe aſſumpſit, and doth 
not ſay, that the Defendant ſuper ſe aſſumpſit. This Cauſe 
being tried at the Allzes at Winton, and a Cerdit fo2 the Plain⸗ 
tif Garehouſe, and entire Damages given; it was now moved 
in Arreſt of Judgment, Chat the laſt was a void Pꝛomiſe, be- 
cauſe ft was not alledged, That the Defendant had promiſed : Sg 
that poſſibly a Stranger might make the ]92omiſe, and then the 
Defendant is not bound by it. 

It cannot be taken by Intendment to be the Oekendant, be⸗ 
cauſe it is the very Giſt of the Action, and ſince the Jury have 
found that Row ſuper ſe aſſumpſit modo & forma, and have aſſeſ- 
led entire Damages occaſione præmiſſorum, and every Pꝛomiſe 
being a diſtinck Declaration, and one of them being wꝛong laid, 
it is therekoꝛe naught. 

As fo2 Jnſtance, in Aſſumpſit the Plaintiff declared, That in , K 
Conſideration he would marry the Defendant's Daughter, ſuper 912. 
ſe aſſumpſit, to pay the Plaintiff 100 l. Upon Non aſſumpſit , 30. 
pleaded, the Plaintiff had a Uerdif, but the Judgment was ar- 2. 
teſted, becauſe it was not alledged that the Defendant ſuper ſe 


aſſumpſit, which is this very Cale in Point. 


Jitt This 


5 
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Vide 1 Salk. This might have been good in an Indebitatus Aſſumpſir, be. 
23, 24» 27» cauſe where there is a Debt, the Law fireth a Pꝛomiſe upon the 
ev. Debto? to pay it. 


IS an... 


Econtra. 
To which it was anſwered, That if the Conſideration be void, 
then the Jury have not given Damages foz it, fo2 they cannot 
give a Uerdit either fo2 no Pꝛomiſe, o2 a bad Pꝛomile. 
As to that Caſe in Croke befoze-menttoned, there were thye 
Perſons named in that Declaration, of which the Defendant's 
Daughter was laſt named, and the Wo2ds ſuper ſe aſſumpſit jm; 
mediately following might relate to her, which was the Reaſoy 
of that Judgment; but here there are but two Perſons named, 
ſo that when the Plaintiff declares againſt the Defendant, it 
muſt of neceſſity be intended, that the Defendant aſſumpſir, and 
no Body elſe, becauſe the Conſideration ariſes from him, and 
thoſe Mozds, Cumque etiam in the third {2omiſe, couple that 
Sentence to the firſt, | 
1 Sid. 306. Ik it had been, that the Plaintiff aſſumpſit to pay Himſelf, it 
2 Vent. 141. had been good after a Uerdift, 
Cro. Elix. So if there are (ſeveral Conſiderations alledged in one Decla: 
848. ration, and one of them is ſufficient, though the other are 
wong, both as to Batter and Fozm, pet the Declaration will 
be good. 
Sid. 292. Sao where an Aſſumpſic was bought againſt an Erecuto? upon 
Lach, 125. the Pzomiſe of the Teſtatoz, and the Dekendant pleaded, That 
he himſelf made no ſuch Pꝛomiſe; after a Uerdift it ſhall be it: 
tended to refer to the Pꝛomile of the Teſtatoz. 


Afterwards in Hillary-Term the Plaintiff Had Judgment, it 
being after a Cerdif. 


Warſopp verſus Abell. Trin. 8 Will. Rot. 594. 


coo IN Treſpaſs and Ejettment koz a Copyhold, upon the Demiſe 
"main. 4 Of john Spencer, the Jury found a Special Uerdi# ; the Sub- 
der vells be- ſtance whereof was, That John Spencer purchaſed this Copy: 
tore Admit- hold, and on the 23d of October, Anno 1652. took a Surrender 
Om thereof to the Ale of Himſelf fo2 Life, then to Alice his Wife 
fo? Life, and to the Survivo2 of them; and after their Deceale, 

then to the Ale of the laft Mill of the ſaid John Spencer, and fo? 

Default of luch TU, to his own right Heirs, and that he was 

admitted, &c. That he made a TUill, and deviſed all his whole 

Eſtate, both real and perſonal, to Alice his Mike, _—_ 4 

2 cceaes 


— — — _ = © —_ ——— bk. A. a nn 


Deteale, the Remainder to be divided between his Relations on Vide 1 Sall. 
both Sides, accozding to the Diſcretion of his Executoꝛs, and 185. 


— 
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died. 

They find that the Executozs did enter with an Intent to di⸗ 
vide the Eſtate, purſuant to their Till ; but that they were not 
admitted to this Copphold. | 

So that the Queſtion was, That Eſtate was veſted in them 
befoze Admittance, and what paſſed by this TUill ? 

And it was held, That the Admittance of Tenant fo2 Life, 
upon a Surrender, is an Admittance of thoſe in Remainder. 


Bennet verſus Talbot. «& x $4 [ 
212. bf 


he Treſpaſs the Plaintiff declared, De Placito quare vi & ar- 
mis clauſum ipſius (the Plaintiff) fregit & intravit & herbam 


pedibus ambulando conculcavit & cum averiis Bobus & Vaccis 


did cat his Gzals, necnon that the Dekendant being an inferio2 


Tradeſman, viz. a Clothier, adrunc & ibidem in clauſo prad. 1 
venatus fuir & alia enormia ei intulit contra pacem, & contra fo2- 9 
mam ſtatuti, &c. | : 

There was a general UGerdid fo2 the Plaintiff at the Alizes J 
at Salisbury, and it was moved in Arreſt of Judgment, becauſe 10 


part of the Acton was koz a Treſpaſs at Common Law, and 1 
Part upon the Statute; and having conckuded contra formam 4 


The Statute 13 R. 2. enats, That no Layman who hath not 13 K. 2. cap. 1 
Lands of the yearly Value of 40. nor Clerk who hath not 10. 13 | 9 


per Annum Revenue, ſhall have or keep a Greyhound. 
The Statute 22 & 23 Car. 2. p2ovides, That Perſons not ha- 22 Car. 2. 


ving Lands, or ſome other Eſtate of Inheritance in their own or cp. 25. i 
Wives Right of 100 J. per Annum, or of 1501. per Annum for Life, | 
or for ninety-nine Years, ſhall not keep Guns, c. And in the 1 


ſame Pear it was enacked, That if the Jury find the Damages un- 
der 40s. in Actions of Treſpaſs, the Plaintiff ſhall recover no 
8 2 and if more Coſts are awarded, the Judgment ſhall 
void. | 
By the Statute 4 & 5 Will. it is enaded, That all and every | 
Law and Statute now in Force, for the better Preſervation of the b 
Game, ſhall be duly pur in Execution. bit 
Then there is this Clauſe, (viz.) And whereas great Miſchiefs K 
do enſue by inferior Tradeſmen, Apprentices, and other diſſolute 
Perſons neglecting their Trades and Employments, who follow 
Hunting, Fiſhing, and other Game, to the Ruin of 3 
an 
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S. C. 1 Salk. 


345. 
Vide Ibid. 


351. 


two others fo2 being p2zeſent, and abetting, and concluded con. 


and Damage of their Neighbours; for Remedy whereof, Be it 
enacted, &c. That if any ſuch Perſon, as aforeſaid, ſhall preſume 
to Hunt, Hawk, Fiſh or Fowl (unleſs in Company with the Maſter 
of ſuch Apprentice duly qualified by Law) ſuch Perſon or Perſong 
ſhall be ſubje& to the Penalties by this Act, and ſhall or may be 
ſued and proſecuted for their wilful Treſpaſs in ſuch their comin 
on any Perſon's Land, and if found guilty, the Plaintiff ſhall not 
only N his Damages, thereby ſuſtained, but his full Coſts of 
Suit, Gc. 

Now this Clauſe is a Repeal of the Statute 22 & 23 Car. 2. 
——_ gives no moze Coſts than Damages. As to the Matter 
of Coſts, 

It was ſaid, This was an independent Clauſe ; the Plaintiff 
ſhould have declared that he hunted, being an inferio2 Trade, 
man, which had been ſufficient to entitle him to Coſts upon a 
— Law ; and the beſt ay had been to omit contra formam 

atuti. 


As fo2 Inſtance: One was indicked fo2 ſtabbing another, and 


tra formam ſtatuti; they were all found guilty, when it is plain 
he could only be ſo who gave the Strotze; yet that Jndi#ment 
was held good, becauſe they might Have been found guilty at 
Common Law upon the lame Jndifment ; fo2 the Statute doth 
not alter the Mature of the Dffence, but takes away the Pyivi: 


lege of the Clergy allowed by Law, and need not conclude concra 
formam ſtatuti. 


But this being moved in Hillary. Term, the Court was of 
Opinion, that where a Statute makes an Offence, the Conclu⸗ 
ſion muſt be contra formam ſtatuti. But this was an Offence 
bekoze the making that Ac, which onlp repeals that Clauſe of 
the Statute 23 Car. 2. and therefoze tho' the Occlaration con- 


cludes contra formam ſtatuti, it is well enough: Aud lo the Plain: 
tiff had Judgment niſi cauſa. 


Bracey verſus Harris. 


Racey was ſummoned befoze the Commiſſioners of Bank 
DD rupts, to give an Account of the Bankrupt's Eſtate. 


The Queſttons demanded of him were, 


t. To give an Account of all Matters which he knew con- 
cerning the ſaid Eſtate. 


2 | 2. When 


7 — — 
„ — 


Term. S. Mich. 8 W. 0 309 


* — 


2. When and in what Manner he did aid and abet the Bank: 
| rupt in carrying away his Effe#s, oz in imbezilling o2 conceal- 
ing the ſame ? 


CUhich Queſtions he refuſed to anſwer, becauſe the firſt was 
| too general, and the other was to accuſe Himlelf; fo that he 
would be liable to the Penalty of * double the Ualue of the + „, 5... 
Goods which were concealed: He was willing to anſwer what 13 E=. 
he could at peſent, oꝛ to any particular Queſtion which the Com. 7: 
miſſioners ſhould ask. 5 
But upon his Refuſal to anſwer thoſe two Queſtions, he was 
committed ; and having bzought an Habeas Corpus, it appeared 
upon the Return, that the TUartrant of Commitment concluded, 
that Braccy ſhould be committed until he conform to the Authori- 
ty of the Commiſſioners : TUhich was now alledged to be a void 
Commitment, becauſe they have a ſpecial Authozity given them 
by Act of Parliament, Thar if the Party ſhall refuſe to be worn, Fac. Cap. 
and to anſwer ſuch Queſtions as ſhall be miniſtred to him, that 15. 
then the Commiſſioners, or the greateſt Number of them, may 
commit the Perſon refuſing to Priſon, there to remain without Bail, 
c. until he ſubmit to the Commiſſioners to be examined, and 
not till He conkozm to the Authozity of the Commiſſioners : And | 
therefoze it was moved, that he might be diſcharged. N 
To which it was anſwered, That as to the general Queſtions, bl 
the Statute doth not give the Commiſſioners Power to ask [i 
ſuch Queſtions, even of the Bankrupt himſelf; and that the 
Concluſion of the Warrant is well enough, fo2 the TUozds of 
the Ac are, That the Commiſſioners may commit till he ſubmit to 
be examined; which ts a Conſequence that he conkozm to their 
dauthozity. 


Curia. But the Court ſeemed to incline, That the Party Yide Po, 
need not pay an univerſal Obedience to the Commiſſioners, ſo = 8 
as to anſwer all Queſtions, but only to examine him what he r. 
knows concerning the carrying away any Part of the Bank- 
rupt's Eſtate by any Perſon, but not by himſelf. | 

But fo2 that Fault in the Concluſion of the TUarrant of 
Commitment, Bracey was diſcharged, 


K k K K Jones 
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22 Aſſiſe, 
Placito 83. 


27 H. 6. 6. a. 
2 Koll. Abr. 


275. 


Weſtm. prad. remanen. ſuper quo præd. (the Plaintiff) poſtea ſcibt 


Jones verſus Bodiner. Paſch. 8 Will. Rot. 382. 


AY Aion of Treſpaſs was bꝛought in this Court fo? taking 
the Plaintiff's Sheep. 

The Defendant pleaded his Puvilege, as an Attoꝛnep of the 
Court of Common Pleas. 

The Plaintiff reply'd, Quod per aliqua præallegat. Curia hic 
a cognitione Placiti præd. repelli non debet quia dicit quod præd. 
WilFus Bodiner tempore exhibitionis Billz ipſius (the Jalaintif) 
ſeil't 25 die Maii Anno Regni Dom. Will'i Tertii nunc Regis Anglia, 
&c. Octavo, fuit in cuſtodia Mar. Mareſc. Dom. Regis coram ipſo 
Rege exiſten. ſcil't apud Weſtm. præd. in Com. præd. ad ſectam cv. 
juſdam Catherinz Madern vid. in quodam Placito tranſgr. & adtunc 
& ibidem per Curiam præd. idem Will'us tradit. fuit in Ballium in 
Placito ptæd. ad ſectam dictæ Catherinæ prout patet per Recordum 
inde in Curia dicti Domini Regis coram ipſo Rege nunc hic apud 


codem 25 die Maii Anno Octavo ſupradicto (Placito præd. præſat. 
Catherinæ minime determinat. exiſten.) ſecundum conſ. hic a tem- 
pore cujus contrarii memoria hominum uſitat. & approbar. Billam 
ſuam verſus præd. Willum in Curia hic exhibuit prout ei bene l. 
cuit & hoc paratus eſt verificare unde petit judicium & quod præd. 
Will'us ad Billam ſuam præd. reſpondcar, &c. B. S. 


Demurrer, and Joinder in Demurrer. 

It was inſiſted fo2 the Defendant, C hat he being in the Eu- 
ſtody of the Marſhal, ſhall not hinder him from pleading his 
Pꝛivilege of an Attomey of the Common Plcas; and to pzobe 
it, a Caſe was cited out of the Pear-Book, which was an 
Action of Treſpeſs bꝛought in B. R. ſuppoſing it tg be done in a 
Franchiſe, and the Ballti? of that Franchiſe demanding Cog: 
nizance (which is the ſame Thing as jÞ2ivilene) it was oppoled, 
becauſe it was not claimed whilſt the Proceſs was continued: 
But ve Court was of Opinion, that it might be demanded at 
any Time. _ 

Tt is by Compulſion of Law, that the Defendant was in 
Cuſtody of the Warſhal, aud therefoze he ſhall have his Paivilege 
of Attomey of the Common Pleas ; but if he had admitted the 
Jurisdicion of B. R. it had been otherwiſe, 

Judgment, that the Bill ſhall abate. 


4 Norris 


— — — ——  — —⅜— — — — — m —— — 2 —ͤ— “! — — — — — — 


Term. S. Mich. 8 W. z. TT 


Norris verſus Mawditt. Mich. 8 Will. Rot. 169. 


Bit of Erroz on a Judgment in the Common Pleas, in an 


turn of a Burgeſs to ler ve in Parliament fo2 the Bozough of 15. 

Leverpool : The Adion was, Ad reſpondend. tam Dom. Kegi quam % 1 f. 

(to the Plaintiff) qui ſequitur, &c. 3 
The Statute enacs, That if any Mayor, Cc. ſhall return other Poles. 45 

than the Perſon choſen by the Burgeſſes of the Borough where ſuch Fre 13. 

Election ſhall be made, chat he ſhall forfeit to the King 40 J. and d. 45, 

alſo gives an Action of Debt for 4010. againſt ſuch Mayor, Oc. his 2 Keb. 36s 

Executors and Adminiſtrators, to any Perſon choſen and not retura- 389, 664. 

ed, or to any other Perſon, who in Default of ſuch Burgeſs ſo cho- 1 Salt. 19. 

ſen, will ſue for the ſame. ——_ 503, 
The Plaintiff declared, That the Town of Leverpool was 

an ancient Bozough, out of which two Members were fo be 

choſen to ſcrve tn Parliament by thole Burgeſſes there, who 

have a Right to vote : That upon the Death of the Earl Ri- 

vers, his Honour deſcended to the Lo2d Colcheſter, who ſerved 

fo that Boꝛough; and that he being removed to the Houle of 

Peers, a Crit iſſued out of Chancery, direfted to the Chancel- 

lo of the Dutchy of Lancaſter, &c. whs direts his TUrit, under 

Sea! of the County Palatine of Lancaſter, to the Sheriff of that 

County, commanding him to cauſe another Burgels to be elec⸗ 

ted in his Boom: That the Sheriff made a Piecept to the 

Yays?, &c. of Leverpool, commanding them to p2oceed to an 

Cieftton, &c. That the Plaintiff, on ſuch a Dap and Year. 

was, and is ſill a free Burgeſs of that Place, on which Day 

he was choſen a Burgeſs to ſerve in Parliament fo2 that Bo- 

rough, in the Room of the Lo2d Colcheſter ; but that the Defen- 

dant had returned Mz. Brother ton. | 
There was a Judgment againſt the Defendant by Default, 

and a TUrit of Erro2 bꝛought, and the general Crro2 aſſigned, 

And now ſeveral Exceptions were taken to the Declaration: 


1. As to the Perſon (ſuppoſed to be elecked, he ſhould have 
averred, That he was none of thoſe excluded by the Ac, as 
Sheriff, Lawyer, Merchant, oz Inkant; fo2 the Authozity given 
by the At is limited, both as to the Perſon to be choſen, and by 
whom the Choice is to be made; and the Jlainti had not 
bzought himlelk within either. * 

2. 


Ation of Debt bought upon the Statute koz a faiſe Re. 2, zz. 6. cap, 


** 63: 
1 And. 138. 


Cro. Elix. 
621. 
Moore 911. 


Raſt. Entr. 
446, 186. 
Placit, Red. 


72. 
Plond. 118. 
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23 H. 6. ch. 2. This Acton is founded on the Statute 23 H. 6. which di⸗ 
15. reis how and in what Manner the Sheriff, after the Receipt of 


the CUrit, ſhall make his Pꝛecept under his Seal, (viz.) To the 

Mayo?, &c. (reciting the TUrit) and commanding him by the 

_ Precept (if it is in a Bozough) to chule a Burgeſs by Bur. 
elles. 

; But this Pꝛecept, ſet foꝛth in the Declaration, is directed ta 

the Mapoz to chuſe one Burgeſs of the diſcreet Men of the 

Bozough, and doth not ſap by Bur geſſes. 

Tt is not enough fo2 the Plaintiff to ſay, That he was a fre: 
Burgeſs on ſuch a Day, &c. and that he was choſen on that 
Day; fo2 he ought to ſet fozth how, and by whom, either by the 
Burgeſſes, 02 by Uertue of the Pꝛecept direfed to the Mayo? and 
Burgeſſes, which gives them Power to chule. The Plaintif 
might have waived this Action ok Debt, and bzought one fo? g 
falſe Return; but having founded it on the Statute fo2 a Sum 
certain, and not purſued the Directions on that Statute, he can: 
not come at the penalty. 


3. The Action is not well bꝛought as to the Fon in the 
Commencement of it, koz it is in Oebt, Tam pro Domino Reg: 
quam ſeipſo, when in ſuch Caſe the King ought to be made; 
Party, The Difference is thus : | 


7. When a Statute makes an Difence, and adds no Penalty, 
the Adion bꝛought againſt the Offender muſt be Qui cam, &c. but 


where a Penalty is given to the Party injured, the King mul 


never be joined in that Action. | | 

Nov in this Caſe, there is a particular Meaſure of the Sub- 
jet's TUrong, and likewiſe a Meaſure of the Fozkeiture to the 
ond fo2 which Reaſon, they ought not to be joined in this 

> on. : | 

As in Debt upon the Statute of Edw. 6. fo2 not ſetting out 
Tithes, if it is in the Qui ram, &c. it is naught, becaule the 
treble Galue is given to the Party grieved, and the King can 
have no Benefit of it. 

All the Pꝛecedents in Caſes of this Nature begin with Sum- 
monitus fuit ad reſpondendum to the Plaintiff; and conclude, pet 
quod actio accrevit to him alone. | 


Econtra. | | 
Theſe Exceptions were thus anſwered, (viz.) As to the firſt, 


it is (ufficient to ſhew that the Plaintiff debito modo fuit Electus, 


4 and 
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* he need not ſet fozth, that thoſe who choſe him had a 
Right to cl:27,02 that he is not a Perſon ercepted, and the rather, 
becauſe the Ackton is b20ught againſt the Defendant fo) a Wrong 


2. Then as to the next Dbjefion concerning the Foꝛm of the 1! 
Mecept direaed to the Mayo? to chuſe one Burgeſs, and doth f 
not lay by Burgeiles, and ſo not purſuant to the Statute; but it 
no Advantage ſhall be taken of this Omiſſion now, as it might 
if the Pꝛecept had been void of it ſelf; becauſe the Mapoꝛ 1s 
bound to obey: Jt is like the Caſe of a Sheriff uv ha levies | 
Goods upon a Fieri Facias without a Teſtatum, and upon an | # 
ation bzought againſt him, it will be not allowed that he ſhall þ 
| take any Advantage ot an frregular Pꝛocels. M 
But by returning M2. Brotherton, he hath admitted the Pꝛe⸗ 9 
cept to be good; and when he took it as ſuch, and executed it hi 
atter a wzong Manner, he muſt be charged with an Afton. 4 

Neither is it neceſſary faz the Plaintiff ta ſhew that he was i 
choſen by Uertue of that Pꝛecept; fo2 he alledged that he was 9 
choſen Loco Domini Colcheſter, and that is ſufficient, 


3. Laſtly, as to the Objecßion, That in this Aﬀton the King [ 
eught not to be made a Party; the Fozm is well enough, fo it bl 
is bꝛaught in the Qui tam, &c. fo2 a Contempt to the King, who 
hath a Dilappointment of a Member to ſerve in Parliament: 
And this was occaſioned by a kalſe Return; but, at the moſt, it 
is but Matter of Fozm and Surpluſage. 


The Statute 8 H. 6. gives an Adion on the Cale, and freble 
Damages to the Party grieved, who by Conſpiracy is tndifed 
in any other County than where he dwelleth, and ts acquitted ; 
3 ſuch Action is bꝛought Tam pro Domino Rege quam pro 
eiplo. | 

So it is upon the Statute of Hue and Cry, and it is always xa. Er. 
ſo in Pꝛohibitions, fo2 there is a Fine due to the King fo2 the 403, 
Contempt to his Laws; and therefoze it muſt be Tam pro Do» 
mino Rege, &c, | 

Note, Reader, This is not very clear, fo2 no Penalty is given 
to the Ring by thoſe Statutes, and in ſuch Caſe a Fine ts al- 
ways fo2 a Contempt; but here is a Penalty of 401. given by 
this Statute to the Plaintiff. 3 

Blit to pꝛoceed. A Man was outlawed after Judgment, and ,, Elis 
arreſted upon the Capias Utlegatum, and eſcaped; and in an 877. 
Adion bꝛought againſt the * * pro Domina Regina, 5 

| L this 
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Raſi, Entr. 
593. 


Coke Entr. 
349. 


Vide Poſt, 
367. 


Vide 2 Jon, 
177. 


this was aſſigned fo2 Erroz, but adjudged good; fo? it is a Con 
tempt of the Queen to ſuffer a Perſon outlawed to eſcape, 


Curia. This Pꝛecept is well enough, fo2 it commands them! 
to chuſe Burgeſſes de codem Burgo ; which is no moe than what 
the Law was befoze the making this Act. 

As to the Fozm of this Attion, that it is bꝛought Tam pro Do. 
mino Rege quam pro ſeipſo; it fs true, where a Statute gives 
Damages to the Party injured, as fo2 Jnffance, the Statute 
of R. 2. fo2 a Scandalum Magnatum, it is uſual to join the King 
with the Party; but where a Sum certain is given, as in this 
Caſe, they need not be joined, So upon the Statute of Hue 
and. Cry they are always joined. | 

But here is a Contempt made by the Oefendant to an erpyeſs 
Law, which is puniſhable by Fine, and therekoze the Action may 
be bꝛought Qui ram, &c. There was the like Pꝛecedent in this 
Court, between Culliford and the Mayor of Dorcheſter, Anno 


3 Williclmi, which was an Aﬀton of Debt upon a falſe Return 
in this very Fozm. Sed Adjourn', 


Dn ce = SS MRO 


HFHackſhaw verſus Clerke. 


A 32 Aﬀfon on the Caſe was brought upon a Bill of Ex: 
change ; to which the Defendant pleaded, That after the 
Acceptance of the Bill he gave a Bond in Diſcharge thereof; 
and upon Demurrer to this Plea, it was objeged, That it a- 
mounted to the general Iſſue, fo2 the Debt upon the Vill being 
ertinguiſhed by the Bond, the Dekendant ought to have plcaded 
Non Aſſumpſit, and to have given the Bond in Evidence; and 
the Court ſeemed of that Opinion; but by Conſent, the Defen- 
dant did plcad the general Iſſue. 


Rex verſus Owen. 


Andamus to ſhew Cauſe why the Oefendant did not deliver 

the Mace, and other Enſigns of Mapozalty, to one Ben- 

net, the ſucceeding Mapoꝛ, &c. in which CUrit the uſual Clauſe, 
Vel Cauſam nobis ſignificetis, was left out; and upon a Motion 
made to quaſh the Urit, it was argued, That thoſe TTiozs 
were lo material, that they could not be omitted; and it was 
compared to a Præcipe quod reddat fo: Land, 02 a Præcipe quod 
reddat rationabilem computum : TUhich Tirits muſt always con- 
clude thus, Vel oſtenſurus quare non fecerit, &c. 5 
I Bil 
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But on the other Side, the Caſe of the King and Sc. John's 
| College was remember'd in this Court, where the lame Tloꝛds 
were left out of a Mandamus, the TUrit concluding Sicut infor- 
mamur; and the Court would not quaſh it, becauſe it being a 
mandatozy TUrit, the Perſon to whom it is direcked ought ta 
make a Return, oꝛ obey it, and it is not abſolutely neceſſary that 
theſe Mozds ſhould be inſerted, They were firſt introduced in 


James Baggs's Cale, but have been omitted in many Caſes ſince, 
and therefoze a Pluries Mandamus was now granted. 


Blanchly verſus Fry. s. C. 1 Salk. | 
193. 
Reſpaſs quate Clauſum fregir, and fo2 cutting and carrying 
away his Corn; the Jury found the Defendant guilty of 
breaking the Cloſe and cutting the Con, but not of the carry- # | 
ing it away, and gave tos. Damages. 1 
And now it was moved in Arreſt of Judgment, the Queſtion 43 Ez. c. 6. 0 
being, CUhether this Cale was within either of the Statutes 
which give no moze Coſts than Damages ? | 
The Statute of Queen Eliz. enaits, That if upon any per- 
ſonal AQtion to be brought in the King's Courts at Weſtminſter, 
not being for any Title or Intereſt of Lands, nor concerning 4 
the Freehold of any Lands, nor for any Battery; it ſhall appear 1 
to the Judge who tried the Cauſe, and ſo ſignified by him, that i 
the Debt or Damages recovered ſhall not to amount to 40s. or 1 
above, that he ſhall not award for Coſts more than the Debt or | j 
Damages recovered. \ 
The Statute 22 Car. 2. recites that kozmer Statute, and L 
fnats, That in all Actions of Treſpaſs, Aſſault and Battery, amd 
other perſonal Actions, wherein the Judge at the Trial of the Cauſe 
ſhall not certify upon the Back of the Record, that the Aſſault and 
Battery was ſufficiently proved, or that the Freehold or Title was 
chiefly in Queſtion ; if the Damages found be under 405. the Plain- 
tit ſhall have no more Coſts, and if more ſhall be awarded, the 
Judgment ſhall be void; and the Defendant may have an Action 
ior ſuch vexatious Suit. 3 

In this Caſe, the Freehold oz Title of the Land was not in 
Queſtion, the Aﬀton being brought againſt a Gentleman koz en⸗ 
tring into the Platntiff's Szound, who was then following his 
Game in Hunting. g : 

But it was laid, That in a like Action fo2 bꝛeaking and en- 
tring a Houle, and bꝛeaking the Plaintiff's Glals-TUindows, 
and diſturbing him in his Poſſeſſion, the Plaintiff had Judg⸗ 

ment 


22 & 23 
? Car. 2. c. 9. 


2 Vent. 215; 
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ment and full Coſts; which was dented by the Chief Juſtice to 
be lo. | | 
So where the Plaintiff declared fo2 breaking and entring his 
Cloſe, and fo? ploughing up his G20und, he had kuli Coſts, 
So fo2 entring his Boat, and cutting his Rope, and but a 
Penny Damages, yet the Plaintiff Had full Coſts, Adjourn”, 


* 18 ad al? n * th ** 
III * aa ae. awe. , ˙• . * 1 % 


Le Roy verſus Slatford. 
. Andamus iſſued to the Mayoꝛ and Commonalty of the City {ll 
127, 122. IVI of Oxon, to admit S. to be their CTobzn⸗Cierk. They 


Poſt, 402, return, That he had not taken the Oaths accozding to the Sta: 


035 4 1. 4. „ 1 : 
8 tute 13 Car. 2. c. 1 


V. 3. c. 
32 18 Exceptions to this Return. 


IW.3.c.17. Levins. They have not returned, they did adminiſter the 
meg 6 Daths to him, which they ſhould have done, fo2 no Man can 
That the give himſelf an Dath; (o that it was a Duty incumbent on this 
Party had Cozporation to have tendered the Daths to all their Officers, 
not taken and all Daths muſt be tendered by ſome Perſon that had lawful 
the Oats. quthozity to tender them; and fo2 ought appears, he might de 


ſire to take the Daths, and they would not give them, 


Harcourt. This is an Dfficer removeable at Pleaſure by the 
Mapoꝛ and Commonalty ; and tf they have a Power to remove 
him, and ac in Purſuance of that Power, the Court will not 
grant a Mandamus to have him reſtozed. So is 1 Sid. 14. 
Ventr. 77. | 

But with Submiſſion, there fs very little in Mz. Serjeaut's 
Objetton, fo2 the Party is bound at his Peril to take theſe 
Daths. And you may as well ſay, That upon a Return of 25 
Car. 2. it muſt appear, that the Parſon tendered the Sacrament; 
as to ſay, the Cozpozation is bound to tender the Daths, 


Thief Juſtice. Though a Man that holds but at Till may 
be removed without Cauſe, yet the Cozpozation here has not de- 
clared their TUtill to remove him; which they muſt do, oz elſe we 
cannot take Notice of it. 

But the TUows of the Statute are very poſitive, That at 
the Time of the taking the Oaths of his Office, he ſhall rake tne 
other Oaths, and ſubſcribe the Declaration. The Caſe of the 
King and Thacker in Sir Thomas Jones, Caſe 121. is plain 
againſt vou: A Mandamus iſſued to the Bayoz, &c. of 3 

1 
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to reſto2e an Alderman; they N that he being elected took 
the Oaths in the ſaid Ack of 1 W. 3, and of K. Ch. and pꝛonounced 
the Declaration, but he did not ſubſcribe when he took the 
[aths to execute the ſaid Office. Counſel excepted to the Re- 
tom, berauſe it doth not appear that he was required to make 
the Dubſcription, 02 that the Oeclaration was tendered to him 
to be ſubſcribed, and the Act requires Tender, and the Pꝛoviſo 
refers to it; But the Court held that Tender is not neceſſary, 
and the Officer ought to do it at his Peril, and the Office is void 
foꝛ JNon-ſubſcription by the To2ds of the ad; and the laid Cauſe 
was allowed by the Court. 


Indeed, if the Yayo? and Commonalty ſhould refuſe to admi- Refuſal to 
niſter the Daths, it's a great Misdemeanour, f02 which an Jn- adminitter 
fozmation will lie, and it is finable, And conſider whether an he ibs: 


ation will not lie againſt the Mapoz fo2 not tendering theſe 
Oaths fo2 Damages in loſing the Place by it, fo2 they ought 
to have tendered them; and the TUows of the Ack are, That 
the Daths ſhall be adminiſtred : But however, the Party muſt 
take them at his Peril, the TUo2ds of the Statute are ſtrong 
againſt him. 


At another Day, 

Webb. My Firſt Exception to the Retoin is, That they have 
made it narrower than it ought to have been, fo2 they ſay, That 
he did not take the Daths befoze the Mapoꝛ and Commonalty z 
but they do not ſay he did not take them befoze Two Juſtices of 
the Peace: So that fo2 ought appears, we might Have taken 
them bekoze Two Juſtices of the Peace, and then we have a 
good Title; and a Retomn muſt be certain to every Intent, fo? 
we have no Oppoztunity as in Pleas in Bar we may reply, and 
therefoze they need not be ſo very certain. 


2d, Exception. They do not give us Negative Mods, they 
do not ſay we had not no better Citle, fo2 they only give us a 
defeaſible Title ; but they ought to have added, we have no other 
Citle, fo2 perhaps he might have been choſen afterwards, and 
might have had another good Title. 


Econtra. 3 
Shower. As to the firſt Exception, we have laid, That he 
did not take the Daths when he was choſen to this Office, any 
that is ſufficient, fo2 that implies he did not take them then be- 


foze any one: Beſides, by the At he ought to take the Daths. 


befoze the Mayo and Commonalty. 
ꝙ m i m As 
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A Man at 


muſt take 
the Oaths in 
the Corpo- 
ration Act. 


Miſrecital 
of a Statute. 


As fo2 the ſecond, we have ſufficiently alledged his having n 
Title. Then this TUrit ok Mandamus only concerns the jpg 
ſeſſion, and does not determine the Right; therefoze the x, 
toꝛn to it nced not be ſo very certain. 

Then the (Uows of the Statute are, That they are authq, 
riſed to tender the Oaths, but not commanded to do it. 

Chief Juſtice, The Deſign of this Ack was to ſecure the 
Government in general, and likewiſe of the Cozpozationg in 
particular, therekoze at his Peril he muſt take the Oaths; other. 
wiſe the Cozpozation, by Agreement amongſt themſelves not ta 
tender the Daths, might diſpenſe with the Ad, which might pejy. 
dice the Government. | 

Then the Queſtion is, That Two Juſtices of the Peace hays 
Power to adminiſter the Daths in cale ok Dmiſion of the 
Mayo2 and Commonalty : It ſo, then the Retozn is too ſhot, 


At another Day. 
Wright, Serjeant. The great Exception is, where it ix 
ſaid, That he ought to take the Daths coram Majore pro tempor, 
exiſten'; ſo that it's wholly uncertain whether it was meant oe 
the Mapoz, befoze the Mapoz at the Time of making the Let. 
ters Patents, o2 at the Time of making the Statute in King 
Charles 1I.'s Time, when the Statute was made to regulate 
Coppozations, oꝛ at the Time of the late At, 


Northey. Tho' the Statute be milrecited, pet it being a 
Publick Ac, your Lo2dſhip will take J2otice of it. 

As fo2 the Exception, pro tempore exiſten*, ſo much relied on, 
it ſhall be intended befoze the Mayo? koꝛ the Time being at the 
Time of taking the Oaths, it ſhall be underſtood eodem tem- 
pore when he took the Oaths. 


Chief Juſtice, As to the Milrecital, if there be ſufficient 
recited fo2 the Plaintiff's Caſe, it's well enough. So in the 
Caſe of Robbery on the Statute of Hue and Cry, tho' the Plain- 
tiff in Recital of this Statute omits [Murder,] yet the Platn- 
tiff will have Judgment. 

Afterwards in Trinity Term following, a peremptozp Man- 
damus was granted; fo? that by the 12th Paragraph, he might 
have taken the Daths bekoze Two Juſtices of the Peace. It 
the Juſtices of the Peace have Power to adminiſter the Daths 
as well as the Mayo2, and you have retozned only that he did 
not take them befoze the Mapoꝛ, it's ill, and the Retozn is too 


ſbozt. 
Clark's 


319 


I 
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Clark's Caſe 


S. C. ante 156. 


Hall. ＋ HJS comes befoze your Lozdſhip upon a Reton i 

to an Habeas Corpus: They (et koꝛth the Charter of Retorn on j 
the City of London, &c. and farther ſay, That in the ſaid City Cr. [1 
there are ſeveral Companies and Societies, and that the Com- EO | 
pany of Vintners is one of them, &c. and that thoſe Com- 
panties are under the Government of the Yayo? and Aldermen : 
And they ſay alſo, That if any refuſed to take upon them the 
Office of a Liverp⸗Man of any Company, he might be thereof 
convited and impziloned by the Mayo? and Aldermen; and they _ 
ſay, That Clark refuſed to take upon him the Office of a Livery- ny go ag | 
Yan of the Company of Vintners, tho' he was a Citizen and Nen 7% 
Freeman of London, and ſubjec to the ſame ; and that therefow 
the Mapoz and Aldermen commited him to Fell the Keeper 18/2 192, 
of Newgate, untill he ſhould take npon him the ſaid Dffice. 193, 341, 

J think this Cale to be of great Conſequence to the Liberty 352 © . 
of the Subjeck, which, my Lew Coke ſatth, is moze pꝛecious . 
than the Advantage of any particular Society. 2 Inſt. 45, 46. 164. Aue. 
3 Inſt. 124. 104, 105, 

There have been many Exceptions taken already, and many 5%, 157. 
authozities quoted; and amongſt the reſf, the moſt remarkable 
ate 1 Mod. 10. and Tavernor's Caſe in Raymond 447. 

Tavernor was Choſen a Livery-Man of the Company of Vintners, 

and refuſed, and they aſſeſs'd a Fine of thirty-one Pounds eight 
Shillings and four Pence, accozding to a By:Law. Per Cur. 
Its not unreaſonable and againſt Law; were the Fine mo2e oz 
leſs, it would not make the By-Law void, fo? it is only to bind 
the Members of a Cozpozation; and when a Man doth agree 
tobe of a Company, he doth thereby (ſubmit to the Laws thereof, 
and they are not to take Notice of the Ertravagancy of the 
Charges they lay upon themſelves, and it's convenient to keep 
up their Reputation and the Honour of the City of London to 
have ſuch Pomer. 

Then tit hach been already obſerved, that this Retomn is only 
by Way of Recital, N 


Now J Hall add what occurs to me: 


1. It does not appear he was choſen to be a Livery Man; ko; 
the woꝛd ¶ Electus] ig not there. 
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2. Then 
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2. Then they ought to have alledged, That M2. Clark had 
no reaſonable Excuſe; fo2 that they entitle themſelves to (9 
ſupꝛeam a Power of committing his Majeſtys Subjects to 
Pꝛiſon. 


3. Then it does not appear that Mz. Fell was an Officer of 
the City. (This Exception was much inſiſted on in a tozmer argu⸗ 
ment in this Caſe.) 


4. They ought to have asked Clark bekoze the Commitment, 
That he had to ſay fo2 himſelf ? As the Poattice is alwaps in Crt: 
minal Cales, 


Gala ts 5. A Cuſtom to commit a Man to Pꝛiſon, is a void Cuſtom, 
commit a 2 Brownl. 191. The Cale of the Cinque-Ports. 1 Leon. 10, 


Man to Pri- 106. 4 Leon. 109. Style 78, 84. 1 Roll. Abr. 364. Marſh. Rey, 
ſon. 186, 187. Langham's Cale. 


Vide ante, 
106, 107, 


156, 157. As fo2 the Objeckion, That this Cuſlom is confirmed by 
At of Parliament; there are ſeveral Statutes that are adjudged 
to be void, which are unreaſonable in themſelves. 

Then it does not appear in all this Reto2n, that theſe Li. 
very-Yen are of any Uſe to the good Government of the City, 


which ſhould have been taken Notice of, 1 Mod. 164 Magdalen. 
College Caſe. 


Holt, Chief Juſtice. e ought as far as we can by Lat 
to ſuppozt the Government of all Societies and Cozpozations, 
eſpectally this of the City of London; and if the Mapoz and 
Aldermen ſhould not have Power to puniſh Offenders in a ſum: 
mary Aap, then farewell the Government of the City. 

Vut the Exception which ſticks with me moſt is, Chat it is 
not (ct out that Fell is an Officer of the City; and indeed 1 
think not that he is an Officer of the City, quarenus a City, 
tho' J confels he is an Officer to the Sheriffs as he keeps the 
County-Gaol: But it ought to have appeared, that he was 
committed to an Officer of the Mapoz and Aldermen. 


Clark was afterwards diſcharged per rotam Curiam, tho' all 
the Court declared their Opinion, That the Cuſtom was d 
good Cuſtom, and was koz the Advantage ok the good Govern 
ment of the City, and therefoze they would always ſuppozt it. 


Rex 


2 


—ä ::: — — 8 
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Rex verſus Peckham. 


af * 
375, 383. 
Ano 3 & 4 Willielmi, it was cnacked, That if any one fall 5 
* hunt, take in Toils, | kill, wound or take away any red or * Tho no 

fallow Deer, in any Foreſt, Chace, or Purlicu, Paddock, Wood, Deer are ta- 
Park, or other Ground encloſed where Deer are kept, withour ee 
the Conſent of the Owner or Keeper, or ſhall be aiding or alliſt. 2 1 
ing therein, and ſhall be convicted either by Confeſſion, or by the + If wound- 
Oath of one or more Witneſſes, before one or more Juſtices of ed or taken, 
the Peace where the Offence was committed, or Party apprehend- * 4 
ed; ſuch Perſon being pꝛoſecuted within twelve Months after the 
Offence committed, ſhall forfeit twenty Pounds for every Otfence, 
though no Deer is taken; but if killed, wounded, or taken, thirty 
Pounds for every Deer, to be levied by Diſtteſs, by Warrant un- 
under the Hand of that Juſtice or Juſtices betore whom the Con- 
viction was made, one Third to the Informer, another to the Poor, 
another to the Owner of the Deer or Park; and if no Diſtteſs can 
be had, then the Offender is to be impriſoned for a Year, and ſtand 
in the Pillory. 

One Peckham was convifted upon this At fo2 ſtealing a Deer, ide 2 Salt. 
which Conviition being removed into B. K. by Certiorari and filed, 552 
thete Exceptions were made to it: 

il. The Convittion being made upon this Statute, the Pꝛo⸗ 
[ecutton ought to have been within twelve Months, which it 
was not: Foz the Difence appeared to be done 14 Auguſt, 7 Wil. 
and the Intozmation was exhibited 13 Auguſt, 8 Will. and not 
bekoze. Now an Infozmation is no Pꝛoſecution; and ik fo, the 
Party was not pzoſecuted within twelve Months after the Ok⸗ 
fence committed. | 

To which it was anſwered, and ſo ruled, That the Record ; 5,14, 383. 
ſcts fozth, that the Defendant debito modo & ſecundum formam 
Statuti convictus fuit, which is well enough. 


The Inhabitants of Chidingfold werſus Inhabitants of S. C. 2 $a. 
Penſhurſt. 72 474 


A* Oder was made by two Juſtices of Peace, to remove y14 6 Aud. 
a. 002 gan from the Pariſh of Chidingtold to Penſhutrſt, 180. 


which Omer was confirmed upon an Appeal, 25 32, 
Ante, 149, 


Nnnn ; 1. And 162, 208. 


— — 
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14 Car. 2. 1. And now a Motion was made to quaſh the firſt Ozder, be. 
cap. 12. Cauſe it did not ſhew that the Man fettled in a Tenement under 
the yearly Ualue of ten Pounds. 


2. The Statute enables two Juſtices of Peace to remobe 
the Party, one of whom is to be of the Quorum, which Toy 
was omitted in that Ozder. 


The Court diſallowed the firſt Exception, which was the ſame 
foꝛmerly over-ruled, in the Caſe between the Jnhabitants of 
Marlborough and Wootton-Rivers. | 

ide 2 Sal. But the Ozder was quaſhed fo2 the other Exception, the 

473, 480, Court being of Opinion, That two Juſfices cannot remove a 

488, 489. po02 Man out of Sefſlons, unleſs one of them is of the Quo- 
rum, becauſe they have a ſpecial Jurisdiction given by the At, 
which muſt be followed. 2 Salk. 474. 


Pariſh of Walton verſus Pariſh of Cheſterfield. 


| Nota. Rother Ozder was made, to remove a pooz Man 
1 from the Pariſh of Walton to Cheſterfield in the 
62 20 County of Derby, which was likewiſe confirmed upon an 9: 
; peal : But the firſt Oꝛder was now quaſhed, becauſe it did appear 
to be made by two Juſtices of the Peace; it is only, Whereas 
Complaint hath been made to us; and ſo they did not recite their 
Authozity in the Dwder. It is true, they were mentioned to be 
Juſtices upon the Appeal, but that will not help, fo2 they might 
be fo then, and not at the making the firſt Dwer ; and koz this 

Reaſon it was quaſhed. 


D E 


D E 


Term. Sancti Hill. 


Anno 8 W. III. B. R. 1696. 


1 - 4 PO 
— — 
ä 


Memorandum. This Term Serjeant Wright was called within the 
Bar, being made King's Serjeant, and afrerwards Lord Keeper 
of the Great Seal. 


— — ä ä —_—_— K 


Mrs. Barney's Caſe. 
Bill of Jnditment was found againſt her at the Quar- ,,., | Ton 


SY 
— 


ter Seſſions in Norwich, fo2 petty Treaſon and Bur: 10. . 
der of her Hugband. She came now in Cuſtody, and P/, 455. 
moved the Court by her Counſel, that ſhe might be 

bailed, It is true, this Caſe is not within the common Rule 

but it appearing by Aﬀdavits of the Fai, that it was a malici- 

dus Pꝛoſecution, and there being nothing done either upon the 
Jidi#ment oꝛ Cozoner's Jnqueſt, oz at the Aſſizes, and the Man 

bcing dead above a Year, ſhe was bailed. 


Redwood verſus Coward. Trin. 8 Will. Rot. 648. 


W Rit of Erro; upon a Judgment fo2 the Plaintiff in the Pa- 
lace- Court. The Erroz was alligned in the Judgment 
it ſelf ; fo2 it was, That the Jury Aſſident damna, inſtead of Aſ- 
dunt, it ſhould have been in the Pꝛelent Tenſe ; it is like Re- 
cuperaret damna, inſtead of Recuperet, which cannot be good. 
Now tho' both theſe Moꝛds may have the ſame Signification, 
as Conceſſum eſt is the ſame with Conſideratum eſt, &c. pet 
Uſage had made the Tow Aſſidunt to be the p2oper Mod in 
luch Cales. 
4 Ta 


— 


— 


— 
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Vide Sty. 31, 
224, 227 


1 514, 60, 98, this Kingdom, ac de Viginti petrat. Carnis Bovinz, [ Anglice then: 


Nelſ. Latw. 


478. 
Mar. 60. 


Cro.Fac. 169, talla poſtea apud, ſuch a Place, ad Manus & Poſſeſſionem of De: 


Palm. 393. 
Latch, 3 16. 
Ante, 181. 


Vide 1 Sid. 


», been held ill fo2 the lame Reaſon, | 


To which it was anſwered, That Aſſidenr is the moſt pop 
Caow, fo? it comes from Aſſideo, ſo doth Aſſeſſo2; and the Jy, 
ry are the Aſſeſſo2s of the Damages. D 


Curia. And the Court was of the ſame Opinion, but wound 
not allow Conceſſum and Conſideratum to be the lame; fo i 
may be Conceſſum, and often is without Conſideratum eſt, 


Salisbury verſus Proctor. 


N CTrover the Plaintiff declared, That he was poſſeſſed of 
divers Goods, viz. of fifty Pieces of Gold coined within 


ty Stone of Beek] ac de viginti Vaſibus [Anglite Wooden Uef- 
ſels] as his pꝛoper Goods which he loſt, quæ quidem Bona & (4, 


fendant per invention. debuerunt. | | 

There was a Uerdi# fo2 the Plaintiff, and intire Damages 
given. And now it was moved in Arreſt of Judgment, and 
theſe Exceptions were taken: | 


1. He hath declared, That he was poſſeſſed of fifty Pieces of 
Gold coincd within this Kingdom, but doth not name what Yo 
ney it was; fo2 which Reaſon it is incertain; fo2 Pieces of Gad 
are coined here of ſeveral Clalues, 


2. That he was poſſeſſed de Viginti petrat. Carnis Bovium. 
Nov there is no ſuch TUo2d as pettat, which ſignifies a Stone 
of Beef; and there is a p2oper WMozd koz a ©tone-TUeight : 
And the Rule is, When an impꝛoper CUo2d is put in the Decla: |! 
ration, fo2 which there is a pꝛoper (Uo to ſignify the ſame? 
Thing, it is always held to be naught. 


3. That he was poſſeſſed de Viginti Vaſibus, [ Anglice wooden 
Ceſſels; ] the Mozd Vas is too general: So de uno Pullo hath 


4. It is ſaid, theſe Goods ad Manus of the Defendant per 
invention. debuerunt, inſtead of deycnerunt ; fo2 which Reaſons 
this is not a good Declaration. 


4 Econtr?. | 


* 
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Econtra. 

It was ſaid, That in the firſt Pear of the King the Jo laintift 
declared in Trover, that he was poſſeſſed de una pecia Btanditti 
Vini; and that was held good after Uerdif, tho' there is a p20- 
per (Uo2d fo2 Bzandy, Adjourn”. 


Pariſhioners of Trobridge verſus Weſton, S. C. 2 Sai. 


473+ 


[7 Fceptions were taken to an Over made by two Juſtices of 
the Peace, concerning the Removal of one Anne Jervis, a 
poo2 Moman, from Trobridge to Weſton. 


The firſt was, That the Ozder doth not affirm, that the y;4. , 
Place to which ſhe was removed was the Place of her laſt legal 322. 
Settlement; it is only ſaid by the Juſtices, Whereas we are cre- 
dibly informed, & c. it ſhould have been upon Dath, and being a 
Judgment, ought to be poſitive and certain. 

But this Oꝛder being confirmed upon an Appeal, the Court 
held that to be a void Exception, otherwiſe it had been good. 


2. Jt doth not appear, that the firſt Dyer was made by two c. . 
Juſtices of j-eace of the Diviſion, where the Perſon was likely cap. 12, 
be chargeable to the Pariſh : And the firſt was held a good 


Rex verſus Morgan Rice. 


Andamus to an Archdeacon, to ſwear the Defendant 


Church-warden of a Pariſh, ſetting kozth, the Cuſtom of 
the Place was to chuſe Habilem & Idoneam Perſonam to bear the 


Office of Church-warden ; that the Defendant was in Court and 
choſen, but refuſed by the Archdeacon, &c. who returned, That 
the Defendant was a poo2 Dairy-Ban, & minus Habilis to be a 
Chutch-warden, : 


Exceptions were taken to this Return, That it doth not ap⸗ . 2 5/4. 
pear that there was any other Man in the Pariſh, beſides the 430, 432, 
Defendant, who was fit to execute this Dice. | 436. 


O o o o The 


— 


Term. S. Hill. 8 W. 3. 


43 Elis. 
cap. 2. 


Power it is to chuſe him: And foz this Reaſon, the perempto?y 


Che Archdeacon hath not an Authozty to refuſe a Church 
warden being choſcn ; fo2 tf luch Power should be allowed. the 
Cuſtom of chuſing him will be quite overthzown, The Pari 
oners are the pꝛoper Judges of his Qualifications ; and the arch, 
deacon hath no mo2e to do than to admintſter the Dath, and a, 
mit the Perſon choſen; and is no mo2e a Judge in this Cale 
than he is of an Erccuto 02 Adminiſtratoz. | 

The Party refuſed cannot bung an Afton upon this Return 
to try the Right; fo2 to ſay, Non fuir pauper Lactatius, would 
be very incertatn, becauſe he may be poo? in ſeveral Reſpegy, 
and yet not be thereby diſabled to hold this Office. 


Econtra, 

Thc Queſtion is, TUhether the Perſon who by Law is to ad, 
miniſter the Dath of Office, hath any Power to judge of the 
Ability of the Perſon choſen to ſuch Office? 

The Office was Spiritual, therefoze the Eccleſiaſtical Court ig 
not only to ſwear him, but is likewile to judge of his Ability, 
he is pꝛeſlented to them fo2 that Purpoſe, They have a foal 
Pꝛoceeding to examine his Suffictency, and their Oeterm(na: 
tion, that he is Minus Habilis, muſt always be allowed where 
they have any Jurtisdiftion of the Caule. 

A Church-warden is an Dffice of Truſt; he is made Dverſeer 
of the Poor by the Statute of 43 Eliz. without any Elefton; 
he is accountable to the Pariſhioners at the Expiration of his 
Office; and therefoze Care ought to be taken that he ſhould be 
Habilis & Idonea Perſona. 

But the Court were of Opinion, T hat a Church warden is 
a Tempozal Officer ; that he is a Cozpozation; and Actions ate 
b20ught in his I2ame, and likewiſe againſt him by his Succeſſoz, 
to recover an Account. 

De being then a Cempozal Dfficer, and having a Tempozal 
Truſt repoſed in him, and there being a Cuſtom koz the Parichi⸗ 
oners to chuſe him, it is the Dutp of the Archdeacon to ſwear 
him when choſen, without inquiring into his Ability. . 

Fo2 why ſhould he be Judge of that, rather than thoſe who are 
moſt concerned in Intereſt, which are the Pariſhioners ? And it 
is not to be pꝛeſumed, that⸗the Archdeacon will take moze Care 
to put a fit and able Perſon into this Office, than they in whole 


Mandamus was granted. | 


1 College 
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College of Phyſicians verſus Salmon. S. C. 2 Salk, 


| | FE IEC I. 2 4 cd. 

P the Statute Anno 14 H. 8. the Charter is confirmed, by 47. 
which the College of Phyſictans is incozpozated: Which : 44. 
Act made them a perpetual College in London, and ſeven Miles * 4 
Compaſs thereof, with Power to chuſe a Pꝛeſident every Pear. 7 
It enables them to purchaſe Lands, and to ſue and be ſued; and 
pꝛohibits any to pꝛadiſe Phyſick within that Circuit, unleſs ap⸗ 
pꝛoved under the Seal of the College, upon Jain of 5 J. to be 
divided between the King and the College. 

An Afﬀion of Debt was bzought upon this Statute by the 
Plaintiff, by the Name of Præſidens & Collegium ſeu Communi- 
tas Facultatis Medicine London, againſt the Ocfendant, fo2 p2a- 

Hiſing Phyſick without Licence: Per quod Actio accrevit Domino 
Regi & Dom. Reginæ & eidem Præſidenti qui tam Collegio & Com- 
munitate, &c. Upon Demurrer to the Declaration, 

It was inſiſted, x. That the Adlon was miſconcetved, fo? it e je 
ought to be brought by the Pꝛeſident of the College of Phyſici- „ ard. 
ans only. So is Dy. Laughton's Caſe, who bꝛought an Action Gs. 7c. 
as Pꝛeſident of the College of Phyſicians in London, and of the 121, 129. 
Coppozation of Phyſicians there; fo2 the Preſident and College * Koll. 4br. 
being incowozated, they ought to join in the Adion; it had been 3 ½ 188. 
naught if the Aﬀton had been bꝛought in the Name of the Preſi- Corporation 
dent alone without the College. of Phyſici- 


ans verſus 


2. The Statute pꝛohibits the Pꝛadtice of Phyſick within ſeven ; dry 
Miles of London, unleſs the Perſon ſo p2atiſing be appꝛov'd 
under the Seal of the College, under the Penalty of 51. to be 
divided between the King and College. 
They alledge, that the Defendant did pzatiſe within that Lir- 
uit, not being admitted under the Common Seal of the Preſi- 
dent and Commonalty, when the Statute ſaith, Ir muſt be by 
the Preſident and College, five Communitas ; and by the Statute 
the Penalty is given to the King and College, which is not the 
lame Perſon. ts 


3. The Concluſion is, Per quod Adio accrevit Domino Regi, Co. Cr. 256. 
Kc. & Præſidenti qui tam, &c. Collegio five Communitate, &c. 


when it ſhould have been bzought by the Jnfozmer ; Qui cam pro 
Domino Rege quam pro ſciplo. 


Econtra. 


— — —— —„— 
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Econtra. 
As to the laſt Exception, that is of no Fozce ; fo2 in all In. 
fozmations upon penal Statutes, the Concluſion is, Per quod 
Actio accrevit Domino Regi, and puts the King bekoze the Info 
mer. 
As to the ſecond Objeckion it was ſaid, College and Communi- 
ty are Tloꝛds ejuſdem Significationis, therekoze ought to be ta. 
ken lo in this Cale. f 
2 Bulſt. 185. And as to the firſt Objedion, which was anſwered laſt, it was 
ſaid, that it is a Queſtion, TUhether this Aﬀion had been good, 
{f it had been bꝛought by the Preſident alone > But it cannot be 
a Queſtion, TUhether it ſhall be good oz not, when b2ought by 
the Corporation ? | . 
Jn the Caſe of this College and Buſh, it was bꝛought by the 
Name of Præſidens Collegium ſeu Communitas, &c. and held 
In Dꝛ. Goodall's Book, treating of this College, there are 
ſeveral Pꝛecedents of Aﬀtons bꝛought by them in the lame Fom 
as * is; and it muſt be the pꝛoper May to ſue by the incozpo⸗ 
rate Name. 


5 | TRY | | 

The Chief Juſtice ſaid, there was no Judgment in that Caſe 
of Buſh ; but this is the beſt Map of declaring, eſpecially ſince 
the Penalty is given to the Cozpozation. Sed Adjourn'. 


Rex verſus Inhabitants of Cheſterfield. 


See the Caſe CITE Francis Jeniſon lived as a Footboy with Sir Paul ſen- 

of St. Bride's kinſon in Walton, which was a Gill in Cheſterfield; he 
and St. Sa- was Diſcharged of his Service, and Sir Paul ſent him to Che- 
er oh; i ſterfield, to one Thorp a Barber, and gave him 6 1. fo2 one Pear 
Apprentice Cheſterfield complained, that he came to be an Jnhabitant 
__ there, and refuſed to give Security; and it appearing that Wal. 
tho che Ma- ton Was the laſt Place of his legal Settlement, he was ſent thi 

ſter has ther by the Ozder of two Juſtices. ey e 
none. Walton appealed, and the firſt Ozder is confirmed ; whtch be- 

ing removed hither by Certiorari, | = 

Jt was laid, That ſerving a Pear upon an erp2eſs Ageement, 

makes him an Tnhabitant at Cheſterfield. . 

t contra. 
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Econtra. 
The Statute of King William is erplanatoꝛy of the koꝛmer „ „% 


Laws made about Settlements; and the Party muſt now bing 


himſelf within that At, o2 can gain no Settlement, 

That Ac requires, That if an unmarried Perſon, not having. 
Child or Children, be lawfully hired for a Year, ſuch Service ſhall 
be a good Settlement. J2ow that muſt be a Service koꝛ a Pear. 

This was no lawful Hiring, fo2 it doth not appear that he 
was retained by his own Tonſent ; and an Action would not have 
lain againſt him upon his Departure out of his Service, be- 
cauſe there was no mutual Contra between the Maſter and 
Servant. 

The Agreement was made between Sir Paul Jenkinſon, and FE. N. B. 168, 
the Maſter, who was bound only to teach the Boy to ſhave. B. Lit, F. 

Ik this ſhould amount to a Contract between them, it muſt 
be as an Appꝛentice; which cannot be, becauſe not by Indenture, 
and therefo2e votd. 

If he had been an Apprentice, it muſt be fo2 ſeven Pears, and 
then his Trade is accounted an Eſtate, which ts a Security to 
the Pariſh, Adjourr'. 

This Caſe was ſpoke to again in Eaſter · Term kollowing, and 
it was inſiſted, That the Oꝛder of Seſſions upon the Appeal 

was final ; but afterwards in Triniry-Term, the Court held this 
to be no good Settlement in Cheſterfield, and that the Perſon 
was well removed to Walton. 


Rex verſus Turner. S. C. 2 Suk. 
474 


N ®©pwver was made at the General Seffions of the Peace, 
held fo2 the County of Wiles, by which the Defendant was 

aſſeſſed towards the Relief of another Perſon, by Uertue of 

the Statute of 43 Eliz. and was tndiited fo2 diſobeying that 43 Þy.. . 2. 

Oder; which being removed hither, this Exception was taken 2 "Salk 474, 

to it, f. The Ozder is laid to de made Ad generalem Seſſionem 476. 

Pacis tent', &c. and doth not ſap, Quarterialem ; when it is er- 

peflp required by the 7th Paragraph of that Ac, hat the Re- 

lief ſhall be as the Juſtices of the Peace at their general Quarter 

vflions ſhall aſſeſs: Fo2 which Reaſon it was quaſhed, 


D p p n Dilbury 
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7 ide 2 Salk. 


Dalbury and Foiſton Pariſhioners. 


\ N Oper was made by the two Juſtices of the Peace, to re. 
move one Robert Blood, from the Periſh of Foiſlon, in the 


533, 534, County of Derby, to the Pariſh of Dalbury, being the Place gf 


535, 536, 


1 Jac. 2. c. 17. 


Vide Poſt, 


his Birth. 5 5 3 | 

The Jnhabitants of Dalbury appeal to the Quarter Seflicng, 
and the Fact was ſtated upon the Ozder, 11. Thar he lived at Fi. 
ſton a whole Year, and being a Smith, worked for the Lord of 
the Manor, and the Vicar of the Pariſh, in ſhoeing their Horſes ; 
which was held to be a ſufficient Notice; and theretoze the Dex 
was confirmed upon the Appeal, though no Notice in Ariting 
was given to the Church-wardens and Dverleers of the ]3og 
of the ſaid Parich of the Place of his Abode, and the Mumber 
of his Family. Toes 

Theſe Ozders being returned hither by Certiorari, it was 
moved, to aſfirm the Ozder made upon the Appeal, and ſaid, 
That Settlements will be as fozmerly befoze the making of that 
at, unleſs the Patty comes clandeſtinely into the Pariſh, which 
was not done in this Caſe. So that having lived at Foiſton a: 
bove fo2ty Days, he is now legally ſettled in that place. 
The greateſt {Part of the Pariſh requeſted this Man to inha- 
bit there, becauſe they wanted a Smith. Therefoze ſince he came 
thither at their Deſire, and openly, the Statute will never er: 
tend to him; becauſe that was made to p2event the concealing 
themſelves above koztp Days to gain a Settlement, 

Tt hath been held in this Court, That where the ]Iorihioncrs 
of Grampound met at a pooꝛ Man's Alehouſe ta make a Rate, 
that did amount to J2otice, though no ſuch was given in TUrt- 
ting; and it was allowed a good Settlement after the foty 
Days. 


Econtra. | | 

But on the other Side it was ſaid, He was no Houſholder, 
but lived with the TUiidow of the kozmer Smith in that Parich, 
and wozked there as her Servant, 
The Intent of the Statute was, That by giving Notice in 
Cliriting, the Pariſh may know ag well the Number of his Fa 
mily, as the Place of his Abode; but neither the Lozd of the 
Nano2, no2 the Utcar, can tell how many this Smith had in 
his Family by ſhoeing their Pozles. 


I The 
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ted from the Publication of Notice in Writing of the Place of his 4 * af 
| Abode, and Number of his Family; which he ſhall deliver to the 534. 
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The laft Statute ſeems to be made purpoſely to pꝛevent ſuch Yide t. 
Settlements, which enats, That the forty Days ſhall be accoun- 3 © 4 VL. 


N 5235 


Churcy-warden, &c. 
By which Statute, ſeveral Things are allowed to make a 


Settlement without Notice in Writing. 


As if a Man execute a publick Office fo2 a Pear, 02 ſhall be 
charged with publick Tares to the Pariſh, o2 unmarried Perſon 
hired fo2 a Year, 02 Appeentice, 8c. 

Since the making this Ac, it hath been adjudged in this er par 
Court, That if a Man be aſſeſſed to the Pariſh-Rates, and ſhioners of 
doth not pay the Sum at which he is aſſeſſed, that Call make no St. Halen 
Settlement; and pet in the Cale of Ipſwich it was held, that 0 S: 


if a Pan be aſſeſſed to the Land-Tar, it amounts to a ſufficient 44e, 
Notice, and yet it is no Pariſh⸗ Tax. 


Curia. Notice by Implication will defeat the laſt aa, which is 
erplanatozy of the Statute of King James, and muſt be pur- 
ſued; fo2 the Court cannot go beyond that Erplanation. Sa 
the firſt D2der was confirmed. 
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D E 


Termino Paſchæ. 
Anno 9 W. III. in B. R. 16979, | 


S c. 1 Sal. P uliſton Der ſus Warburton, & af. 
48. 


ms” «tht upon the Demiſe of John Levett and Anne his (Aike, fo! 
e Lands in Blymhill, in the County of Salop, dated 10 Apri 
Ray. 165. 1697, and the Ouſter is laid to be, Poſtea ſcil't codem decimo 

dic Aprilis 1697. 


1 Ejenment, the Declaration was of Trinity-Term aft paſ, 


The Defendant's Attozney entred into the Common Rule, 
to confeſs Leaſe, Entry, and Ouſter, and to try the Caule at 
Bar; and the ſame was tried accozdingly laſt Michaclmas-Term, 
which was in the Pear 1696, and which was half a Pear beko 
the Plaintiff had any Title, as appeared by the Declaration; 
whereupon the Defendants moved to ſtay the Entry of the Judg⸗ 
ment: He had a Uerdi# the lame Term the Cauſe was try'd, 
by Reaſon of this Miſtake of the Year of our Lo2 in the Oe⸗ 
miſe, which ſhould have been 1696, inſtead of 1697, and they 
had a Rule accowingly. And the firſf Day of the laſt Term, 
the Defendants moved it again, and the Rule was continued 
till the Plaintiff ſhould move the Court, which he did by Ser⸗ 
jeant Wright laſt Term, to amend the Declaration, and make 
the Demile to be in the Pear 1696, inſlcad of 1697. 


1 The 
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| The > Declaration delivered to the Tenant in Joſicition was 
right, and a full Dekence being made at the Trial, the Judg⸗ 
ment may be well entered, notwithſtanding this Miſtane; and 
this is warranted by the Statute of Repleader, which cnans, 
| That in all Actions after Iſſue join'd, Judgment {hall be piven, 32 772. - :< 
notwithſtanding any Miſpleading, Lack of Colour, infuſticicn: 
| Pleading, Miſcont inuance, Diſcontinuance, or Miſconveying ot 
Proceſs, Misjoining of Idue, Cc. or any other Default or Negli- 
gence of any of the Parties, their Counſellors or 1 which 
are large and general Tozds, and will not juſtify the Amend⸗ 
ment in this Cale. Sid. 24. 
This Court hath * changed the Plaintiff in EjeXment after the * Burn 
Declaration delivered, he being a CUitnelſs to pꝛove a Oced ine ut 
the Caule. £2 
It hath likewiſe enlarged the Term where the Cauſe hath been 
long in Agitation, and it was never denied to amend where there 
is any Thing to amend by. 
An Ejetment is an Acklon bꝛought by Conſent, and moze im- 
mediately under the Power of this Court than any other Adton, 
fo2 it a Matter of Foꝛm ſet out by the Court. 
Now the Declaration below againſt the caſual Ejefo2 being 
right, that being in Nature of an Oziginal, in whoſe Room the 
Dekendants are to come in by Rule of Court, 
It is plainly the Miſpriſion of the Clerk, and therefoze it may 8 I1.6.c. 16. 
be alſo well amended within the Statute ok H. 6. eſpecially when 
the Amendment is in Affirmance of the Judgment. 


Birch Serjeant, Sir Francis Winnington, and Sir Thomas Powys, 
contta. 

Ik by thele general TUows in the Statute of H. 8. every 
Thing may be amended as it hath been argued on the othcr 
Side, then all Motions in Arreſt of Judgment would be vain, 
and to no JIurpoſe ; becauſe let there be never ſo many Erroꝛs, 
cither in Citle, Subſtance, 02 Foꝛm, they may be all amended ; 
but the P2atice is otherwile. 

as to the Reaſon offered, why the Court ſhould make an d. 
mendment in this Cale, becauſe they have altered a Platntiff in 
the lame Ackion, that can be of little Fozce; ko; it is not mate- 
rial who is Platntiff in Ejetment, fo2 he ts 'only a nomtaal and 
imaginary JIerſon : And therekoze Judgment ſhall be entered 


— him alter be is dead, becauſe he is not concerned in In- 2404, xe," 
creſt; | 252, 


Qqqq This 
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This Miſtake was ſeen befoze the Trial, and the Plaintiff 
moved the Court twice, but they would not alter it; but pet he 
pꝛoceeded to try the Cauſe, and would not have the Court make 
a new Recozd, a ncw Leaſe, and a new Ouſter, which could not 
be done without the Conſent of both Parttes. 

All Amendments extend to Fozms and Miſtakes of Clerks 
bur not to Titles and Subſtance as this is. | 

That the Court ſhould give Leave to amend this Declaration, 
becauſe they enlarged the Term where the Caule hath been long 
depending, Certainly, that can ſignify but little to this Put⸗ 
poſe, becauſe where Difficulties ariſe, Curia adviſare vult fo? two 
02 thꝛee Pears together, rather than give a haſty Judgment. 
Now that is the At of the Court, and no Oefault of the Par⸗ 
ties, therekoꝛe they may well enlarge the Term. 

It cannot be ſaid with any Colour of Reaſon, that this Aion 
is mo2e under the Power of this Court than any other; fg 
Pꝛoceedings in Ejeiment are as regular as in any other Caſes 
whatſoever. 
In the Caſe of Thompſon and Leach, an Ejeftment was 
bzought fo2 ſo many Acres Ligni, but the Court would not amend 
it, and rut in the Wow Boſci; and therefore the Plaintiff having 
declared of ſeveral other Chings, Care was taken to ſeparate 
the Damages by the Aerdit. 

JNow this being Matter of Subſtance, it cannot be amended 
by the Statute of H. 6. becauſe that doth not extend to this 
Cale, fo2 it muſt be after Judgment, and in Affirmance ok the 
ſame; and this Wotton is made in Arreſt of Judgment. 

The latter Statutes do not extend to it, but only Matter of 
Fom, ſo that it will be difficult fo? the Plaintiff to ſhew any par: 
ticular Pꝛoviſion in thoſe Acts to ſuit with this Caſe. 

This Court denied to enlarge the Term in an Ejeckment be: 


1 $97. 537- tween Hutchins and Baſſett, which was hung up many Years by 


— — > — 


22 H. 6. 58. 
Bro. Amend— 


? 
4 ' 
1 
: '# 
. 
K 
ls 
$ 
"x 
{8 
i » 
1 
U 
1 
1 
+? 
*0O 
% 
-£ 
| 
! 
F 
1 
| 


- 1 _— — 
* r 
_ = 


— ER. 


2 K — AE 
— 


* Paſche, 


12ivilege of Parliament. 

This is not the Miſpaiſion of the Clerk, and therefo2e it can⸗ 
not be now amended in another Term: So was the Law fo; 
merly held to be in an Adion of Treſpals, fo2 breaking the lain: 
tiff's Cloſe, and carrying awap his Goods; which Mods were 
left out of the Declaration. This was not allowed to be amend: 
ed in another Term, fo2 the Plaintiff is to declare at his Peril. 

Neither cau the Cale of * Pemble and Stern be an Authoxity to 
govern this; it was a ſpecial Uerdi# in Ejettment, and an Ex⸗ 


1 . 416, ception was taken to the Declaration, becauſe it was of a Park, 


ulthout ſaying hon many Acres, & de Pannagio, of which an 
4 Ejeckment 
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Cjeament would not lie: But the Court being divided upon a- 
nother Point, a Rule was made to adjourn it into the Exche- 
quer- Chamber; and befoze the Recoꝛd was certified, S ir Wadham 
Wyndham, one of the Juſtices againſt the Judgment fo? the Plain⸗ 
tiff died, and then there being but thzee Judges in Court, a 
Motion was made fo2 Judgment, accozding to the Opinion of 
the other two, Kelynge and Twiſden, the Plaintiff having releal⸗ 
ed the Damages fo2 theſe Things without the Conſent of the 
Defendant, which could not be done by Law; and it being op⸗ 
poled by Weſton, who was of Counſel with the Defendant, pet 
at {aſt he conſented to it, becauſe he law thele two Judges would 
otherwiſe give Judgment againſt his Client. 


Cholmondley verſus Broom. 


Ebt upon Bond was bzought againſt the Defendant in this 

Court in Cuſtod. Mar', who pleaded, Chat about the Time 
of the erhtbiting the Bill, he was an Inhabitant in the County- 
Palatine of Cheſter, ſſ. apud Nantwich, and notoztouſip known 
there, x | 

Now this being held to be a Fozeign Plea, and not won, 

the Plaintiff fo2 that Reaſon ſigned his Judgment, 
M2. Cheſhire moved to ſet it aſide, becauſe tho? it is a Plea to « Salk. zo, 


the Jurisdickion, pet it is not a Foreign Plea, and therefoze need 227, 292: 
not be (wo2n. Vide 2 Salk. 


Antient Demeſne, and all Pleas of Privilege, are Pleas to the $5 543» 


Jurisdifton ; but they are not fozeign, and therekoze they are to Lu. Hep. 
be received without an Oath. =: 
Many Jnſtances may be given of Fozeign Pleas, which if 5. 3:2 

nat collateral to the Adion, muſt be received in that Manner: 1 Sn. 97, 
As in an Aﬀton of Debt fo2 Money, if it appear upon the Con- 58. 
dition of the Bond, that it ſhould be patd out of the Jurisdifton 
of an Jnferio2 Court, and the Defendant pleads Payment ac- 
codingly, this Plea muſt be received without an Dath: And fo2 
this Reaſon the Judgment was ſet aſide, 


Rex verſus Jevois. 


Trial at Bar in a Quare Impedit fo; the Church of North- Quare Impe · 
A field, letting kozth, That John Webly, late Pio; of the 4 

dillolved Ponaſtery of St. James che Apoſtle, of Dudley, in the + . 
County of Worceſter, was ſeized of the Advowlon of the laid? 


Church 


—_— 
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37 H. 8. cap. 


Church in groſs as of Fee in Right of his ſaid Pꝛioꝛp, and that 
he and his Convent did, on the 9th of June, 21 H. 8. grant the 
next Pꝛelſentation thereof to Kalph Bradley, and others, under 
their Common-Seal. | 

That by the Statute 4 Febr. 27 H. 8. the Pꝛioꝛy was diſſolved, 
not having above the clear yearly Ualue of 200 l. per Annum, 
and the Poſſeſſions thereof were given to the King and hig 
* That H. 8. died ſeiſed, and it afterwards came to Queen Ma. 
ry, and ſo on to Queen Elizabeth. 

That Ralph Bradley, the 14th of Auguſt, 1558, Which was 
in the laſt Pear of Queen Mary, granted the nert ÞP2eſentation 
to Sir Richard Levingſton, and Edward Levingſton, Eſq; that 


Sir Richard died, and Edward Levingſton ſutvived, and was 


ſole poſſeſſed, 


Chat Queen Mary died ſeized of the Advowſon, and the 

Church became void by the Death of Richard Walker, and that 
Edward Levingſton preſented Henry Eſquire, who was inſtituted 
and induced. 
That Queen Elizabeth died without Iſſue, and the Advowſon 
of the ſaid Church deſcended to King James l. and ſo derives a 
Title to his pzeſent Majeſty ; and that the Church being void, 
{t belonged to him to pꝛelent. 

The Defendant pleads, That Bene & verum eſt, that King 

James was ſeized of the Advowſon fn groſs as of Fee, prout in 
the Declaration; but that he by Letters Patents under the 
Gzeat Seal, dated the 11th of Eo in the 13th Pear of his 
Reign, granted the ſame to Sir Charles Montague, and Edward 
Sawyer, and their Heirs, the Church being then full of the ſaid 
Henry Eſquire. 
That they 15 July, in the ſame Pear, granted it ta Edward 
Skinner, and his Heirs ; that Skinner afterwards levied a Fine to 
Sir Thomas Jarvois, and declared the Ales thereof to the Cog: 
mzee, and his Heirs. 

That Sir 1 homas Jarvois, 30 March, 4 Car. 1. granted the 
next Pꝛelentation to Phincas White; that the Church became 
void by the Death of Eſquire, and that Phineas White pꝛeſented 
Timothy White, who was inſtituted and indufed, 

That Sir Thomas Jarvois died ſeized, and the Advowſon did 
deſcend to Sir Thomas Jarvois his Son and Heir, and that the 
Church became void by the Death of White; he thereupon pꝛe⸗ 
lented John Hinkley, who was inſtituted and induced. 


I That 
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That Sir Thomas Jarvois died ſeized, and the ſaid Advowſon 
| deſcended to the Dekendant, being his Son and Heir, and that 
the Church being void by the Death of Hinkley, he pꝛeſented the 
Defendant Hinkley thereunto, who was inſtituted and indufe?, 
and traverſed, that King James died ſeized of the Advowlon a- 
foxeſaid, Modo & forma prout Attorn. general. przd. Dom. Regis 
nunc per Narration. ſuam prxd. ſuperius allegavit, proteſtando quod 
Sir Thomas Farvois deceaſed, and the Defendant Farwois, were ſuc- 
ceſſively for the Space of ſixty Years, and more, before this Writ 
brought, ſeized of the Advowſon in groſs as of Fee, and that Hez- 
Eſquire died about ſixty Years before the Writ brought; for Plca 
faich, That Bene & verum eſt, that King James was ſeized, and 
derived a Title to the Defendant Jar vois, abſque hoc, chat tlie 
Church was void by the Death of Henry Eſquire. 

The Attozney General took Iſſue upon the Traverſe of Jar- 
vois, Which was now to be tried. 

The Queſtion at the Trial was, Whether the Defendant 
ſhould give Evidence, and ſhew how this Advowſon came out of 
the Crown? Foz having alledged, that Bene & verum elt, that 
King James was ſeized ; and induced his Title by a Grant from 
the King, and having traverſed that the King died leized, &c. 
he ought to pꝛoduce his Szant, and ſhew how it came out of the 
Crown; fo2 the Seiſin of the King being confeſſed in the Plea, 
ex hoc ſequitur, that he died ſeized. 

But notwithſtanding this Confeſſion in the Plea, the Court 
made the Plaintiff give ſome Evidence, that this Advowſon was 
once in the Crown ; whoa thereupon produced a Szant of the 
Prior made by him of the next Paeſentation, and the Priory 
being now difſalved, the Advowſon of Conſequeiice muſt be in 
the Crown. 

Then the Defendant pꝛodutced his SOzant, which was by a 
Warrant from the Commiſſioners under the Szeat Seal, A. 
confirming dekeckive Titles. 

It was inſiſted by the Counſel fo2 the Plaintiff, That ſuch 
G2ant was not ſufficient, becauſe thoſe Commiſſioners had nat 
an Authozity to make an Oziginal Szant; they had only a ſpecial 
Atithouty given them to ſupply dekedive Titles, by conirming 
luch G2zants which were already made by the King. 

This Commiſſion, which is dated the 24 Feb. 1 Jacobi, is upon 
Recozd under the Szeat Seal; it is an erpzeſs Authozitp given 
to certain Perſons, and the Gzant made by them fs with reke⸗ 
rence to that Authozitp, fo2 it is Per Warrantum Comiſſionar', 
therefoze they muſt produce an adual G2ant from the Crown. 
gam it appears, that the King was deceſved, cven upon the 
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Church in groſs as of Fee in Right of his ſaid Pꝛiozp, and that 


he and his Convent did, on the 9th of June, 21 H. 8. grant the 
next Pꝛelentation thereof to Ralph Bradley, and others, under 
their Common-Seal. 


That by the Statute 4 Febr. 27 H. 8. the Pꝛiozy was diſſolve, 


37 H. 8. cap. not having above the clear pcarly Ualue of 200 J. per Annum. 


and the Poſſeſſions thereof were given to the King and hig 
Peirs. 


That H. 8. died ſeiſed, and it akterwards came to Queen Ma. 
ry, and lo on to Queen Elizabeth. 

That Ralph Bradley, the 14th of Auguſt, 1558, which was 
in the laſt Pear of Queen Mary, granted the nert Þ2eſentation 
to Sir Richard Levingſton, and Edward Levingſton, Edd; that 
Sir Richard died, and Edward Levingſton ſutvived, and was 
ſole poſſeſſed. 

Chat Queen Mary died ſcized of the Advowſon, and the 
Church became void by the Death of Richard Walker, and that 
Edward Levingſton pꝛeſlented Henry Eſquire, who was iuſfituted 
and indufed. 

That Queen Elizabeth died without Iſſue, and the Advowſon 
of the ſaid Church deſcended to King James l. and ſo derives a 
Title to his pzeſent Majeſty ; and that the Church being void, 
{t belonged to him to p2eſent. 

* The Defendant pleads, That Bene & verum eſt, that King 
James was ſeized of the Advowſon in groſs as of Fee, prout in 
the Declaration; but that he by Letters Patents under the 
G2eat Seal, dated the 11th of July, in the 13th Pear of his 
Reign, granted the ſame to Sir Charles Montague, and Edward 
Sawyer, and their Heirs, the Church being then full of the ſaid 
Henry Eſquire. 

That they 15 July, in the ſame Pear, granted it to Edward 
Skinner, and his Heirs ; that Skinner afterwards levied a Fine to 


Sir Thomas Jarvois, and declared the Ales thereof to the Cog: 
nizee, and his Heirs. 


That Sir ! homas Jarvois, 30 March, 4 Car. 1. granted the 
next Pꝛelentation to Phincas White; that the Church became 
void by the Death of Eſquire, and that Phineas White peſented 
Timothy White, who was inſtituted and indufed, 

Chat Sir Thomas Jarvois died ſeiz ed, and the Advowſon did 


deſcend to Sir Thomas Jarvois his Son and Heir, and that the 
Church became void by the Death of White; he thereupon pꝛe⸗ 


lented John Hinkley, who was inſtituted and induded, 


I | That 
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| That Sit Thomas Jarvois died ſeized, and the laid Advowſon 
> deſcended to the Defendant, being his Son and Heir, and that 
the Church being void by the Death of Hinkley, he preſented the 
© Defendant Hinkley thercunto, who was inſtituted and indufe?, 
and traverſed, that Ging James died ſeized of the Advowſon a- 
foꝛeſaid, Modo & forma prout Attorn. general. præd. Dom. Regis 
nunc per Narration. ſuam ptæd. ſuperius allegavit, proteſtando quod 
it Thomas Farvois deceaſed, and the Defendant Jarvis, were iuc- 
ceſſively for the Space of ſixty Years, and more, before this Writ 
| brought, ſeized of the Advowſon in groſs as of Fee, and that Hu 
; Eſquire died about ſixty Years before the Writ brought; for Plca 
laith, That Bene & verum eff, that King James was ſeized, and 
| derived a Title to the Defendant Jarvois, abſque hee, that the 
Church was void by the Death of Henry Eſquire. 
{ The Attoznep General took Jſſue upon the Traverſe of Jar- 
vois, which was now to be tried. 
The Queſtion at the Trial was, TUhether the Defendant 
& (\0uld give Evidence, and ſhew how this Advowſon came out of 
the Crown ? Fo? having alledged, that Bene & verum elt, that 
| King James wag ſeized; and induced his Title by a G2ant from 
the King, and having traverſed that the King died leized, &c. 
he ought to pꝛoduce his G2zant, and ſhew how it came out of the 
Crown; fo2 the Seiſin of the King being confeſſed in the Plea, 
ex hoc ſequitur, that he died ſeized. | 

But notwithſtanding this Confeſſion in the lea, the Court 
made the Plaintiff give ſome Evidence, that this Advowſon was 
once in the Crown ; wha thereupon produced a Szant of the 
Prior made by him of the next Pꝛelentation, and the Priory 
being now diſſolved, the Advowſon of Conſequezice muſt be in 
the Crown. 

Then the Defendant p2oduced his Szant, which was by a 
CUarrant from the Commiſſioners under the Szeat Seal, fo? 
confirming dekecive Titles. | 

It was inſiſted by the Counſel fo2 the Plaintiſf, That ſuch 
Gzant was not ſufficient, becauſe thoſe Commiſſioners had nat 
an Authozty to make an Oziginal Gant ; they had only a ſpecial 
Aithouty given them to ſupply defeftive Titles, by confirming 
luch G2zants which were already made by the King. 

This Commiſſion, which is dated the 24 Feb. 1 Jacobi, is upon 
Recozd under the Szeat Seal; it is an erp2eſs Authozity given 
to certain Perſons, and the Gzant made by them fs with rete- 
rence to that Authozity, fo2 it is Per Warrantum Comillionar”, 
tzercfoze thep muſt produce an adual G2ant from the Crown. 
zo tit appears, that the King was dccefved, cven upon the 

Rrere very 
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S. C. 1 Sall. 
319. 
Vide Moore 


367. 

21 H. 7. 16. 
1 Salk, 264. 

Carter 112, 


193. 


2 In. 471. 
Curt. Rep, 
193. 


Noy 159, 


very Recowd ; Which makes the Letters Patents void without g 
Sci. Fa. fo2 he intended to grant nothing but what was in the 
Polleſſion of the Party befoze, oꝛ fo2 which he had ſome Colour 
ok a Gzant upon which the Commiſſion was to operate. 


Econtra. 


But it was argued: fo2 the Defendant, That he need not ſc 
a pꝛecedent G2ant, becauſe this made by the Commiſſioners wag 
ſufficient ; fo2 it ſhall be pꝛeſumed, that the Commiſſioners did 
purſue their Authozity z and the Poſſeſſion having been in the De. 
fendant, and his Anceſtozs, fo2 ſixty Years and upwards, and 
no Pꝛelentation ſince from the Crown, it ſhall never be intended 
that thoſe Commiſſoners exceeded their Power. 

And of this Opinion was the Court, eſpectally ſince the Plain⸗ 
tiff could not pꝛaduce any Evidence, that the Ring did pꝛelent to 
this Living ſince the Diſſolution of the J2tozy 3 and therefoye it 
is poſſible that the Pꝛioꝛ might grant away this Advowſon befor 
the Statute of H. 8. and it might be that Evidence was given 
of ſuch a Gzant to the Commiſſioners. 

Theſe Letters Patents were granted to Commiſſioners to 
quiet the Joſſcſſioiis of the People, whether the Crown had any 
Pꝛetence 02 not. 8 | 

The Plaintiff was nonſuit. 


Brace verſus Pennoyer. 


J2 Trelpals, there was a Judgment in the Common Pleas g. 
gainſt three Dekendants, who bzought a TUrit of Erro? in 
this Court; and befoze the Recod certified, one of the Plain⸗ 
tilfs in Erro2 died, and after his Death a Capias ad ſatisfaciend. 
* taken out againſt the other two ſurviving without bzinging 
a Sci. Fa. 

The Queſtion was, TUhether there ought not firſt to be a Sci. 
Fa. becauſe, as it was ſaid, the Execution varies from the 
Judgment, and is not purſuant to the Reco2d, becauſe there was 
an Alteration of the Perſons from thee to two? 

It is true, where one is not Party to the Recod as Heir, 
Creciuto!, oꝛ Admtntſtrato2, he can have no Execution without 
a Sci. Fa. tho' it be within the Pear, becauſe the Altcrotion of the 
Perſon aitercth the Proceſs. | 

ut it is as tine if two Plaintiffs recover, and one die be- 
keze Exctution, the Survivoz map take it out without a Sci. 
be. becauſe he is Party and pavy to the Judgment; * if 

4 oll 
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ould happen that the dead Man had releaſed the Judgment, the Vide 1 Salk. 


Defendant may bzing an Audita querela and be relieved. 

It is true, if one of the Plaintiffs in Erro2 had died after 
the Affirmance of the Judgment, there muſt be a Sci. Fa. 

Jn Replevin, thzxe Dekendants made Cognizance, &c. and a 
a Uerdi# was given fo? the Plaintiff in Michaelmas-Term, in the 
ſecond Pear of Queen Elizabeth; one of the Dekendants died 
after the laſt Continuance, yet Judgment was given againſt the 
other two ſurviving without a Sci. Fa. By which it appears, 
that Execution may be taken in this Cale without any Sugge⸗ 


ſtion made on the Boll, and without Application made to the 
Court. 


Curia. A Sci. Fa. is not neceſſary upon the Abatement by the 
Death of the Party; fo2 what Meed is there of it, when the 
Party cannot plead to it ? 

Ik they p2eſs fo2 a Return of the TUrit of Erroz, it will be 
certified; and without a Suggeſtion upon the Rolf, he had no 
Means to know, that one of the Parties was dead, 

Therefoze luch a Suggeſtion ought to be made, and then to 
pꝛap Execution againſt the Survivozs, Er quia ſuper Examina- 
tion. conſtat Cur', that one of the Defendants was dead; there⸗ 
foze the Court doth award Execution againſt the reſt : And fo2 
this Reaſon a Superſedeas was awarded Quia improvide. 


264, 319, 


Dyer 175 


Vide 1 Lillj. 
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Vide 1 Salk. 
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2 Salk. 440. 
3 Lev. 351. 

6 Mod. 1 


3. 
4 Mod. 176. 


2 Lev. 27. 
Ray. 489. 
Show. 29. 
1 Sid. 320, 
367. 


2 Saund. 260. 
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Anno 9 W. III. B. R. 1697. 


Rex verſus Broom. 


led the America, whereof one John Broom was Maſter, ,. 

took a French Ship in the Weſt Indies, and ſhe was cor: 

demned there as P2ize, and the Pꝛoperty was veſled in 
the King, Afterwards Broom fold the Goods in Barbadoes, and 
then came Home, and he was pꝛolecuted in the Admiralty-Court 
at the Suit of the King ; upon which Pꝛolecution there was a 
Sentence, and an Appeal was bzought from that Sentence ; and 
pending that Appeal, Broom moved fo2 a Prohibition, fugget- 
ing, 1. That the Ship and Goods were taken in the Weſt Indies, 
infra Corpus Comitatus, and ſo the Court of Admiralty had no 
oꝛiginal Jurisdifion of the Cauſe : And this was on Jurpoſe to 
ſtop the Pꝛoceeding upon his own Appeal. 


J. the Peat 1691, the African Company hired the Ship *7 


2. That the Pꝛoperty being once veſted in the King, by the 
Condemnation of the Ship as Þ2tze, there can be no Suit af- 
terwards in the Admiralty-Courr here: Foz if after ſuch Con 
demnation the Goods be converted, the King muſt being an 
Adion ok Trover: And this is a plain Aﬀton of Trover upon 
the Face of the Libel, | 


To which it was anſwered, That this Ship was taken without 
any Commiſſion, o: Letters of Part; and therefoze it is a 
Perquiſite to the Admiralty, and Broom is reſponſible to the 
Ring fo2 the Ship and Goods. 

There is nothing within the Libel upon which to ground a 
ÞP2ohibition. 


4 / Firſt, 


,ſ 
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Firſt, they lay, That the Ship was taken in the Weſt Indies, 3 Mod. 244, 
infra Corpus Comitatus, which is not ſufficient ; fo? it ought to ., 
appear upon the Libel, that ſhe was taken upon the Land beyond . N 
Sea, becauſe this Court takes no Motice of Counties there, « l. Xep. 
and no Pꝛohlbition after Sentence ſhall be granted upon a bare " | 
Suggeſtion, that the Captain was not (ſuper altum Mare. 2 Brownl. 34. 

That the Pꝛoperty is not veſted in the King by the Condem- 
nation, fo2 that only declares it to be in him, fo2 which he may 
afterwards ſue in the Admiralty here; and tho' the Goods were 
ſold at Land, and an Aﬀton might be bzought at Law foz the Co. Elis. 
Converſion, pet the D2iginal Cauſe ariſing upon the Sea upon 685. 
which this Sale did depend, giveg the Court of Admiralty Ju⸗ 1 
risdiction, foꝛ the Converſion was at Sea, tho' the Goods were 1 Mad? 18. 
ſold at Barbadoes; and the firſt Motion he made towards the 3 44. 244, 
Place was a Bꝛeach of Truſt, of which the Converſton at Land ag ” 
was an Evidence. mae. 7 

But it is too late to pzay a Pꝛohibition after Sentence, and 
an Appeal bꝛought; fo2 it would be a great Jnconveniency to al- 
low it after ſo much Expence, and no Exception taken to the l. 2 A. 
Jurisdidion. This is a Reaſon given by my Lozd Rolle in his 3199. 
Abridgment. As fo2 Inſtance: 8 

By the Statute 23 H. 8. c. 9. No Man is to be cited to ap- 
pear out of the Dioceſs where he liveth, except, &c. upon Pain of 
double Damages to the Party grieved, and ten Pounds to the 
King. | 

d Suit was commenced in the Prerogative- Court fo2 a Legacy, C Car. 97. 
and the Party had Sentence fo2 it; and upon an Appeal from dae verſus 
the Sentence to the Delegares, the Sentence was confirmed, and 5% %% 


Coſts tared, and Excommunication fo2 Mon⸗payment. Mow ie ; Go. 


the Executozs would have a ]Nohtbition upon the Statute, be- 686. 
cauſe they dwelled in another Dioceſs; but the Court granted 

a Cofſultation becauſe they came too late fo2 a Pꝛohibition, ha- 
ving fo long allowed the Jurisdiſtion of that Court. Adjourn”. 


Rex verſus Holroy. ' 


HE Defendant was indiited fo2 concealing Trayto2s un- 

known, and buying Clippings. He was found guilty, 
and bꝛought a TUrit of Erroz, and aſſigned fo2 Cauſe, fo2 that 
there was a Mi'a inſtead of a Capiatur: And fo2 this Reaſon the 
Judgment was reverſed. 
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Rex verſus Grecp. 


DE Defendant was con- 

vicked of Perjury at a 
Trial at Bar, upon an Jnfo2- 
mation at Common Law, let⸗ 
ting kozth, That there was a 
Trial in the Common Pleas 
ſuch a Term, between Richards 
Plaintiff and Cornforth Deken⸗ 
dant. 

Quodque ſuper triation. ill. 
per quoſdam Teſtes adtunc & 
ibidem ex parte præd. Roberti 
Richards in cauſa præd. product. 
& adtunc & ibidem debito mo- 
do jurat. Juratoribus jurat. illi- 
us in evidenc. adtunc & ibidem 
dar, fuit quod prad. indentura 
barganiæ & vendition. geren. 
dat. dicto decimo quinto Die 
Junii Anno Domini Milleſimo 
ſexcenteſimo octogeſimo primo 
ſupradicto necnon præd. inden- 
tur. relaxation. geren. dat. dicto 
decimo ſexto Die Julii Anno 
Domini Milleſimo ſexcenteſimo 
octogeſimo primo ſupradicto ſi- 
gillat. & deliberat. fuiſſent per 
præfat. nuper Ducem Albemarle 
tempore dat. earundem Inden- 
tur. apud tune domum manſio- 
nal. ipſius nuper Ducis Albe- 
matle co'it vocat. ſive cognit. 
per nomen de Albemarle- Houſe 
quæ quidem Domus præd. deci- 
mo ſexto Die Julii Anno illo ſuit 
ſituat. in Paroch. Sancti Martini 
in Campis in Com. Middleſex 


pied. quodq; quidam Richardus medium Julii [Anglice the mid: 
Strode Armiger. temporibus ſi- 


gillation. & deliberation. Inden- 


tur. ill. fuit præſens in domo il. 
cum præfat. Duce Albemarle & 
fuir Teſtis pred. ſigillation. & 
deliberation. earundem, ac ulte. 
rius idem Coton. & Attorn. digi 
Dom. Regis pro eodem Domino 
Rege dat. Cur. hic intelligi & in- 
formari quod adtunc & ibidem 
ad triand. ill. ſcilicet in ptæd. 
Octab. Sanctæ T rinitatis Anno 
Regni dicti Domini Regis nunc 
octavo ſuptadicto apud We. 
minſter præd. in Com. Middle. 
{ex in præd. Cur. ipſius Domini 
Regis de Banco præd. ibid. qui 
dam Robertus Greep nuper de 
Paroch. de Plimpton S. Matiz 
in Com. Devon. Yeoman pto- 
duct. fuit Teſtis ex parte pra, 
Henrici Corniorth defend. in 
cauſa præd. & adtunc & ibidem 
jurat. fuir ſuper Sactoſanct. Da 
Evangelio ad dicen.veritatem,to- 
tam veritatem & nihil pracer ve. 
ritatem de & in præmiſſis in exitu 
inter partes præd. modo & fot- 
ma ptæd. poſit. quodque idem 
Robertus Greep Deum prez o- 
culis ſuis non habens ſed inſti. 
gation. Diabolica mot. & ſedudt. 
adtunc & ibidem per actum & 
conſenſum ſuos falſo, malitiole, 
voluntarie & corrupte ſupet {a- 
crum ſuum præd. dixit depoſuit 
jutavit & juratoribus Juræ præd. 
in Evidence. de & concernen. præc. 
Richardo Strode dedit quod citca 


dle of July] Octogeſimo primo 
Menſem Julii Anno Dom. Mi: 
4 leſimo 


— 
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leſimo ſexcenteſimo octogeſimo giſter Strode ipſum eundem Ri- 

primo ſupradict innuend. Magiſt. chardum Sttode iterum innuendo 

Strode præfat. Richardum Strode ſuit apud Newnham (pred. Do- 
innuendo fuit apud Newnham mum vocat. Newnham in Paroch. 
(quandam Domum vocat. Newn- præd. de Plimpton Sande Maria 

ham in Paroch. de Plimpton in ditto Com. Devon. iterum in— 

Sanctæ Mariæ in Com. Devon. nucndo) ubi revera & in facto 
innuendo) Et quod circa medium prafar. Richardus Strode circa 

Jalii [| Anglice July] Milleſimo medium dicti Menſis Julti Anno 
ſexcenteſimo octogeſimo primo Domini Milleſimo ſexcentefimo 
cundem Menſem Julii codem oCtogefimo primo ſupradiito vel 

Anno innuendo Magiſter Strode ad aliquod aliud tempus quod- 
cundem Richard. Strode iterum cunque in ditto Menlſe Julii co- 
innuendo fuit apud Newnham dem Anno non ſuit apud Newn- 

dict. Dom. vocat. Newnham Pa- ham prad. prout idem Robertus 

roch. de Plimpton Sanctæ Matiæ Greep ſupet ſacr'um ſuum pred. 

in Com. Devon. præd. innuendo falſo malitioſe voluntaric & cor- 

& quod circa medium Menſis rupte dixit depoſuit jur. vit & ju- 

Julii Anno Dom. Milleſimo ſex- ratoribus ibidem Jurz præd. E- 
centeſimo octogeſimo primo Ma- viden. dedit, &c. 

Rex verſus Grecp. s. C. 2 Salk 
513. 
18 Dekendant was convicked of Perjury. And now it Vide Piaf. 
was moved in Arreſt ok Judgment: 345. 


1 F02 that it is not ſet foxth, That the Dath was material 


to the Matter in Iſſue. 


2 The Fai is laid, That at a fozmer Trial Pz. Srrode gabe 


Evidence, that the Indentures of Leaſe and Relcaſe were crect: 
ted by the Ouke of Albemarle, at Albemarle-Houle, about the 
Time of the Date thereof, which was the 16th Day of July, in 
the Pear 1681, and that he was then and there pzeſent with the 
Duke, and was a Titneſs that the Duke did ſeal and deliver 
the lame; and the Perjury now aſſigned is, that the Defendant 
then depos'd, That about the ſame 1ime Mr. Strode was at News- 
ham, (Quand. Domum vocat. Newnham in Paroch. Plimpton S. 


Mariæ in Com. Devon. innuendo.) Mo the Wozds about which 


Time, are very unccrtain ; fo2 if he had depoſed, My. Strode was 
then at Newnham, without ſaying any moze, it muſt be agreed 
that had been incertain; fo2 it doth not appear where Newaham 

| | was, 


the. 
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was, oz that it was M2. Strode's Houle, 02 in what County, o: 
in what Place. 

Then the lanuendo muſt be the only Suppozt of this Inkozma⸗ 

tion, and that makes it wozſe, fo2 the Defendant ſwoze, that 
Mz. Strode was then at Newnham, which may be taken oz in. 
tended any Newnham in England; and by the lnnuendo it is tied 
up to a ſpecial Newnham in Devon, at which Place it doth not 
appear he ſwoze M2. Strode then was; ſo there being no luch 
Newnham mentioned befoze the Innuendo is tmmatertal, fo the 
Duty of an lanuendo is to aſcertain a Thing mentioned be. 
fore. 
They ſhould have ſet fozth, that there was a Trial, &c. that 
a Deed was given in Evidence, and that Mz. Strode was pꝛodu⸗ 
ced as a Mitneſs to ſuppoꝛt that Deed, that he had a Houſe in 
Devon, called Newnham, and that he depoſed, he ſaw the Deedg 
executed in Albemarle-Houſe at ſuch a Time; and the Defen- 
dant ſwo2ze, that M2. Strode wag then at Newnham. 
CUhen Wozds ſpoken are incertain, they ſhall not be made 
attonable by an Averment ; as to ſay of an Attozney, Thou haſt 
forged Writings, innuendo Bonds and Covenants ; oz to ſay, a 
3 Bulf. 265. Yan had the Pox, inauendo the French Pox. 

There ought to be a greater Certainty of the Place, than 
of an Addition to the Party; and fo2 this Reaſon, where 
1 Bulſt. 183. eighteen were tndifed fo2 a Riot, and there was no Place na⸗ 

med where ſeventeen of them did dwell, the Indicment was 


Cre, Elie. Jn Michaelmas-Term, Anno 37 Eliz. a Man was indicked in 
428. this Court upon the Statute 5 Eliz. fo2 Perjury. The Jndit: 


ment ſet foxth, That there was a Suit in Chancery between 
two Parties, fo2 the Mano? of Staverton in Devon, and a Com: 
miſſion was awarded to examine Witneſſes in that Cauſe, and 
that the Defendant being examined, did ſwear, that a Feoff- 
ment of the Manor was delivered as an Eſcrow, &c. Innuendo 
præd. Manerium. Mo it did not appear that the Dath, which 
the Defendant then made of the Delivery of that Deed, did 
concern the Mano? of Staverton then in Queſtion ; and it ſhall 
not be made more certain by the following Mozds, viz. (Manerium 
præd. lnnuendo) becauſe a Man ſhall not be puniſhed koꝛ a Perjury 
by the Delp of an Innuendo. | 
Now though that Indickment was upon the Statute, yet the 
ſame Reaſon Which was then given, will hold good upon an 
Jnfomation at Common Law fo2 the ſame Dffence. 


$.-- | Apon 
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" Upon the whole Matter, 'tis incertain what — was 
intended by the TUitneſs, fo2 tis not inconſiſtent with his 
Evidence, to (ay that it was Newnham in Middleſex; and the 
Jury would have no Contfideration of it, unleſs it had been de- 
ſcribed to them, hy asking what Newnham was meant. 
So that without the innuendo, non conſtat what Newnham it 
is; fo2 it may be a Houle, 02-a Uill, o2 a Lieu Conus, and near 
Albermarle- Poule, tis the Diſtante from thence which makes 
the Thing matertal. | 
Now Mr. Strode having depoſed, That on 02 about the middle 
of July, he was a Ultnels to the Execution of the Deeds at 
Albermarle- Houſe, and the Defendant having ſwo2n he was then 
at Newnham genetally, it may be intended the very next houſe to 
albermarle · Houſe; but the Innuendo makes it to be at Newnham in 
Devon; Which is different from what was (won, fo2 the Law 
Prima facie intends Newnham to be a Cill, and the lnnuendo limits 
it to a patticular Houſe in a Pariſh, which alters the very Sig⸗ 
nification of the Moꝛd, and reduceth it from a Ventralite to a 
Certainty. | 1 ; 
The Law will not allow TTloꝛds to be enlarged by an Innuendo, 4 72 
ſo as to ſuppoꝛt an Action on the Cale koꝛ ſpeaking them; a multo 7 75 
fortiori in Caſes of Perjury, fo2 that would be to conviit a Man 20. 126. 
of one of the higheſt Crimes in a Matter never fwomn by him, %. 191. 
This was the Opinion of Juſtice Gawdy, that a Man cannot 
be perjur'dby an Innuendo. 
And there is no Authoity cited on the other Side. to pꝛove that 
an lanuendo will make WUows ationable which are not ſo in their 
own Nature; but where a Colloquium is laid, oz the Mozbs of 
themſelves are ationable, there an Innuendo may explain them. 
And therckoze it was agreed, that if a Man ſay, Thou haſt ſtolen 
my Piece, Innuendo mp Gun, the Afton will not lle; koꝛ though 
hy common Intendment a Piece is a Gun, pet 'tis incertain, 
and ſhall nat be helped by an Innuendo; but if there had been any 
mevioug Diſcourſe of a Gun, then the Action might have been © 1. 339. 
ſuppo2ted by the Innuendo, 


2. Perjury muſt be in ſoniething material to the Iſſue, kor i % 
it be wholly fozeign and impertinent, tis not Perjury, but a 
valn and idle Oath. 


Jn Michaelmas Term, 5 Jacobi, a Man was indidted in the Stat 7. 111. 
Chamber fo2 Perjury committed by him in the Court ok Re- «Bug _ 
queſts, in giving Evidence there in a Cauſe concerning the Title „ * 
of Lands, which was * by all the Judges of England not 

ttt to 


191. 
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to be puniſhable, fo2 it was an impertinent and not a cozrupt 
Dath, becauſe that Court hath no Authority to examine ſuch 
The Oath of a Jury⸗Man is, That he ſhall wel! and truly try the 
Iſſue between the Parties: So that if he doth try any Thing ye. 
ſides the Iſſac, tis Per non Juratum; and if his Aerd:& thereupon 
be falle, tis not Perjury, neither can he be attainted, becauſe 
neither Party is grieved thcreby, 
Econtra. | | 
It was argued fo? the King, That the Innuendo makeg the 
Place certain enough, and that the Bzeach of the Oath is well 
aſligned ; fo? 'tis laid in Fat, That Pr. Strode non fuit apud 
Newnham præd. 

*Tis admited, that an Innuendo is not p2oper to extend Mos 
beyond their ozdinary and common Meaning; and likewiſe where 
a TUovd is capable of two Significations, and by an 'nnuendo jg 
tied up to one, that ſhall not pꝛejudice the Party: As ko; Jnſfance, 


if a Yan ſay J ſtole his Coꝛn, tt may be as well ſtanding Com, 
as cut down. 


Neither can an Innuendo reſtrain a Genus as him o2 her. Thus 
they who argued foꝛ the King, as well as thoſe who had a! gued fo! 
the Defendant, did not differ in the Law concerning an Innuendo, 
but only in the Application of it. | 
Nov in this Caſe,. the Court cannot take Notice judicially, 
that Newoham is a general TUo2d, oz that it hath two known 
Signtifications. 

But admitting that the Place is not well explained, and that 
the Innuendo was out of the Cale, then Neu nham is at large, 
and non conſtat where it is; but be it where it will, it muſt be an- 
other Place from Albermarle-Houſe. J2ow ſuppoſing it to be 
near Albermarle-Houle, 'tis ſtill Perjury in the Defendant ; fo? 
Mr. Strode depoſed he was at ſuch a Time in Albermarle-Houle, 
and the Oefendant (woze he was then at Newnham, ſtppoſing it 
to be the next D002. 

My Lord Coke, in his Expoſition upon the Statute 5 Eliz. 
ſatth, That if the Thing (wom be not true, and not material 
to the Point in Suit, tis not Per jury, becauſe it fs Extrajudi- 
cial, and that At giving a Remedy to the Party grieved, he can 


in no Sozt be damnified if the Depolition be not material to 
the Matter in Iſſue. ne 


This 
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This Opinion of my Low Coke muſt be intended upon the 
Statute, and 'tis then a little too ſtreight; fo2 if the Thing 
ſwozn be impertinent, 02 doth but conduce to the Batter in Iſſue, 
and falſe, tis ſtill Per jury. | 

But what was ſwozn in this Caſe, was not ſo immaterial to Ilie Cie | 
the Point in Jfſue, fo2 it may create a Belief in the Jury, that Ps, Upon 
Mr. Strode Was not at Albermarle-{youle at that Time he ſwoze the Statute, 
himſelf to be there. | 

As to the Caſe in Cro. Eliz. which hath been objeted, that 
pꝛoves nothing againſt this lnnuendo ; it was a Suit in Chancery 
fo2 the Mano2 of Staverton, and the Defendant ſwoze that a 
xgeoffment of the Yano? was delivered as an Eſcrow, when in 
Truth it was delivered abſolutely : And this was aſſigned koꝛ Per⸗ 
jury in the Defendant, with an lnnuendo præd. Manerium becauſe 
he had not ſwozn that the Feofiment was of the Mano of Sta- 
verton, but of the Mano? generally, the Dath was held to be 
immaterial to the Matter in Jſlue, it was not ſhewn that either 
Party pꝛoduced the Feoffment at the Commiſſion, 02 if it had 
been p20duced, that it concerned the Manoz then in Queſtion, 
which being lo very incertain, could not be ſupplied by an Innuen- 
do, and fo2 this Erreption that Indäment was diſcharged ; be- 
ſides, it was an Jndit#ment upon the Statute, and not at Com- 
mon-Law as this is. 

But here the Innuendo is erplanatozy without adding any / .. 
Thing to the Senle of the Moꝛds pꝛecedent; fo2 'tis laid, That 4% 32. 
Mr. Strode being pꝛoduced as a TUitneſs, did depoſe, that ſuch a G. EI 
Dap in July he was Witneſs to the erecuting of Deeds in Al- '93- 
bermarle-· Houle, in the Pariſh of St. Martin in the Fields. The 
Dekendant ſwoze, Mr. Strode at that Time in July was at Newn- 
ham, Ubi revera & in facto he was at no Time in July in that 
Year at Newnham: And this is found by the Cerdie. | | 

An lnnuendo hath been allowed to make a farther Explanation 
of Pꝛecedent Tlozds than in the Cale at Bar. 

As in an Adlon on the Caſe fo2flandering the Plaintiff's Title, „ „, 
he declared, That he was ſeized of the ano; of Upton Grey, 4. 
and that the Defendant ſaid he had no Title to Upton, Innuendo Marein vers 
Upton Grey. After a Uerdit ko the Jlatntiff, this Exception wag ſus 4 
taken in Arreſt of Judgment, viz. That the Wows were ſpoken 4 
ol Upton generally, which cannot be intended of Upton Grey, 
und lo could not be helped by the lnnuendo. But the Court was then 
of Opinion, that it was ſufficient to explain what Upton was in- 
tended, and ſo affirmed the Judgment. 


Anno 


o 
* * 5 * 
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Anno 23 H. 8. The Marquels of Exeter was indited fo? thele 
Mods, fl. I like well the Proceedings of Cardinal Pool. Inuen- 
do Catolum Pool, who wrote againſt the King's Supremacy; and 
he was convicted and beheaded. 


Curia. FEC 
$4. 19. An Inkozmation fo2 Per juty at Common Law as this is, dorh 
| not require ſo much Certainty as an Indidment upon the Statute: 
fo2 if Perjury be aſſigned in ſwearing to ſeveral Jnterrogatozies 
in Chancery without ſhewing in which; this is good at Common 
Law, but not upon the Statute, 
1 Roll. Rep, Meither will an Indictment lie fo2 a Perjury upon the Statute 
79. which may be maintained at Common Law, as fo2 making a kalle 
Affidavit in the Chancery, oꝛ in this Court. 
The Statute hath made the Offender ſubjef to a certain Pe 
nalty, and to a cozpozal Puniſhment, and therefore the Perjury 
muſt be by [wearing falſly in a Court of Record, and in a Thing 
material to the Iſſue. 


2 Roll. Abr. But this is not required at Common Law; fo2'tis Perjury to 
1 49 (wear kalliy in a Court- Baron, 02 in the Eccleſiaſtical Court, which 
are not Courts of Recozd ; no? that it ſhould be in a Thing ma: 
| terial to the Jfſſue, koꝛ a Man may be perjured in an Anſwer in 

EO Chancery to a Thing not charged in the Bill. 
vertus Die, There wag a Crial in which the Queſtion was, Compos ve! 
non Compos; the Man died in Kenr, and the TUitneſs lived in 
Oxfordſhire; at the Crial he made a Pyeface to his Evidence, by 
telling a Hiſtozp of his Journey, where he lay, where he dined, 
where he ſtayed on the Road, and when he arrived at London, and 

fo till he came to Kent. 1 

Suppoſe he had been indicked fo2 Perjury, in [wearing he dined 
by the Tay at Uxbridge, Ubi revera he did not dine there: Js this 
Perjury at Common Law? Certainlp it is not. Adjorirnatur- 


Rex verſus Melling. 


3 E was found guilty of Perjurp at a Trial at Bar. And 
12 2 now a Yotion was made fo? a new Trial: 
. 1 Sid. | 
155 154. 1. Becauſe the Uerdi# was againſt Evidence. 


2. Becauſe it was againſt the Opinion of the Jury who 
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3 49 


The Fact was thus: The Jury found the Defendant guilty 
dk Pccjury, but not of wilful and corrupt Perjury, as it was laid 
in the Inkozmation: And Juſtice Rokeby being alone in Court, 
| agked the Jury, CUhether they found fo2 the Defendant ? Chey 
reptted, Mo. Gpon which he told them, That he could not re⸗ 
cod the Gerdick which they had given, fo2 it was contradifozy, 
| and they muſt find him guilty, o2 acquit him. He asked them, 
| (Uihether they did believe that the Matter (won was falſe ? They 
reptied, pes. Then he asked, WUhether they did believe the 
Defendant did know it to be kalle? They replied, They could 
not tell that. Then the Fozeman (aid, hat they agreed bekoze 
they came into the Court to find the Defendant guilty of Perju- 
ry, but not guilty of wilkul, malitious, and cozrupt Perjury; and 


——— 


if that Uerdit ſhould not be recozded, then to find him guilty 0 5 


generally, becauſe ſome of the Jury were diſſatisfied ta find him 
guilty of wilful and cozrupt Perjury. CUhercupon, without any 
further. Conſideration, they found him guilty generally, which 
is a (lerdi# both TWays, and not only againſt Evidence, but a- 
gainſt their own Opinions, which cannot be dictum Vexitatis.) 

But the Court held, That when a Caule is tried at Bar, a 
new Trial is never granted fo? the ſingle Reaſon, that the Jury 
went againſt Evidence. Jt is true, 1t was granted in mp Low 


s ? 


Firzwarer's Cale, fo2 there was a Yisbehaviour in the Jury, in; xc. 355. 


flinging Dice to decide, whether they ſhould find fo2 the lain: 
tif 02 Dekendant, which would alter the Trial, by Uerdi# of 


twelve, to a Trial by Lot; ſo likewiſe fo erceſive Damages 8 4 


fo2 Wows,' as fo? calling the Plaintiff Traitor, and the Jury 

giving 500 l. Damages. | | 
Then it was inſiſted on behalf of the King, that there was 

no Atfidavit of any Misbehaviour of the Jury, fo2 they were all 


unanimouſly agreed to find the Oefendant guilty ; but the Ambi- 


guity of the TUow Corrupt, did pu33le them, which made them 
[ſcrupulous of finding the Perjury to be ſuch, becauſe they had no 
Evidence of any Baibery to foz\wear himſelf. 

Neither is it a Misdemeano? in them, Firſt, to give a Uer- 
dict which would have amounted to make the Defendant not 
guilty ; and immediately, befoze they went from the Bar, to 
find him guilty. SORE | CNN 
Ads to the firſt, they asked the Opinion of the Court, TAhe⸗ 
ther ſuch a QUerdi# might be received? Thich is what they 
ought to do; and if they have the Opinion of the Court, that 
ſuch Uerdi# which is offered is not agreeable to Law, then they 

are to conſider, what Uerdit to give. 


UuuCr Now 


on 


—__— — 
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11 H. 4. 2. 
Brook, conſp. 
13. 


Plond. 211. 
B. in Saun- 
der's and 
Freemans 
Caſe. 


Sid. 58. 


3 Keb. 525, 


Jones 163, 


Now it is plain, they had this Matter under Conſideration 
befoze they came to the Bar, becauſe when the Judge told them 
he would not reco2d the firſt Uerdif, they immediately found the 
Defendant guilty : Which is an Argument, they were fully g. 
greed of the Fai to find him guilty, though they could not find 
him wilfully and cozruptly guilty, becauſe they had no Evidence 
of it. 

Now to imagine this to be a Pisdemeanoz, is an Dffence 
and Reflefion upon the Court; fo2 if there had been any hig. 
behaviour, the Judge would have told them of if, 

They ſhould have oppoſed the receiving this Uerdif; but 
ſince it is recoꝛded, they muſt not now let it aſide, 

Fo? Authozities, the Caſe Anno 11 H. 4 wos cited, which 
was an Action of Conſpiracy bzought againſt two, and upon 
Not guilty pleaded, the Jury found one guilty, and acquitted 
the other; and they being adviſed by the Court to conſider het, 
ter of their Uerdi#, which was contradifo2y in it ſelf, becauſe 
one alone could not conſpire, they thereupon found both guilty, 
which is a ſtronger Caſe than this at Bar. 

It is no new Thing fo2 a Jury to recall their firſt UerdiF, and 
fo2 the Court to receive another at the ſame Time: This was 
done in one Archer's Caſe, whom the Jury acquitted upon an 
Tnditment of Felony; and immediately they recolſefed them: 
ſelves, and told the Court they were miſtaken, and found him 
guilty, And this was entred as their Gerdick. 


Econtra. 


New Trials have been granted in this Court after a Con: 
vition of Perjury. It was done in the Caſe ok one Cornelius, 
who was indicked fo2 Perjurp, fo2 (wearing that ſuch a Perſon - 
was at a Conventicle, when in Truth he was not; and tt ap- 
pearing that the Fozeman of the Jury, who gave the Geedic, 
was Owner of the Barn where the Conventicle was held, and 
being challenged fo2 that Reaſon, and yet (wozmn of the Jury, the 
Court granted a new Trial. 

Tt hath been granted likewiſe fo2 the Miſcarriage of the Jury, 
to whom the Plaintiff delivered a Paper after they were gone 
from the Bar. 

The Law requires the Evidence to be clear to convif a Yan 
of Pcrjury, and it muſt be of wilful and cozrupt Perjury. Now 
when the Jury was ſatisfied that the Oefendant was not guilty 
of wilfu! and co2rupt Perjury, and pet find him guilty generally, 
this is a Clerdit which is repugnant in it ſelf, 


2 They 
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They ought to find him guilty of wilful and coꝛrupt Perjury, 
02 to acquit him. 

In an Indidment fo2 Pcrjury, bzought upon the Statute of the % _.. 
Queen, the }Ilaintiff declared, That the Dekendant Fallo dixir OT ON 
& depoſuit, and ſhewed in what Iſſue, and in what Court, and | 
concluded & fic commiſit voluntatium & corruptum Perjurium. 10 
The whole Court were ok Opinion, That this Declaration was i 
inſufficient, becauſe it was not ſaid, that Falſo voluntarie & cor- | 
rupte dixit, &c. f02 the Clauſe which followed, & fic commiſit vo- bl 
luntarium & corruptum Perjurium, will not help it, becauſe it is 
a Concluſion upon Pꝛemiſes infuffictently alledged. 

The Counſel fo2 the King would ercuſe this Pigsdemeano? in | 
the Jury, by the Common Caſe, of asking the Opinton of the fi 
Court in a Point of Law, which it is their Duty to do; but | 
that is not applicable to this, fo2 they were agreed upon two þ 
Cerdits which were inconſiſtent, and upon the latter without | 
any Conſideration at all. | j 

It is agreed they may vary from a p2ivy Uerdt#; the Reaſon | 
is, becauſe it may be pꝛeſumed that they had ſome ſublequent | 
Conſideration of the Evidence after ſuch Uecrdt# given. 11 

Beſides, a pꝛivy Uerdii in Stritneſs is no Uerdtf, it is only | 
a Favour which is allowed to the Jury fo2 their Eale, 


Curia. 


Ik the Thing \ſwom was manifeſtly falſe, the Mind muſt be 


cozrupt, and then there need be no Evidence of Bübery. Ad- 
journatur. I 


Stanhope verſus Smith. Mich. 8 Will. 3. Rot. 462, 


N Ation was bzought upon a Note fo2 Money won at Play: e ; Call. 
The Dekendant pleaded the Statute of Gaming, and ſet 344, 345: 

koꝛth, that at one Sitting he loſt 85 1. to rhe Plaintiff, and 401. _ 36h 
moze to one Late; and upon Demurrer it was argued, that the ? ½ 5. 
Act made no Securities void, neither was the TUinner to pay Ane, t, 2, 
the treble Galue of the Money won, unleſs it was above 100 l. 175. 
ko; if thee Men ſhould each of them win 501. neither of them 
chall fozfeit ; fo2 though it is moze than 1001. among them all, 
yet it ts under that Sum to each, and the Statute makes no 


Foxeiture, but where the Perſon winning has got above 1001. 


On 


_ 
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27 & 28 Car. 


I. 
Rot.109,110. 
Hodg ſon ver- 
ſus Mallen. 


Vide Ante, 
286, 287, 
34%. 


On the other Side it was alledged, That in Hillary-Term, 

27 & 28 Car. 2. two Judgments were given againſt the JIleag 
to Demurrers upon the like Plea, and in the Caſe between Edge. 
bury and Roſſindale, which was upon Articles concerning a Hohle. 
Match, wherein the Defendant agreed to run four Heats at ſe. 
veral Days fo2 401. each Heat. This was held by my Low 
Hale to be but one Agreement, tho" to be run at ſeveral Cimes, 
and the Defendant in that Caſe had Judgment. 
But in the p2zincipal Cale, Judgment was given fo2 the Plain. 
tiff, fo2 the Statute intends a Remedp where moze than 1001, 
is loſt to one Perſon, and at one Sitting; fo? ik it be loſt to ſe: 
veral, it is not within that Ack: As fo2 Jnffance, If a Man lo⸗ 
ſes 95 1. to one Man, and refuſes to play any longer with him, 
and then voluntarily loſes 101. to another at the ſame Sitting; 
this ſhall not defeat the firſt Perſon of the Money which he law: 
fully won. 


Toddard verſus Middleton. Paſch. 9 Rot. 199. 


XX N Aiton of Covenant was bzought upon the Penalty of 

certain Articles, wherein the Oefendant had agreed to pay 
ſo much per Chaldzon fo2 all Coals laden either at Newcaſtle, oz 
upon the River Tyne, and b2ought to London; and the Breach 
aſſigned was, That the Coals were laden on ſuch a Ship infra 
Portum de Tinmouth, viz. at North Shields, and bzought from 
thence to London. 

To this Declaration the Dekendant demurred, becauſe it did 
not appear that Tinmourh was upon the River Tyne, and ſo the 
each is not well aſügned, and the Court cannot take Motice 
judicially, that Tinmouth is upon that River ; and ko; this Rea- 
ſon they inclined againſt the Plaintiff, but gave him Leave to 


- diſcontinue upon Payment of Coſts. 


Maddiſon verſus Shorc. 


Ad' us Maddiſon per Wil um ei debet & injuſte detinet pro eo 

Duncomb Attorn. ſuum videlicet quod cum in ſtatuto in 
queritur de Patricio Shore, gen. Parliamento Dominæ Elizabethæ 
un. Attorn. Curiæ Domini Regis nuper Reginæ Angliz apud 
de Banco preſen. hic in Curia in Weſtm. in Com. Midd. duode- 
propria Perſona ſua de eo quod cimo die Januarii Anno regni ſui 
non reddidit ei decem libras quas quinto tent. edit. inter alia in- 
x actitat. 
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actitat. fuit authoritate ejuſdem 
Parliamenti quod ſi aliqua Per- 
ſona, &c. : 

Cumque idem Rad'us nuper 
ſcil't Termino Sanz Trinitatis 
Anno Regni Domini Willi nunc 
Regis Angliz Seprimo in Curia 
cjuldem Domini Regis nunc hic 
coram ipſo Rege eadem Curia 
apud Weſtm. præd. tunc exiſten. 
impli'taſſet quendam Steph'um 
Rothwell per Breve dicti Domi- 
ni Regis de Sci. Fa. Vic. Lincoln 
direct. pro reſtitution. habend. de 
quindecim libris quas ipſe antea 
in Curia ejuſdem Domini Regis 
de Banco apud Weſtm. per judi- 
cium ejuſdem Curiæ de Banco re- 
cuperaſſet verſus eum pro dam- 
nis ſuis quæ ſuſtinuit tam occa- 
ſione cujuſdam tranſgreſſionis ei- 
dem Stephano per ipſum Rad um 
nuper illat. quam pro mil. & 
Cuſtagiis ſuis per ipſum circa 
ſectam ſuam in ea parte appoſit. 
quod quidem judicium idem Rex 
in Curia ſua coram ipſo Rege 
apud Weſtm. præd. ob Errores in 
Recordo & Proceſſu inde com- 
pert. revocaſſet & adnullaſſet per 
quod conſideratum fuit in eadem 
Curia dicti Domini Regis coram 
iplo Rege apud Weſtm. quod i- 
dem Rad'us ad omnia quæ ipſe 
occaſione judicii præd. amiſiffet 
reltituetut & idem Dominus Rex 
nunc in dicta Curia ſua coram 
ipio Rege ex parte ipſius Rad'i 
acciperet quod ipſe poſt ju- 
dicium præd. redditum fuit & 
ante revocation. ejuſdem ſcilicet 
20 die Junii Anno regni ejuſdem 
Domini Regis 30 apud Wragsby 
in Com. Lincoln præd. ſolveret 
pred. Stephano pred. quindecim 


IN * 


libras per eundem Steph' um ver- 
ſus iplum Rad um ut præfertut 
recuperat. in Plena ſatisfactione 
& exoneratione damnor. præd. 
prout in eodem Brevi de Scite fa- 
cias plenius continetur quod qui- 
dem Breve de Sci. Fa. præd. 
Sreph'us præd. Termino Sanctæ 
Trinitatis Anno ſeptimo ſupra- 
dicto in ptæd. Curia Domini 
Regis coram ipſo Rege apud 
Weſtm. præd. comparen. Placita- 
bat in Bartram five præcluſionem 
hujuſmodi reſtitution. verſus cum 
habend. quod præd. Rad'us poſt 
judicium præd. reddit. & ante 
revocationem ejuſdem non ſol- 
vit. eidem Stephano præd. quin- 
decim libras modo & forma prout 
per dictum Breve de Sci. Fa. ſu- 
perius ſuppo'it fuit & de hoc po- 
ſuit fe ſuper patriam & præd. 
Rad'us ſi' liter id præcept. fuit Vic. 


Com. Lincoln quod Venire faci- 


at coram Domino Rege a die 
Sanctæ Trinitatis in ttes ſepti- 
manas ubicunque, &c. duode- 
cim, &c. per quos, &c. & qui 
nec, &c. ad recogn. &c. quia 
tam, &c. idem dies dat, fuit par- 
tibus przd. &c. ad quem diem 
corau Dom. Rege apud Weſtm. 
yen. tam præd. Rad' us quam 
przd. Steph'us per Attorn. ſuos 
præd. & Vic. Com. Lincoln mil. 
inde Breve de Venire facias in 
omnibus ſervit. & execut. una 
cum panello de nominibus Ju'r:e 
quorum null', &c. ideo præcept. 
fuit Vic. Com. Lincoln præd. qd. 
Diſtring. Jur. præd. per omnes 
Terras & Catalla, &c. & quod 
de exit', &c. ita quod habeat 
corpora eor. coram Domino Rege 


adie S. Mich'is in Tres Septiman. 
ubi- 


a — — 
— — 


— 
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ubicunque, &c. vel coram Juſti- 
tiariis Domini Regis ad Aſſiſas 
in Com. Lincoln capiend. aſſign. 
ſi prius die Lunæ decimo quinto 
die Julii apud caſtrum Lincoln in 
Com. præd. per formam ſtatuti. 
& c. ven. pro defectu Jur', &c. 
prout per record. & proceſs. inde 
in dicta Curia dicti Dom. Regis 
coram ipſo Rege apud Weſtm. 
præd. reſiden. plenius apparet. 
Cumque nuper hic idem Rad us 
codem Termino Sanctæ Trinita- 
tis Anno ſuptadicto proſecut. 
fuiſſer extra eandem Curiam dicti 
Domini Regis Breve de Subpœna 
præfat. Patricio & cuidam Johan- 
ni Doe direct. per quod quidem 
Breve eiſdem Patricio & Johanni 
ptæcept. fuit quod omnibus aliis 
prætermiſſis & excuſationibus 
quibuſcunque ceſſan. in propriis 
Perſonis, &c. Quod quidem Bre- 
ve de Subpcena idem Rad'us po- 
ſtea & antea præd. Aſſiſas ſcilicet 
13 die Julii Anno 7 ſuptadicto 
apud Caſtrum Lincoln eidem Pa- 
tricio deliberavit ac duos ſolidos 
& ſex denarios pro cjus Caſtagiis 
& oneribus in hac parte ſuſten- 
tan. eidem Patritio ſolvit. qui 
quidem duo ſolid. & ſex denar. 
fuer. ſufficien. pro Cuſtagiis & 
oneribus ipſius Patritii ſecundum 
diſtantiam locorum vocation, & 
ſtatum ipſius Patritii ac licet ad 
præd. Aſſiſas præd. die Lunæ de- 
cimo quinto die Julii apud Caſt- 
rum Lincoln in Com. præd. tent. 
coram Johanne Powell Milite ad- 
runc un. Baron Scaccarii dict. 
Domini Regis & Georgio Dodlon 
Ar. eidem Johanni Powell aſſo— 
ciat. & Nich'o Lechmere Mil. al. 


Baron, Scaccarii dict. Domini Re. 
gis Juſtitiar. ipſius Domini Re. 
gis ad Aſſiſas il. in Com. Lincoln 
capien. aſſign. per formam ſtatuti 
hac vice aſſociat. præſentia pra, 
Nich'i Lechmere non expectat. 
virtutc Brevis dicti Domini Re. 
gis de ſi non omnes, &c. vener. 
tam præd. Rad'us per Attorn, 
ſuum præd. quam præd. Steph us 
per Ric um Milner Attorn. ſuum 
& jur. Juratz illius exact. liter 
venerunt & ad veritatem de exit 
præd. inter iplos Radi um & ptæ- 
fat. Steph'um jurat. dicend. elc&i 
triat. & juaat. fuer. ptæd. tamen 
Patritius ſtatut. præd. minime 
ponderan. nec pænam in eodem 
content. veren. coram præfat. 
Juſtitiariis ad Aſſiſas præd. præ- 
dicto die Lunæ decimo quinto 
die Julii apud Caſtrum Lincoln 
præd. juxta exigentiam ptæd. 
Brevis de Subpœna non compe- 
ruit ad notitiam ſuam in cauſa 
præd. dicend, nullum adtunc ha- 
bend. legitimum ſeu rationabile 
obſtaculum ſive impedimentum 
in contrarium inde fed adtunc & 
ibid. in cauſa præd. jurari & no- 
titiam ſuam inde dicere juxta te- 
norem ejuſdem Brevis defalt. fe- 
cit contra formam ſtatuti præd. 
per quod præd. Rad' us exit. ill. ex 
parte ſua jur. Juratz illius pro 
defecta Teſtimonii præd. Patritii 
Shore probare non potuit nec 
ſectam ſuam prad. verſus præſat. 
Ste ph'um ulterius proſequi ſicque 
idem Rad' us magnopere gravat. 
& multipliciter deteriorat. fuit 
per quod vigore ſtatuti præd. 
actio accrevit eidem Rad'o ad 
exigend. & habend. de præfat. 

Pa- 
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Patr itio præd. decem libraspræd. tradixit & adhuc contradic. unde 
tamen Patritius licet ſæpius te- dicit quod deteriorar. eſt & dam- 
quiſit præd. decem libras eidem num habet ad Valentiam cen- 
Rad'o nondum reddidir (ed il. tum librarum & inde petit reme- 
ei hucuſque reddere omnino con- dium, &c. 


Maddiſon verſus Shore. 


12 was an Action of Debt bzought upon the Statute fox 
not appearing and giving Evidence at the Alliizes, being 
ſerved with a Su bpœena fo2 that Purpoſe. Upon Nil debet plead- 
ed, there was a Aerdick to? the Plaintiff: And it was moved in 
Arreſt of Judgment, 


1. That it did not appear by the Declaration, that the Subpœna 


was left with the Defendant, fo2 the Delivery of the Ticket, and 


reading the TUrit, is no good Service. 

But this Exception was over ruled, fo2 the Platntiff ſhewen 
that he delivered the very TUrit ok Subpena to the Defendant 
himſelf ; but the Delivery of a Ticket containing the Subſtance 
of the Writ, is a ſufficient Service within the At. 


2. Jt was then objecked, That the Plaintiff had not ſet fo2th 
any ſyectal Damage which he had (uſtained by the Negligence of 
the Defendant in not appearing to give Evidenee, as that he 
was nonſuited, oz could not pꝛoceed tn Trial fo2 want of the 
Defendant's Evidence, and the Action is given to the Party 
"— Now if the Plaintiff is not grieved, he cannot bring 

is Ation. | 


Fo? the Plaintiff it was inſiſted, That the Aion being only 
bꝛought fo2 the 101. and not fo2 any moze Damages, the Decla- 
ration was well enough. 

But the Court of Common Pleas held the Declaration to be 
ill fo2 this laſt Objedion; becauſe there muſt be a Party grieve, 
otherwiſe there is no Caule of Fozkeiture, and there muſt be a 


particular Damage ſet fozth, though this was contrary ta a Leon 122; 
Judgment in the like Caſe, Anno 30. Eliz. where the like Ercep- Cro. Eliz. 


130. id. m. 


tion was taken and over-ruled. 
Afterwards a Writ of Erro2 was bꝛought on this Judgment, 
but it was affirmed. | 


2 | Vinkeſtone 
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Vinkeſtone verſus Ebden. 


Civit. Ebor. 11. Emorand.qd. 
alias ſci't 
Termino Paſchz ult. præterit. 
coram Dom. Rege apud Weſtm. 
venit Hubertus Vinkeſtone per 
Galfridum Vibergh Attorn. ſuum 
& protulit hic in cur. dict. Do- 
mini Regis tunc ib. quand. billam 
ſuam verſus Jacobum Ebden in 
Cuſtodia Mareſc', &c. de Placito 
tranſg. ſuper caſum & ſunt pleg. 
ad proſequend', ſſ. Johannes Doe 
& Ric'us Roe quæ quid. Billa ſe- 
quitur in hæc verba, ſſ. Civit. 
Ebor', ſſ. Hubertus Vinkeſtone 
queritur de Jacobo Ebden in 
Cuſtod. Mar. Mareſc. Domini 
Regis coram ipſo Rege exiſten. 
pro eo videl't quod cum idem 
Hubertus ultimo die Auguſti 


Anno Regni Domini Will'i nunc 


Regis Angl', &c. Septimo apud 
Civitat. Ebor. poſſeſſionat. fuit 
de una Anchora ſex velis L Angl. 
Sail-cloths ] tribus funibus 
Anchorariis ad Valenc. decem 
libr. leg. monetz Ang. ut de bo- 
nis & Catallis ſuis & id. Hu'rtus 
ſic inde poſſeſſionat. exiſten. po- 
ſtea ſcil'c eiſd. die & Anno apud 
Civitat. Ebor. præd. Bona & 
Catalla præd. extra manus & 
poſſeſfionem ſuas præd. Caſualir. 
perdidit & amiſit quæ quid. Bona 
& Catalla poſtea ſcil't primo die 
Octobr. Anno ſeptimo ſupradicto 
apud Civit Ebor. præd. ad manus 
& poſſeſſion. præd. Jacobi per 
invention. devener. prad, tamen 
2 


Jacobus ſcien. Bona & Catalla 
præd. fore Bona & Caralla ipſius 
Huberti propria & ad ipſum de 
jure ſpectare & pertinere Machi. 
nan. tamen ipſum Hubertum de 
Bonis & Catallis præd. callide 
& ſubdole decipere & defraudare 
Bona & Catalla præd. eidem Hu- 
berto licet poſtea ſcilt eiſdem die 
& Anno ult. mentionat. apud 
Civit. Ebor. præd. per ipſum Hu- 
bertum requiſit. fuit non dclibe- 
ravit ſed Bona & Caralla præd. 
poſtea ſcil't eodem die & Anno 
ult. mentionat. apud Civit. Ebor, 
præd. in uſum ſuum proprium 
convertit & diſpoſuit ad dampn. 
ipſius Huberti quinquagint. li- 
brat. & inde producit ſectam, 
&c. 

Et modo ad hunc diem ſcib't 
diem Mercurii prox. poſt Tres 
Septimanas Sancti Mich'is iſto 
codem Termino uſque quem diem 
præd. Jacobus habuit licentiam 
ad Billam præd. inter loquend. & 
tunc ad reſpondend', &c. coram 
Domino Rege apud Weſtm. ve- 
nerunt tam præd. Hubertus 
Vinkeſtone per Attorn. ſuum 
præd. quam przd. Jacobus Ebden 
per Henricum Clarebrough At- 
torn. ſuum & idem Jacobus defen- 
dit vim, & injur. quando, &c. & 
dic. quod ipſe non eſt indeCulpa- 
bilis & de hoc ponit ſe ſuper pa- 
triam & præd. Hubertus ſimiliter, 
&c. idto ven. inde jur. coram Do- 
mino Rege apuc — 

eig 
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Mercurii prox. poſt Octab. Puri- 
fication. Beatz Matiæ Virginis & 
qui nec. &c. ad recogn', &c. 
quia tam, &c. id. dies dat. eſt 
partibus præd. ib', &c. 

Ad quem diem Jur. int. parres 
præd. de Placito pracd. poſit. fuir 
inde ulter. cos in reſp. hic uſque 
diem Mercurii prox. poſt Quin- 
den. Paſchæ tunc prox. ſequen. 
niſi Juſticiar. dicti Domini Regis 
ad Aſſiſas in Civitat. præd. ca- 
pien. aſſign. per formam ſtatuti, 
& c. die Mercurii undecimo die 
Martii apud Guildhall Civit. E- 
bor. præd. prius ven. & modo ad 
hunc diem ven. tam præd. Hu- 
bertus Vinkeſtone quam præd. 
Jacobus Ebden per Attorn. ſuos 
præd. & prafar. Juſtic. coram 
quibus, &c. Miſer. hic record. in 
hzc verba, ſſ. Poſtea die & loco 
infracontent. coram ſohanne Tur- 
ton Mil. un. Baron. Scaccarii Do- 
mini Regis & Thoma Hæſletyne 
Ar. eidem Johanni Turton, & 
Ed'ro Nevill Mileti un. Jultic. 
dicti Domini Regis de Banco 
juſticiar. ipſius Domini Regis ad 
Aſſiſas in Com. Civit. Ebor. ca- 
picn. aſſign. per formam ſtatuti, 
&c. hac vice aſſociat. vittute Bre- 
vis dicti Domini Regis de ſi non 
o'es, &c. ven. tam infranominat. 
Hubertus Vinkeſtone quam infra- 
(cript. Jacob. Ebden per Attorn. 
ſuos infracontent. & jur. unde 
infra fit men. exact. ſilit. venet. 
qui ad veritat. de infracontent. 
dicen. electi ttiat. & Jurar. dicunt 
ſuper ſactament. ſuum quod præd. 
Hubertus inframentionat. tem- 
pore in Narratione inftaſcript. in- 


terius mentionat. poſſeſſionat. 
fuit de Bonis & Catallis in Nar- 
ratione ipſius Huberti intetius 
ſpeciſicat. ut de Bonis & Catallis 
ſuis propriis & idem Jurator. ſu- 
pet ſacr'um ſuum dicunt ulterius 
quod villa Novi Caſtri ſuper Ti- 
nam eſt antiqua Villa & quod 
Port. Novi Caſtti ſuper Tinam eſt 
antiquus portus ſub cura conſer- 
vation. & gubernation. Majoz. 
r Burgens. ville il“; quod; per 
conſuetud. infra cand. villam a 
tempore cujus contrar, Memoria 
hominum non exiſtit uſitat. Ma- 
jor & Burgenſ. villæ prad. ad 
Onera & Cuſtagia ſua propria 
cund. Portum reparare mundare 
& pro ſalva & ſecuta Navigation. 
& mora navium ib. commodum 
teddete & ſetvare uſi fuer. & con- 
ſuever. & tenentur & quod in 
conſ. inde Major & Burgenſ. vil- 
Iz præd. per totum tempus ſupra- 
dict. habuer. & receper. & habe- 
re & recipere uſi fuer. & conſue- 
ver. & debuer. debitum L Anglice 
a Duty] vel Tolnetum quinque 
denar. per Celdam | Ang]. Chal: 
dꝛon] pro omnibus Carbonibus e 
portu villæ præd. exportat. vel 
in aut ſuper aliquam na vem poſit. 
& onerat. cum intentione fore 
exportat. & quod officiarius vo- 
cat. the Nater⸗Bailiff ] dictæ 
villæ Novi Caſtri pro tempore 
exiſten. ſive ejus deputat. a toto 
tempore ſupradicto diſtrixit & 
diſtringere uſus fuit & conluevit 
quæcunque Bona & Catalla per 
legem Diſtringibil. [ Anglice di- 
ſtrainable ] quarumcunque Per- 
ſonar. Bon. & Merchandiz. præd. 


1 ex. 
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exportant. vel ſup. navem onerat. 
fore exportat, & debitum vcl 
Toner. præd. ſolvere recuſant. 
pro non ſolution. dicti debiti vel 
Tolnet. & jurat. præd. ſupe 
ſacr. ſuum ulter ius dicunt quod 
præd. Hubertus ante præd. tem- 
pus in Narratione infraſcript. in- 
rerius {pecificart, quand. navem 
ipſius Huberti [ vocat. the Wil- 
liam and Thomas of Ly mei cum 
quinquaginta Celdis Carbon. 
L Anglice Chaldzon of Coals ] 
valoris viginti & ſeptem. livrar, 
& decem ſolidor. infra Portum 
Novi Caſtri præd. onerari ea in- 
tentione ad coſdem Carbones a 


dicto portu cxportand. & iidem 


Jurator ſuper (&cr'um ſuum præd. 
ulterius dicunt quod prad. Jaco- 
bus præd. tempore quo, &c. in 
Narration. infraſcripr. interius 
mentionat & diu antea fuit & con- 
tinusvit officiar. cju{dem villa & 

ortus | vocar. Deputp Mater⸗ 
Wallit per Majorem & Burgen- 
ſes præd. debito modo conititur. 
& idem Jacob. invenien. Navem 
pred. cum Carbonivus præd. ut 
præſcrt. onetat. parat. fore expor- 
tat. dict. deb. vel Tolnet. pro 
carbonibus prad. a præd. Hub'to 
petiit & demandavit & præd. 
Hub'tus dict. debitum vel Toinet. 
lolvere oninino tecuſavit & ſuper- 
inde præd. Jacobus Bona & Ca- 


talla in Narration. infraſcript. in- 


terius mentionat. exiſten. part. ſive 
parcel, Armamentor. L Anglice 
Tackle | dict Navis {pectan. pro 
& in nomine dittriction. cepit & 
adhuc cctiner pro non ſol. dictor. 
debiti & Tolneti & iidem Jura» 


— 


tor. ſuper ſacr. ſuum præd. ulte. 
rius dicunt quod Bona & Cara]. 
la in Narration. inſraſcript. interi- 
us mentionat. ten pot Captions 
cor, valehant ſeptem libras & de- 
cem ſolid. ſed utrum ſuper totam 
materiam præd per jur. præd. 
in forma præd compert. dicta ho. 
na & Catalia ſunt in tali calu di. 
{tringi1bilia [Ang. diftratnable) 
per leg{om terra necne Jur. præd. 
penitus ignorant & inde petunt 


adviſament. & conl. Cur. hic & 


ſi ſuper totam m3rteriam pra, in 
forma præd. compœrt. videhitut 
Cur. hie in tali caſu non ſunt di. 
ſtringibilia [Anglice diſtratnable] 
tunc Jur. pred. dicunt funer 
{;cr. ſuum ptæd quod pred fa- 
cobus eſt culpabilis de præmiſſis 
interius ei inipoſit. modo & forma 


prout præd. Hubertus interius 


inde verſus eum queritur & tune 
aſſid. dampna ipſius Hubecti 
actione infra{cripr. ultra mil. & 
Cuſtag. ſuum per ipſum citca 
ſectam ſuam in hac parte appolir, 
ad ſeptem libras & decem tolid, 
& pro miſ. & Cuſtag. il. ad qua- 
dra gint. ſolid. fed ſi ſuper totam 
materiam præd. per Jur. præd. in 
forma præd. compert. yidebicur 
Cur. hic quod præd. Bona & Ca- 
talla per legem ſunt in tali caſu 
diſtringibil. tunc Jur. præd. ſuper 
ſacr. ſuum præd. ulterius dicunt 
quod præd. Jacobus non eſt cul- 
pabilis de præmiſſis interius ei 
impoſit. prout præd. Jacobus 
intetius pro fe Placitando alle— 
gavit & quia Cur. dicti Domini 
Regis nunc hie de Judicio ſuo, 
&c. 


Vinkc- 
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"= Kover and Converſion fo2 an Inchoz, fir Sail-Cloths, 1 1 $14. 
and thre Cable-Ropes : Upon Mot gitity pleaded, a ſpe⸗ 345, . 

(ta; Qerdit was found, ſſ. That the Town of Newcaſtle was, 2 M08. 99, 
Time cut of Mind, an ancient Gill, in which there was an an 1 ½% . 
cient Poꝛt; that the Yayo? and Burgeſſes of the fat Cown 2 Ye. 50. 
have, Cime out of Mind, cicanfed and maintained the (aid 13ozt 3 4. 2c--. 
fo2 the lake Navigation of Ships, and foz the Benefit of Ex- 
poztation. Jn Conſideration whereof, they, and all thoſe, &c. 

have, Time out of Mind, &c. received the Toll of 5 d. foꝛ cve- 

ry Chaidzon of Coals expozted, oz intended to be expozted, out 

of the ſaid }-o2t. They find that the JIlatntiff loaded a Ship 

with fifty Chaldꝛon of Coals, and that he refuſed to pay thc 

ſaftd Toll. They find that the Dekendant was Under⸗Bailiff, 

and Servant to the Town of Newcaſtle, who diitrained the 

Goods in the Declaration mentioned, fo2 refuling to pay the 

Toll. They kind alſo, that the ſaid Goods were Part and 4-ar- 

cel of the Tackle of the Ship. Then they conclude, that they 

know not whether the ſaiv Hoods are liable, oz not, to be dt- 

ſtrained fo2 the Duty, which they ſubmit to the Court; if they 

are not, then they find fo2 the Plaintiff ; but ik otherwite, fo? 

the Oekendant. 


The ſingie Point was, TAhether the Tackle of the Ship may 
be diſtrained fo2 this Duty? Oz, Whether they onght not to 
diſtrain the Coal: | 


Thoſe who argued fo2 the 3Zlaintiff heid, That the Tackle 
were not diſirainable, breauſe they are neceflary to carry on the 
Trade of Sailing, vy which the Owner of the Geſlſel got his 
Livclihood, and arc therekoze pꝛivileged. | 


The Statute 51 H. 3. pꝛohibits People to diſtrain Averia Car- 
tuct; and this, my Low Coke lays, is agrecable to the Civil ½%. 13. 
Law, which commands, that Executio non fiat in Boves, aratra IV, 2. 40. 18. 
aliave inſtrumenta ruſticorum, becauſe they arc of publick te 
and Benelt. | 


And fo2 this Reaſon, neither a Yill:Stone, 02 Smith's-Anv.1 14 H. 8. 26. 
are Varatuable ; 72 if that ſhould be allowed, it would be a great * 23. 
Pindzance to thoſe Men who ule thoſe reſp:aive Trades ; and fo2 „% ,“ 


2: Part. 202. 


this 


_ 
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Moore Rep, 
104. 


Fitz. Herb. 
Avowry, 
Placus 192. 


this Reaſon the Hozſe of a Carrier is pꝛivileged: And there jg 
no Difference as to this Batter, between a Carrier and the 99g. 
ſter of a Ship, whoſe Tackle ſhould be likewiſe pꝛivileged fo2 the 
ſame Reaſon, 


Then a Diſlreſs is taken fo2 a Toll, ſuch Things ought tg 
be diſtrained upon which the Duty doth ariſe ; but in this Caſe 
the Pꝛeſcription muſt be void, becauſe no Duty at all is to be 
paid; fo: by Magna Charta, and other Statutes, the Subjex 
hath Liberty to go and come upon the Sea without being di⸗ 
ſturbed. Now ik the Defendant will p2eſcribe fo2 a Coll upon 
the Sea, he muſt lay a very good Conſideration to intitle him: 
ſclf to ſuch Duty, becauſe it is againſt the Liberty of the Sub. 
jet; but the Conſideration here laid is not ſufficient, it is only 
fo2 cleanſing and maintaining a Pozt which is fo2 the publick 
Good of the Subjet, and the King is the Governo? cf all the 
JÞo2ts ; and therefoze, where the like »2eſcription was made fo? 
maintaining a Tharf oz Key, the Judges inclined, that it was 
void, becauſe it was not a ſufficient Compenſation to the Sub: 
jc to depzive him of the Benefit of the Law. 


Two Things are to be conſidered, where a Diſtreſs is taken 
foꝛ a Toll, 


1. That the Diſtreſs may be returned in the lame Condition 
that it was taken. 


2. And in the next Place, that it may be made upon ſuch 
Things which may be impounded, that a Replevin may be made 
therefoze, accozding to the Courſe of the Common Law of this 
Realm. 


Neither of which can be done in this Cale; fo2 when the 
Shtp is once replevied, and at Liberty to ſail, che cannot be 
returned in the ſame Condition as hen Diftratned, becauſe the 
Tackle map be damaged by the Weather, and no Man ill 
be Security fo2 it when the is about to ſail to another 
Land, 


It cannot be objefed, that here was any Neceſſity foꝛ ſuch a 


. Diſtreſs, becauſe it is not found in the Uerdi#, that this Ship 


was like to ſail out of the River. 
1 . ut 


CC 
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But the Jury have found, that there is a Cuſtom in the 
Town of Newcaſtle, koz the Mapoꝛ and Burgeſſes to repair and 
cieanſe the Poꝛt, and in Conſideration thereof to take a Duty 
of 5 d. fo2 every Chaldꝛon of Coals erpozted, &c. which is an 
outragious Toll, and therekoze unlawful ; koz the Coals there 
are not wozth moze than 118. per Chaldzon. 


The Statute of Marlbridge requires, That reaſonable Diſtref. 1 If. 105. 
ſes ſhali be taken, Et non minus graves propter exceſſum ; and 20 £4. 4. 3. 
therekoze it hath been adjudged, that where a Low diſtrained B. 
two oz thee Oren fo2 one Shilling, the Party grieved might 
have an Afton upon that Statute foꝛ the exceflve Diſtreſs. 


But on the other Side it was argued, that many Things are 
pꝛivileged from a Diſtrels, as the Hoſe upon which a Man rides, 
02 a Carrier's Hozſe, and a Hozſe at a Smith's Shop, Cloaths 
at a Taplo?'s ; becauſe it is not agreeable, that the Rent of a 
Stranger ſhould be paid by ſuch Things; but this muſt be un- 
derſtood where there is other Goods ſuflicient to be diſtrained: Ns ate 
But if ſuch are not to be found, then even the Beaſts of the 1 
Plough are to be diſtrained; koꝛ Si ſumma quæ requiritur non ex 1 14. 47. 
aliis exurgit, nec arantibus parcendum eſt. 


Now though it be generally true, that no Man ſhall be di⸗ 
ſtrained by the Utenlſiis of his Trade, pet that muſt alſo be in- 
tended where there are Goods, oz other Beaſts, enough to be KW 
diſtrained, and nothing beſides the Rigging of the Ship could | 
be diſtrained; fo2 the Coals are put under-board, and not to be 
come at. 


Jt would be altogether as inconvenient to bzing an Action of id 
Debt again the Maſter, becauſe Trade will be as much pꝛe⸗ | 
vente if the Maſter be arreſted, as if the Rigging of the Ship | 
be diſcratned ; fo ſhe can ſail no moꝛe without a Pilot than with- '« 
out Sails. 


Belides, in the Cale of ſeafaring Men, this is the molt 
1 Remedy ; fo2 no Duty doth ariſe till the Ship is about 
to fail. | 
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Then as to the Conſideration, it is ſufficient to entitle the 
Plaintiff to this Duty; fo2 though it is conventent that the 


Ship ſhould lail, it is tnconventent that he Could ſail into a 
negleted Port. 


The Admiralty have the pꝛoper Jurisdickion to take Care of 
Sailing, and it is uſual in that Court to take out Pꝛoceſg a. 
gainſt the Sails, which may intimate, that ſuch a Thing may 
be done at Common Law. 


Curia. This is not diſttainable of Common Right, but by 
Cuſtom, which is laid to be as large as the Common Law, 


0%, Ella. There is a Difference between the Diſtreſs which is allowed 


$49, 596. by the Law ko: Rent, and foz a Toll, as in this Cale. ad- 
3 Lev. 260. journatur. 


D * 


[ 


„ 
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Term. Sancti Mich. 
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Rex verſus Cook, Snatt and Collier. 


Hey were found guilty upon an Indickment fo? the fol: 
| lowing Crime, 17. Sir John Friend and Sir William 


Perkins were convicted fo2 High Treaſon, in con(pt- 
ring the Death of the King; and the Defendants 
being pꝛelent with them at the Place of Execution, did all of 
them lay their hands on Sit John Friend, who ſhewed no Re- 
pentance fo2 the Crime fo2 which he was about to die, and 
Cook Monounced the Ablolution, and Snatt and Collier ſat 
Amen. 
That they all thzee likewiſe laid their Þands on Sir William 
Perkins, who was likewiſe impenitent of this Crime, and Col- 
lier pꝛonounced the Abſolution, and Cook aud Snatt ſaid Amen. 
And that they all alliſted in, and aſſented to the ſaid Ablolu⸗ 
tion. 
The Jury made a ſpecial Concluſion in their Uerdi#, TUhe- 
ther the Laying on the Hands of thzee, and but one at a Time 


monouncing the Abſolution, makes them all gutity of the whole 
Matter? Adjourn'. 


Riccards verſus Corneforth. 


Rit of Erroz upon a Judgment in the Common Pleas, 
fo2 taking ſeveral Cattle, in the Declaration mentioned, 
on the 26th Day of September, 7 Willielmi, in the Pariſh of 


Enfield. 


2 The 


of G. 2 Salk, 
580. 
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The Dekendant made Cognizance as Bailiff to Ralph Earj 
of Mountague, and Elizabeth his Wife, aud ſets foxth, That 
the Duke of Albemarle was ſeized in Fee of the Lands, in 
which, &c. and being ſo ſeized, did demiſe the lame to John Ba. 
thurſt fo2 twenty-one Years, under the early Kent of 1401. pay. 
able at Lady-Day and Michaelmas: That the Duke being fa 
ſeized of the Reverſion, did on the 14th Oay of July, tn the 
Pear 1687, make his TUill, and deviſed the Reverſton to the 
Dutchels; that the Duke died, and that the Earl hath ſince 
married the Dutcheſs. Et quia 3501. de Redditu præd. ſuper 
Dimiſſionem præd. ſuperius reſervat. pro duobus Annis & dimid. 
unius Anni poſt Mortem præd. Ducis, finit. ad Feſtum S. Mich. Atch. 
ult. præterit. eiſdem Rado Comiti Mountague, & Elizabethæ Uxor. 
ejus, Tempore quo, &c. aretro fucrunt & inſolut'. Idem the De. 
fendant, ut Ballivus præd. Rad'i Comitis Mountague, & Elizabethæ 
Uxoris ejus, pro ptæd. 350 l. de Reddit. præd. made Cognizance, 

The Plaintiff pleaded in Bar, and fat, That bekoze the 
Duke made his TUili, he did execute a Leale and Releaſe of 
theſe Lands to the Earl of Bath in Tail, and traverſed, that the 
Duke died ſeized; upon which they were at Jſſue, and the De- 
fendant had a Uerdif. | oe e $06 2336 eee 
The Erroꝛ aſſigned was, ſſ. The Declaration was ok Hillary- 
Term, 7 Willielmi, which was in the Pear 1695, and the Avow⸗ 
ry and Pleadings are of the ſame Term, and the Taktng is laid 
to be 26 September, 7 Willielmi, which was likewiſe in the Pear 
1695. The Defendant juſtified the taking, becauſe 3501. Rent 
was in Arrear fo2 two Years and a half, Finit. ad Feſt. S. Mich, 
Arch. ulr. præterit', which muſt be Michaelmas 1695, and that Mi- 
chaclmas Rent was not due at the Time of the taking the Cat⸗ 
tle, which was on the 26th of Seprember ; ſo that the Defendant 
had avowed foꝛ hal? a Year's Rent after the Diſtreſs was taken, 
and fo2 this Reaſon the Judgment was erron eus. 
But on the other Side ſeveral Authozittes were cited, to pꝛobe 


that ſo much Certainty was not required in an Avow2y as in a 


Declaration; fo2 though an Avowpy is in ſome So2t a Declara- 
tion, yet it is not lo in omnibus; fo2 the Avowant is a Defen- 
dant, and the Law allows him moze Favour than a Plaintiff in 
an Action, who is to make out a Title to a Thing in Demand, 
and therefo2e his Declaration muſt be certaln. KK. 

Ju Declarations, there can be but one Point in Iſſue; but 
in an Avowp there may be two, as fo; Rent upon two Demi⸗ 
its, ou if one be found koz the Avowant, he ſhall have a Retorn. 
IaDcndge. . 


2 | Tf 


* 
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Ik the Avowant is not intitled to the whole Rent fo2 which he 
diſtrained, yet he ſhall have a Return fo2 ſo much as is in At- Are 281. 
rear. Jt is true, the Book ſaith, Thar the Quantity of the the $thRe- 
Rent muſt be agreed in the Pleading, and then it a Diſpute hap- CP OP in 
pens, how much 1s in Arrear, and the Defendant avows for more - ray 


Battey and 
than is due, he ſhall have a Return. Tun 


So where the Defendant avowed koz a Rent, and a Nomine #6. 133. 
Pœnæ fo2 Mon- payment of it, but laid no atual Demand of the 7% »A 
Rent, the Avow2y was adjudged ill koz the Penalty, becauſe it 6. 208. 
could not be fozteited without an adual Demand of the Rent; 
but the Plaintiff in Replevin had a Return, fo2 he had good 
Caule to diſtrain fo2 his Rent. 

In the Caſe oł Goodman and Ayling, the Court made a Oi. 7*!v. 148. 
ſfinition between a Replevin and a Treſpaſs. 11. Jt was an 
Action of Crefpaſs fo2 entering his Houſe, and taking a Cha» 
fing-diſh. The Defendant pleaded, Chat the Houſe was Parcel 
of a Half-yard Land, held of the Eatl of Northumberland, as 
of his Manoz of W. by Homage, Fealty, incertain Elcuage, 

Suit of Court, incloſing of the Park with Pale, and a Pound 

of Cummin Rent, and juſtified his Entry and Taking fo2 the 

Rent. The Plaintiff replied, Chat it was held of another Lozd, 

and traverſed, that it was heid of the Earl Modo & Forma. 

The Jury found, that it was held of the Earl as of his Pa⸗ 

1102 of P. (which was not the Name ſet kozth in the Avowpy; by 

Homage, Fealty, incloſing of the Park, and the Rent of a 

Pound of Cummin, & non aliter. Here the Uerdi# did in no 

Sozt agree with the Plea in the Tenure, pet Judgment was 

given fo2 the Defendant ; and the Reaſon was, becauſe it was 

an Acton of Treſpaſs, in which the Subſtance of the Batter in 

Queſtion was found, and whtch was ſuffictent to ercuſe the Trel⸗ 

paſs, viz. the Taking fo2 the Rent; and that the Houſe was 

held of the Earl: And though it was ſaid in that Caſe, that it 

would have been otherwiſe in an Avowzp, fo2 the Avowant ought co. KIM. 'Y 
to make out a Title in omnibus, becauſe the Platntif in Reple- 79: | 
vin is to have a Return; yet that is not an Authozity againſt 4 
the Caſe at Bar; but agrees with it; fo2 this Avowant hath de- 2 
manded but one Ching, which is Rent, and which ts found ta 
be due, though not fo much as mentioned in the Declaration : f 
And the true Reaſon why an Avowant koz Services muſt make i 
out a Citle to all, is, becauſe if it be found fo2 him, it will be 1 
a perpetual Charge upon the Tenant; but in an Avowꝛp fo? le⸗ 
veral Sums of Money due fo2 Rent, it is ſufficient if the Sub- 
ance be found, (7. that Rent is in Arrear, though not lo much 
as in Demand. | 2 
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Tt hath been objeted, That if a Man diſtrain fo2 Rent due at 
ſeveral Days, which Diſtreſs is reſcued, and in an Aﬀton gf 
Reſcous bought, it appears by his own Shewing, that one 
Rent is paſſed, but the other is not, at the Time of the Di. 
ſtreſs taken, and a Uerdif fo2 the Plaintiff, and Damages in 
tire, the Plaintiff ſhall never have Judgment fo2 the Oamageg 
he ſuſtained by reſcuing thoſe Cattle from him, which he had ta⸗ 
ken fo2 Rent befoze it was due. 

So in Aſſumpſir, if two Beaches are aſſigned, and one is ji 
aſlign'd, and a Clerdit fo2 the Plaintiff, and Damages entire, he 
Hall never recover, becauſe Damages are intended as well fo) 
the Beach which is ill aſſigned, as fo2. the other which is well: 
From whence they would infer, that in Replevin (as this Caſe 
was) becauſe the Defendant had avowed fo2 mo2ze Rent than wag 


due, and Damages intire, the Judgment ought to be reverſed, 


21 H 8. 
cap. 19. 


Anſwer, But Damages it» an Avowzy are not given in Ke: 
ſpet of the Rent fo2 which the Diftreſs was made, but fo? ta. 
king the Cattle, and are given to the Dekendant by the Statute 
21 H. 8. cap. 19. in ſuch Banner as the Plaintiff ſhould have if 
he had recovered, which muſt be fo2 taking the Cattle, and not 
otherwiſe, and lo ſhall not vitiate this Judgment. 


Jt was likewiſe objeted, That by the Judgment in Replevin 
the Return ought to be irrepleviſable; ſo the Defendaut having 
diſtrained moze than wül ſatisfy the Rent really due at the Time 
ok the Diſtreſs taken, ſhall retain the Surplus by Gertue of this 
Judgment fo2 Rent which was not then due. 


Anſwer. If the Claiue of the Cattle be leſs. than the Rent 
really due, that will be a ſtifficient Anſwer to this Objetton. The 
Cattle now taken were of the Ualue of 401. and no moze, and 
the Rent then due was 2401. 


But the Court reverſed the Judgment pzincipallp fo2 this 
Reaſon, and ſatd, That the Avow2y, quoad the laſt Half Year's 
Rent, ſhould have been abated, becauſe it was not due till thee 
Days after the Diſtreſs made, and fo2 which the Defendant 
ubowed. 

J2ow by the Judgment in this Aﬀton (the Uerdii being fo? 
the Defendant) the Cattle taken by Him are fo2 ever afterwards 
irrepleviſeble fo2 two Years Rent and an half, when upon Ten⸗ 


der of the two Years Rent, the Man ſhouid have his Cattle 


again, which were kept fo2 fuch Rent fo2 which they eo 
I ta ths 
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taken, fo2 it was due after the Diſtreſs. Judgment reverſed 
nl. 


Anonymus. 


Nota. BP a pzivate At of Parliament it was enafted, That if 

a Trial be had between two Inhabirants of Newcaſtle 
upon Tine, and the Damages not exceeding 405. that in ſuch 
Caſe the Plaintiff ſhall have no Judgment, but the D.fendant 
ſhall have Coſts. An Indebitatus Aſſumpſit was bzought, and a 
Uerdick fo2 the Plaintiff, and 30 s. Damages; and the Que- 
ſton was, How the Dekendant ſhould have his Coſts 2 And 
now a Motion was made, That this Matter might be ſuggeſt- 
ed on the Roll; but the Chief Juſtice ſaid, That the Judge of 


the fnferio2 Court ſhould have direcked the Jury to find koz the 
Defendant, 


Woolvil verſus Young, & 4“. 


T E Plaintiff declared upon the Cuſtom of England, ff. 
That if any Perſon ſign a Bill to pay Money at a Day, that 


Vide 1 Salk: 
I 24, 125, 


by the Cuſtom he ought to pay it upon that Day ; and then ſets 1273 130, 


foxth, That the Defendants were reſidentes & negotiantes infra 


did not pay the Money; and upon Demurrer to the Declara- 
tion, it was held to be ill, koz this Map of Declaring ſa 
generally will exclude all Conſiderations which muſt be a- 
erred, 

Every Man fs Negotians in the Kingdom, and ik the Plain⸗ 
tiff would have brought his Caſe within the Cuſtom of Mer⸗ 
chants, he ought to have faid Commercium habentes, o; have 
ſhewed, that the Bill ſigned was a Bill of Exchange. 

It is true, in the Caſe of Sarsfeild and Witherly, the Decla- 
ration was, That the Defendant Wirherly was reſidens & nego- 
tians apud London, &c. without ſaping Commertium habens; 
but it appeared upon the whole Frame of the Declaration, that 
it was a Bill of Exchange. 


Gregory's 


| 2 14. Ante, 
hoc Regnum Angliz, and that they had ſigned ſuch a Bill, but 13. 


2 Vent. 295, 
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Gregory's Caſe. 


See the new E was committed by the Commiſſioners of Bankrupts, fg) 
Stat. 5 Geor- not anſwering and making a Oiſcovery of his Eſtate ; Any 
gu, and my now he appearing in Court upon a Habeas Corpus. it was moved 
Obſervati- that it might be filed, and that he might be diſcharged, upon 
Paz. 15, 16, producing Affidavits that he had made a Diſcovery. - 
cc. But the Court would not diſcharge him; fo2 ik the Commit. 
Fide Ante, ment was void, he may being an Ation of. falle Jmpziſonment , 
_ 308. and the Court ſaid, That the Commiſſioners need not ask the 
: Party, whether he will be examined oz not? koz the Statute 
gives them Power to examine upon Jntercogatozies, which 
they muſt pzepare, and tender to him ready d2awn ; and this 
being not returned upon the Habeas Corpus, the TWatrant of 
Commitment, fo2 that Reaſon, was held void. 


Ellis verſus Ellis. 


Ndebitatus Aſſumpſit was bꝛought againſt an Erecuto? fo? 601: 
as well fo2 Monep lent, as laid out fo2 the Teſtatoz, &c. 

Vide 1 Salk, The Defendant pleaded, that the Teſtatoz was an Inkant. 
279, 356, The Plaintiff replied, proteſtando, that William Ellis, the 
387. Teſtatoz, was not at that Time an Inkant, pro placito; that he 
laid out Money fo2 Lodging, and fo2 Meat and Dink fo? him: 
ſelf and Family, and that it was fo laid our fo2 Meceſſaries: 
And upon Oemurrer to this Replication, Judgment was given 
fo2 the Defendant, Foz though the Plaintiff had made a good 
Anlwer concerning the Yoney laid out, yet he ſaid nothing to 
maintain his Declaration fo2 the Money lent, 


SC. 1 Sel Brewſter verſus Kidgil. 


2 Salk, 615. 


Dis was a ſpecial Aﬀtion on the Caſe upon a keigned Jſſue, 
| by Conlent, to ſettle a Difference between the H2anto? 
1 the Gzantee of a Rent:charge, concerning the Payment of 
axcs. | 
The Plaintiff declared, that he was ſeized of a Rent charge 
in Fee of 4ol. per Ann. iſſuing out of the Lands of the Oefen⸗ 
dant, &c. The Defendant confefſed the Seffin, but averred, 
that it was lawful koz him to deduck 45. per Pound out of - 
I a! 
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lad Rent fo2 two Pears and a haif, by Uertue of an Ac of [ar- 


(lament, &c. Che Plaintiff avers, That it was not la-vful fo? % 5 0. 


him to dcdug it, and concluded to the Country. The Ocfen- 15; 1744.57, 


2 Bron l. 


dant joins Iſſue. 


44 o i ; 251, 255; 
Chis Cauſe was tried in Middleſex, and the Jury found a 1 cn. 5887 


Special Cerdif. 11. That on the 26th Oap of November, which 
was in the Pear 1649, one Robert Langford was ſeized in Fee 
of thoſe Lands, and by a Oeed of the ſame Oate, to2 and in 
Conſideration of the Sum of 800 l. paid to him by the ſaid El- 


len Brewſter, did grant to her and her Heirs 40 J. per Ann. ta 


be iſſuing out thereof, payable every half Pear. There was a 
Covenant fo2 farther Aſiurance, on which Deed this Memotan— 
dum was endoꝛſed: 

ſl. Memorandum, That 'tis the true Intent and Meaning of 
thele JIrclents within wiitten, That the (atd Ellen Brewſter and 
her Heirs ſhall be paid the laid Rent-Charge of 40 J. per Ann, 
fo2 ever after, without any Abatement, Ocdutton, o2 Ocfalca- 
tion, 2 02 upon Account of any Tares upon the Lands, oz the 
ald Bent. 

; But it was not pꝛoved when this Endozlement was made, oz 
yp wham. 

Arterwards the ſaid Robert Langford did, by another Deed 
made in the Pear 1652, grant and confirm this Rent-Charge to 
the ſaid Ellen Brewſter and her Dcirs, and did covenant therein, 
That he was ſeized in Fee of the Lands out of which the ſafd 
Bent was iſſuſng ; that it was free of all Incumbzances; that 
he had good Right to grant; and that the ſaid pearly Rent, free 
of ail 1 axcs, ſhall fo2 ever after be paid to Ellen Brewſter and her 
Deirs. 

The Queſtion was, TUhether the Endorſement in the firſt Deed, 
02 the Covenant in the ſecond Deed, is ſufficient to diſcharge 
the Rent from the Tares now impoſed by Ack of Parliament, 
the firſt Clauſe of which At charges 4s. per Pound upon 
Land. | 
Then there is a P2ovilo, That nothing ſhall make void any 


Agreements between Landloꝛd and Tenant. 


In the Statute 3 Will. there is no Pꝛoviſion made foz Rent- 


Charges, but in the latter Ads thoſe are compꝛehended. 


Now a Renr-Charge can be ſubjet to no other but Parlia⸗ 
mentary Taxes, tis not contributozy to Church, ]Iooz, Sewers, 
02 Highways. | | 

The Wows Tax and Tribute are (ynonymous, and p2operly 
ſpeaking no other Charge upon Lands is a Tax, but ſuch as is im- 
voſed by Parliament; (oz Sums of Yoney which are collected 

| B bbb b koꝛ 
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fo2 the Relief of the JÞoo02 are called Rates 02 Aſſelsments, and 
have no other Denomination; and this was firſt charged upon 
Land by Uertue of the Statute 43 Eliz. fo2 befoze that Time 
pooꝛ People lived upon the Charity of religious Perſons, 

The Tow Tax is alſo the ſame with Tallagium, only the lat. 
ter is a general TWo2d in which the fozmer is included; but both 
are taken to be when the King hath a Share of the Goods 9) 
Pearly Pꝛofits of the Lands, and are p2operly of Parliamen⸗ 
tary Uſage. 

J2ow tho' it doth not appear when this Indozſement was 
made, yet tis plain it muſt be befoze the Sealing of the other 
Deed, 

Therekoze this Tow muſt refer to Tares impoſed by Parlia- 
ment, and cannot be reſtrained to other Taxes alone, becauſe 
then it would be to avoid the Intent of the Gzantoz, who uled 
general TUows to free the Rent from Taxes. 

And ſuch Conſtrufion is rather to be made of this TUozd Tax, 
becauſe at the Time when this Deed was made, there was an 
Owinance fo2 a Land Tax impoſed by the Authority then in Be: 
ing; and all WUozds in Deeds are to be conſtrued moſt ſtrongly 
againſt the G2antoz, both with Reſpe to the Jntereſt granted, 


and the Qualification of the G2zantoz. 


Tis true, a Multitude of Mozds are now confuſedly put to: 
gether by Scriveners in all Convepances; as, Chat the Lands 
ſhall be free from all Taxcs, o2dinary o; ertraowdinary, impoſed 
02 hereafter to be impoſed, &c. but ſuch Clauſes will not guide 
the Judgment of this Court to expound this Sentence. 


Econtra. | 

It was inſiſted on the other Side, That the late aas of Par⸗ 
liament do allow the Tenants of the Land to ſtop the Tares 
out of the Bent; but there is a Pꝛoviſo which excepts Agree⸗ 
ments between Landiowd and Tenant ; but this Caſe is not with: 
in that Pꝛoviſo, neither is any Thing found by the Uerdi# which 
N the Defendant from deduding the Tax out of this 

ent. | | 
The Wo2ds of the Endoxſement are not found to be Part of 
the Deed, 02 by whom ſigned, oz when, oz that it was the Agree⸗ 
ment of the Parties to that Deed upon which the Endozlement 


was made ; fo2 the Jury find generally, that Super Indentur. ſic 


jndorſatur; [0 that muſt be out of this Caſe. 
hen it muſt depend upon that Covenant in the Deed made in 
1652, wherein the Szantoz covenants, That the Kent ſhallbe freed 
of all Taxes, and ſhall be ever paid, &c. 
Nolu 
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Now this is not a Covenant which ts ſaved in this A of Par⸗ 
liament, becauſe luch muſt be a pꝛoper Agreement relating to Par⸗ 
liamentary Tares only. 

The (Uo2d Tax relates to odinary Tares and Jmpoſts, ſuch 
T ares which are made fo2 Reliek ofJIoo?, 02 by Authozity of Com- 
miſſioners of Sewers. It is uſed in the very Commiſſion which 
is given by the Statute of H. 8. 

It is alſo named in the Statute of Queen Eliz. and ir has 
been ruled, That an Inhabitant who hath a Rent-Charge, and 
no other Land in the Pariſh, ſhall be {table to that Tar fo2 the 
12002; therefoze there is no Reaſon to conſtrue this (102d torc⸗ 
late to Parltamentary Tares alone. 

And ſuch as theſe were the conſtant Tares when this Deed 
was made. 

There was nothing like this Covenant in the Düginal Deep 
by which this Kent was granted, but in the Deed fo2 turther 
Aſſurance; and no Alteration is found of that firſt Agreement 
between the Parties, but theſe WIozds were thꝛown in by a Scri⸗ 
vener: Cherekoze it ſhall not be intended that Men do covenant 
againſt great and publick Charges, unleſs particulariy named. 

But ik it ſhould be otherwiſe conſirued, theſe TWlozds ſhould 
then extend to no other Tares but ſuch as were in Being at 
the making of this G2ant, and not to future Tares ; fo? tho' the 
Moꝛd Tax ve a general TUo2w, yet an expꝛels Covenant between 
the Parties to free the Rent from all Taxes, ſhall tie it up to 
thoſe Taxes alone. 

Agreeable to this is the Reſolution in Noke's Caſe, which 4 0. 80,8 f 
was, A Pan grants and demiſes a Houſe ko: Term of Pears, -n nA 674. 
(which Cows in a Ozant impozt a Covenant in Law) and he 7" 
erp2efly covenanted fo2 quiet Enjoyment againſt Himſelf and all 2 Fron“. 
clatming under him, and gave Bond fo2 Perkozmance of Cove⸗ LED 
nants. An Afton of Debt was bzought upon this Bond, and the 05. Li. 139 
Beach aſſigned was, That a Stranger had recovered in Ejet- © 
ment. The Court held, that the expꝛels Covenant, which was 
much narrower than the Covenant in Law, did reſtrain that Co- 
venant, though it was reſolved againſt the Plaintiff in another 
Point, ſſ. Becauſe the Plaintiff did not chew that the Evittion 
was not by an elder and ſufficient Title upon which it was had; 
fo? A: the Stranger recovered by Law, yet it may be without 
a Title. | 


2 _  Curcia. 
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Curia. The Queſtion is, TUhether this Covenant ex vi Termini 
is to extend to any Jmpoſition to be made by a Law ſublequent 
to that Covenand? | 

It ſhould have been, All Tarcs impoled, oz hercaſtcr to be im 
polcd by At of Parliament. 

It cannot be denied, but this Covenant doth obl'ge Langford 
and his Heirs to pay the Rent clear of all Tarcs ; and if ſo, it 
doth extend to ſuch Tares which ſhall be given by Add of Par- 
lament. 


1. Becauſe where Taxes are mentioned (if the ſubje# Matter 
will allow it) it muſt be intended Taxes by Parliament, which 
are the moſt eminent. 


This is agreeable to the Opinion of thoſe in kozmer Times, 
who were converſant in the Affairs of the Exchequer, that d 
Tax was nothing elſe but a Subſidy granted by Paeliament. 
There were other TUays of Taxation then in being, as a Fifteenth 
Part of the Lands o2 Goods of the Latety. This was cailed a 
Quinzime, and granted by Parliament, and was at firſt ſet upon 
the Polls, but afkterwards was impoſed upon every Town in 
England, and then the Jnhabitants of the reſpectve Towns tared 
themſelves. The Clergy paid Yearly the Tenchs ok all their 
Spiritual Livings, and theſe were called Diſmes ; but when the 
Laicty paid both Cenths and Fikteenths, that muſt be underſtood 
of Perſonal Eſtates, and not ariſing out of their Lands, 
1. The tenth Part of their Goods in Cities and Bozough- 
Towns, and the Fifteenth Part in the County at large; and 
this was the ancient Way of taring the People. Mow whilſt 
thoſe Tarcs were in being, ſuch a Covenant as this would have 
no Reſpc# to a Rent-Charge, becauſe the Land was always 
charged, and every Dccupier knew what to pay, and the Rent 
was never charged. 

Afterwards there were Subſidies, and thoſe. were always grant⸗ 
ed by Parliament upon urgent Dccaſions, and were uſually ſet 
upon the Perſon in reſpeit of his Lands 02 Goods, fl. Foz Lands 
at 4s. per Pound, fo2 Goods at 25. 8d. and this way of taring 
began abont 32 H. 8. and in thole Days if the Tar upon the 
Land did amount to moze than that laid upon Goods, then the 
Land uſually paid the Tar, and Men were then taxed where they 
lived, and not where they had Land. 
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And even in ſuch Caſe there had been no Occaſion of Cuch a 
Covenant, koz the G2antee of a Rent-Charge was never liable 
to pay ſuch Tares, which were ſtill impoſed by Reaſon of the 
Land ; and this way of Taring did continue till the latter End 
of the Reign of King Charles the Firſt. 
Then came Aſſeſſments or Royal Aids, which were almoſt the 
ſame Thing; and laft of all, Pound-Ratres 
The Oclign of the Partics in 1649, Wag to eſtabliſh a Rent fo: 
ever free from all T Tares; it was in that very Pear fn which Tares 
or this J2ature did obtait, I this Covenant had been made in 
the Pear 1640, it would not have extended to this Cafe, be- 
cauſe there were no Tares then in being, which charged the 
Land o2 Perſonal Eſtate ; but in 1649, the Rent was as much 
tared as the Land. 
The ſirſt Oꝛdinance of Aſſeſſment was in February 1642: There 
was another in February 165 4, and another in April 1649. And 
by this laſt Ozdinance Rents were tared, and it was in Fozce 
when this Covenant was made. 
Mo tho' theſe were not real Ats of Parliament, but made 
in the Cimes of Uſurpation, yet they had the ſame Efficacy ; 
they had Power, but not a legal Power, to which the People 
did generally ſubmit. 
Another Reaſon why this Rent ſhould be tared is, becauſe the 
Gzant thereof is in Fee, and it would fall ſho2t of that Eſtate 
if the Covenant ſhould not ertend to future Aﬀs of Jarlta- 
ment. 
The Erpoſition of Statutes is the ſubjeck Matter of this 
Court; and it cannot be dented that ſubſequent Acks of 12artta- 
ment have been erpounded to relate to Things done long be- 
foze the making ſuch Ads: As where there was Tenant in Cail, 
and fo2 want of Iſſue by him, the Remainder in Tail to one 
Baſſet; the Tenant in Tail befoze the Statute which enabled 
him to make a Leaſe fo2 21 Pears, 02 thꝛee Lives, entered 
into a Recogntzance to him in Rematnder, that he would not 770 48. B. | 
alter 02 diſpoſe the Land, but foz his own Life; and tit was ad⸗ Pl Hs 4 
judged, that if he made a Leaſe purſuant to the Statute, it was? 28 Se 
a Fozkeiture of his Recognizance, though made befoze the Sta- 


tute. 

Sa is the Redoꝛ of Chedington's Caſe ; to whom Hen. 4. byLet- 2 Co. 153. 
tcrs-Patents granted, That he, and his Biethzen, and Stuccefſo2s, 10 156. 
ſhould be fo2 ever diſcharged of all Taxes, when and as often as the 
ſame ſhould be granted to him by theCommons, 02 a Tenth by the 
Cicrgy,and afterwards a Tenth was given to theKing by theCler- ,, x7 .. 
£y.TheCollefto!s of this ne they came to give up 1 2 1 62. 

er C- 


— 


Term. S Mich. 9 W. z. 


5 Kep. 16. 
Spencer 's 
Cale. 
Hard. 87. 
Cook verius 
Earl of A- 
rundcl. 


Vide x Sal. 
250, 251. 


Accompts, pzay to be diſcharged of this Batter, becauſe they 
could not levy the Tenth upon the Refto2z, by Keaton of the 
King's Charter of Er emption. Thereupon JIocels went out 
againſt him, and he pleaded theſe Letters⸗Patents, and the at. 
tomney-General demurred; and it was objzected by Fortefcue the 
King's Serjeant, that the G2zant was votd, becauſe the King 
had not this Revenue at the Time of the Szꝛant made; but the 
latter Opinions were, That the Szant was good. 

So here, though this Covenant was made in general Tos 
long befoze theſe Statutes, yet it ſhall extend to fubicquent 
Pꝛoviſions made by At of Parliament. 

Tt hath been objefed, That tho' it may extend to Taxes giver 
to the Crown by way of Aſſeſſment, yet it cannot to thole new 
Taxes. 

But theſe Taxations Differ not in Subſtance, but in Fon ; fo? 
Taxes and Aſſeſſments are of the ſame Mature, and the lame 
Things are tared by both, 1. Rents as well as Lands. 


Curia. The Court did not like this way of trying Cauſes by 
Wagers : and they were of Opinion, That the {-latntiff had no 
Remedy at Law upon this Covenant againſt the now Defendant, 
fo2 he was only a Tertenant, and could not be charged as Al⸗ 
ſignee, becauſe the Covenant did not run with the Land, neither 
was it annered to the Thing granted; and therefo2e he ought 
to bzing an Action againſt the Gzanto? o2 his Heirs; fo2 this Co- 
venant doth not extend to any Thing 02 J-arcel of the Oemile ; 
but to Taxes which had not Eriſtence at that Time, and is fo? 
that Reaſon a perſonal Covenant, by which the Heir may be 
charged in ceſpet of Aſſets deſcended, and not otherwiſe. He 
might have Remedy in Equity againſt the Aſſignee, but not at 


Law, fo2 that would be to make this Covenant of as high a Na- 
ture as a Warrantia Chartz. 


Mandamus to grant Adminiſtration. 


Mandamus was granted laſt Term to the Judge of the Spi- 
ritual Court, to grant Adminiſtration to }. S. who, as he 
ſuggeſted, was ne;t of Rin to the Inteſtate. 


Northey moves fo2 a Superſedeas to it, fo2 that the Fat was, 
That J. S. being cited, refuſed to come in; upon which another 
of the Kindꝛed ſued fo2 Adminiſtration, but was oppoſed in it by 
one who pꝛetended there was a Till. TUhich Matter was now 


Under 


2 
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under Controverſy befoze the Judge there; and therefoze til! that 


was determined, the Spiritual Judge could not obey the Man- 
damus. 


Shower. You commonly grant a Mandamus to the Judgeg 1, 35 
ok the Spiritual Court, upon Suggeſtion, that J. S. died In⸗ 

teſtate, and that J. S. is next a Kin, and ik it be falſe, they map 

take Jſuc upon it; and lo they may do in this Caſe, 


Holt, Chief-Tulfice. Js there no Difference between a Contr o- b 
verſy, and no Controverſy? When there is no Controverſy, f in che 
we do fo ; but here is a Controverſy, and we will not grant a Spiritual 
Mandamus till it be determined. Fo2 ſuppoſe the Mill ſhould Court, no 


p2ove good, what then will the granting Adminiſtration ſig- 77 


: lit be de- 
nify ? termined. 5 
Sutton verſus Moody. s. C. 2 Salk, 
Ref FAS 5 PLES 7 - Po 550. 
Fieſp. AV was b2ought fo2 breaking the Defendant's Cloſe, 7,445 © 
/"\ and hunting his Contes, &c. hunting Co- 


nies. 

Gould, Serjeant, moved in Arreſt of Judgment, That noAf#ion 
will lie fo2 hunting Contes which are Ferzx Naturæ, and ſo is 
Greenhill's Caſe, x Cro. 553. As to Deer in a Park, and Co- 
nies in a Warren, the Owner hath a ſpecial Pꝛoperty in them 
as long as they are in the Warren oz Park; but if they be not 
in a Park o2 (Uarren, he map not ſap Suas, unleſs he add, 
That they were Domeſtick : Indeed, had it been Warrenam 
ſuam, it might have been good; but now as it is laid, here can be 
no Pꝛoperty pꝛeſumed. 


Econtra, Ie take it to be good enough: Jn Raſt. 450. b. 
and in the Regiſter 93 b. there is an Atton fo; bzeaking his Cloſe, 
and taking away his Sparrow Hawks, and certainly they are as 
wild as Conies; ſo is Thel. Dig. 196. 25 H. 6. 59. b. As fo: 
Jo. 440. and 1 Cro. 55 3. Greenhill's Caſe, doth not come up 
to this Caſe, fo2 it muſt be meant, if they are not in the lain 
tiff's Soil, then no Action lies. So in Ventris, quare Piſces ſuos 
cepit in ſeperali Piſcharia, moved in Arreſt of Judgment, that the 
]Alaintiff ought not to have called them Piſces ſuos, unleſs they 
had been in a Stew 02 Pond. Sed non alloc. After (Ierdii it ſhall 
be intended they were in a Stew-pond, but it had been good upon 
Demurrer; it was good by Reaſon of local Pꝛopertp; and re 

this 
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this being after a Uerdit, it ſhall be pꝛelumed the Plantiff my 


$. C. 1 Salk. 


320, 

Vide 6 Mod. 
292 

Two Writs 
of Fi. Fa de- 
livered to 
the Sheriff 
the ſame 
Day, and 
the laſt was 


executed 
firit, 


Statute of 
Frauds and 


Per juries. 


ved a Pꝛopertp. 


C. J. The Conies are as much his in his own Szound as it 


they were in a CUarren, and the Pꝛoperty is Ratione ſoli; the 


(Ularren does not give a greater Pꝛoperty. So in the Book of 
12 H. 8. 10. Ik a Man ſtarts an Hare in his own Sound, he 


has a Pꝛoperty in it. Ratione loci. Indeed if the Deer eſcape out 
of a Park into the neighbouring Szound, you have no longer a 
Pꝛoperty. 


Gould, Serj. As fo2 the Caſe of the Hawks, there was a Pꝛo⸗ 
perty Ratione impotentiæ. 


Roke by, J. Here is a Uerdiit, and it was in his own Cloſe, and 
why ſhould any Man come there: 


Ch. J. Jf the Declaration had been Cuniculos generally, you 


ſay he ſhould recover Damages: And why in that Cale, ik not in 
reſpet of the Tonies? Leave out ſuos, and the Jury map five 


Damages. Perhaps theſe Rabbits were fo2 the Suſtenance of 
his Famitiy ; and why ſhould you depzive him of it? 


Smallcomb and Buckingham. 


Ere were Two (Urits of Fi. Fa. delivered to the Sheriff the 
lame Day; Ours was delivered firſt, which we lay 
bound the Property Indeed, befo2e the late Statute of Fratds 
and Perjuries, at Common Law ik the Uirit that had the laſt 
eſte had been Delivered firſt, pet the Krit that had the firſt 
Teſte muſt take Place, as it is in 3 Cro. 174. and if the Lands 
are Charged by the Delivery of theTWUrit, no Doubt but the She: 
riff may ſell the Goods. Mow ſuppoſe, aftcr the Sale of the 
Goods by Fi. Fa. the King's Writ comes, theGoods may be ſeiz⸗ 
ed again koz the King; t02 it can be no Concluſion oz Eſtoppel 
to the Sheriff, 

Mob fo the late Statute of Frauds and Perjuries, the 
Queſtton ts, UUhether there ſhall be a Frafton in a Day? fo? the 
= tatute laith, Time of the Delivery, but not the Day of theDe- 
livery: Mo CUrit of Ficri Facias, 62 other (Urit of Erecution, 
ſhail bind the Pꝛoperty of the Goods, but from the Time that 
luch Crit (hall be deliv-rcd to the Sheriff, &c. and fo2 the 
Manikeſtation of the Time, (hail endozſe the Oov when they re- 


ceived 
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ceived the lame. Suppoſe the Sheriff makes an Jndozſement, 
yet the Parties are not concluded; but the marking it is only 
direto2y to the Sheriff. 


J agree, there is no Oiviſion of a Dap, unlels in Caſe Of . C 
Neceſſity; as in Co. Lit. 13 5. and 6 Co. 33. b. where there was 154. : 


Pꝛiozitp of an Inſtant. 
Tf twenty-Tour Hours muſt be the whole Time, then we are 


Cro. Fliz, 


in the Wrong ; but if only the very Time of its Delivery, then, 74 


with Submiſſion, our Writ ought to take ]Ilace, it having been 


firſt delivered. 1 Sid. 272. Cro. Eliz. 440. 3 Keb. 397. Goods Ray. 


are liabie to Execution from the Time of the Teſte of the Fieri 
Facias, and that this ſhall be ſaid Emanatio Brevis. Bayly and 
Bunning, : 


Shower. Ik the King's Writ of Extent comes out aftet 
Execution, yet it is ſuperſeded, and the King's Extent ſhall take 
up the Goods ; but if the Sheriff had ſold the Goods by Bill of 
Sale, &c. the Pꝛoperty is altered, and ſhall not be deveſted by 
the King's TUrit. | 

So here are two TUrits indozſed the ſame Day, and the 
9 made the Bill of Sale to us, is thereby con: 
cluded. 


Holt, Chief Juſtice. This is a Cale of ſome Concern, and 
it is fit that the Law ſhould be ſettled, and it is wozthy Conſide- 
ration. Indeed, here was an honeft Sale, you put in the TUrit 
and let it lie longer; then comes the other and bꝛings the Tirit 
the ſame Day, aud calls fo2 a Warrant pzeſently, and ſo gets a 
— Sale, and executes it honeſtly; and now pou would de⸗ 
eat it. 


C. J. At another Day: i | 

Though the Fieri Facias was delivered, pet, ſaith the Party 
to the Sheriff, you may let it lie, it requires no Haſte ; and 
therefoze deſires no Tarrant, no2 leaves any Fee. Mow when 
a ſecond Fieri Facias comes out the ſame Day, upon which the 
Sheriff pzeſently grants, and makes a Bill of Sale of the 
Goods, the Sale ſhall be good, and ſhall not be avoided. Tho' 


the ſecond Fieri Facias was delivered a Foztnight after, pet if it Later Fer 


be the firſt executed, it ſhall be good, and the Party has only his 
Remedy againſt the Sheriff. 


Ddddd Winter 


executed. 
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Winter verſus Loveday. 
S. C. Ante, 


FIR IFE Reſolutio Curiæ. 

Vie 6 Ju E Caſe upon a ſpecial Uerdit in ſho2t is thus: 

Ag | George Pau let makes a Settlement on Marriage, in 

Kaym. 132. Which there is this Power, That it ſhould be lawful for the ſaid 

Poph. 9. George Pawlet, during his Life, to make Leaſes of the ſaid Lands, 

2 wes for the Term of three Lives in Poſſeſſion, or for the Term of thirty 

1 2 4. Years, or for any other Term or Number of Years, for one, two, 
or three Lives in Reverſion, and ſo that it be not of ancient De- 
meſne Lands: And the Lands which were leaſed, in Purſuance of 
this Power, were Copyhold Lands, and made fo? thirty Years, 
and fo? ought appears, were in the Hands of the Tenants at 


_ Time, and if fo, then they could not be lealed out in Poſ: 
eſſion. 


Eyre, Juſtice. Apon this Caſe, two Queſtions do ariſe: 


8 Queſt. 1. TWhether George Pawlet had Power to make a Leaſe 
make Leaſes, FO2 thirty Pears, 92 any other Term, determinable on one, two, 
oz thꝛee Lives? And this is clear he had ſuch Power. 

Jt ſeems to me, that here are diſtin Clauſes ; the TUows 
[Or for any other Term of Years, Cc. ] do plainly deſcribe ano: 
ther Eſtate ; ſo that he ſhould have Power to make a Leaſe fo} 
thirty Years abſolute, o2 to make a Leaſe fo2 any Term deter- 

minable upon Lives. 
There is a Difference; where a Man hath a Power to make 
a Leaſe indefinitely, there he ſhall not make a Leaſe upon a Leaſe, 
&c. but where a Power doth expzeſs what Leaſe he ſhall make, 
General AS a Leaſe in Poſſeſſion, o2 in Reverſion, there he may make it 
Power to ACCo2Dingiy. Yelv. 222. Upon a general Power to make Lea- 
make Ecales, les, without moze ſaying, the Law ſhall adjudge, that theſe 
-—4ue9, OUght to be Leaſes in Poſſeſſion ; fo2 if by ſuch Power he may 
| make a Leaſe upon a Leaſe, he might make Leaſes in infinitum, 
and detain thole in Remainder from the Poſſeſſion foz ever; 


which is contrary to the Jntent of the Parties, and againſt all 
Reaſon, | | 


Queſt. 2. Whether he could make ſuch a Leaſe of theſe Lands 
which are Copyhold, fo2 that Oemeſne Lands are ercepted £ 
So that if the Lands in Queſtion are Parcel of the Demeſne 
Lands, this Leaſe cannot be good, 


2 Nobo 
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Now if they were Copyhold Lands, they muſt be Parcel of | 


the Mano, ſince the Freehold is in the Lozd, and in Law they 


are but Tenants at ill ſtill, and fo ts Lit. Seck. 553. 


Therefoze upon this ſecond Point, J hold that this Leaſe is 
not warranted by the Power. And that fo? this Reaſon, Judg- 
ment ought to be fo2 the Jlatntiff. 


Turton, Juſfice. J do concur with my B2other that ſpake 
laſt, that this Leaſoꝛ, under which the Defendant claims, is not 
watranted by the Power. | 


Firſt, J take it, that George Pawlet had a Power to make a 
Leaſe fo2 thirty Years abſolutely ; and it ſeems to me, that the 
Intention was, he ſhould have ſuch a Bower, oz elſe theſe 
TUo2ds would have been altogether inſignificant, and the Wozws, 
[Or for any other Term, ] would have been ſuffictent of themſelves, 
and if it ſhould have been fo2 thirty Pears, fo? one, two, oz 
thee Lives, it would have been too ſcanty, VO 


Now the next Queſtion is, Whether theſe Lands, being Co- /.,,, Ante, 


pyhold Lands, could be demiled, fo2 that in Judgment of Law 235, 246. 


Copyhold Lands are Parcel of the Demeſnes? So is x Inſt, 6 4494. 20. 


0 And if Coppholds are Parcel of the Demeſnes, then they 
are out of the Power. | 
2. The next Thing J gs upon, is upon the Marriage⸗Settle⸗ 
ment, and the Conſideration is a Poztton of 80001. and there- 
foe it ſhall be taken ſfrifly againſt George Pawler. 1 
Then it cannot be pꝛelumed, that it was the Intent of the 
Parties, that ancient Copyhold Tenures ſhould be deſtroyed ; 
and the TUife here was to have ſuch a Power, though ſhe had 
but a Jointure. 
Beſides, here were other Lands upon which the Power might 
have been exerciſed. 55 
Upon the whole, J am of Opinion, that Judgment muſt be 
fo2 the Plaintiff. 


Rokeby, Juſtice. J do concur, that this Leaſe is not war⸗ 
ranted by this Power. | | 


All Powers ought to obſerve two Rules: u ue Role ; 


ol Power. 


1. The Conſtitution of theſe Powers ought to be interpꝛeted 
accowing to the Intent of the Parties. Thi 
* it 


3 80 Term. S. Mich. 9 W. z. 


ä—ä z — ————ñů ͤE—ñ——ʃ. —_— 
— — — 


2. The Powers muſt be ſtriitly purſued. 


As fo? the Intention of the Parties, 1. Tt ſeems to me that 
their Intention was not to take away the Copphold Tenureg, 
and ſo to have deſtroyed the Manoz; and J do conceive that Co- 
pyhold Lands are Parcel of the Demelnes of a Panoz. | 


2. J take it, that whatever Number of Years the Leaſe was 
made foz, it was to be lubjeck to a Determinability of Life gz 
Lives ; fo? the ira quod, &c. ſeems to take Care, that the Dwn- 
ers of the Fee ſhould fill Have a Suſtenance fo2 their Families, 
The Freehold of the Copyhold is ſill in the Lozd, and the Co⸗ 
pyhold it ſelf is only at Mill. 


The TUozs [fer any other Term or Number of Years] has 
no Weight with me; fo2 it cannot be intended to be of the ſame 
Duration, both in Poſſeſſion and in Keverſion. 


Vide Cc. ac. The Cale in Yelv. 222. and in Cro. Jac. 318. Shecomb and 


319; Hawkins, was on a ſpectal Uerdi#, Tenant in Fee of the Pa⸗ 
G5. Elie. 5, N02 of D. which was then in Leaſe fo2 Years, levicd a Fine there. 
Lat. 269. of to the Uſe of himſelf fo2 Life, and after to the Ale of his eldeſt 
1 Brownl.149. Son in Tail, reſerving Power to himſelf to make Leaſes at any 
£4. 132 Time fo? twenty-one Pears. Beloze the Leaſe in Being expt 
tion of Ted, he made another Leale to J. S. (under whom the Dekendant 
Powers to Claims) fo2 twenty-one Pears, to begin after the Determination 
make Leaſes. gf the fo2mer Leaſe, and died; the firſt Leaſe expires, the Son 
enters, and makes a Leaſe to the Plaintiff, and it was adjudg- 
ed fo2 the Plaintiff; fo2 it ought to have been a Leaſe in Poſſel⸗ 
ſion, and not an Jntereſt to begin in Futuro, o2 Reverſion, after 
another Eſtate determined, fo2 then he might by infinite Leaſes 
detain thoſe in Reverſion out of Poſſeſſion fo2 a long Time, 


againſt all Reaſon. 6 Rep. Fo. 33. Leaper and Wroth's Cale, ct- 


ted in Firzwilliams's Caſe, There was a Pꝛobiſo, to make 


Leaſes fo2 twenty-one Years, and afterwards he who had the 
Power, 3 April, makes a Leaſe fo; twenty-one Years, to com- 
mence at the Feaſt of St. Michael then nert enſuing. And al- 
though the Power was general, to make Leaſes fo2 twenty-one 
Pears, without any Reſtraint to make them in Poſſeſon, oz 
any Number of them, but indefinitely to make Leaſes fo2 twen- 
ty one Pears, yet it was adjudged, that the ſaid Leaſe was void; 
fo2 that if by the ſaid Powec he might make a Leaſe in Futuro, 
02 a Leaſe in Reverſion, tho' he might make a Leaſe foz twenty 
one Years in Poſleſon, pet after that infinite other * > 

2 ele 
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Theſe Ciſes are full to confirm me in up Opinion, and J 
hold 44idgmcat to be koz the Plaintiff, 


Chief Juſtice. Having put the Caſe, ut ſupra; 


The general Queſtion is, Thether this be a good Leaſe by 


Gertue o! this Power? And J am of Opinion, that this is 
not a good Leaſe. 


The firſt Queſtion is, Whether this Term be within the 
Power? And J Hold, that it ts a Term within the Power, and 
this depends on the penning of the TUozws of this Power. 
Now in a large Senſe, any Leaſe made to commence at a Day Leaſe in 
to come, may be called a Leaſe in Reverſion ; but that is not 8 
meant in this Cale, but the Leaſe here is rather to be taken in b 
the common Senſe, from and after a pꝛeſent Jntereſt then in 
Being, and the Power extends not only to a Leaſe fo2 Years in 
Reverſion, but alſo to a Leaſe fo2 Life in Reverſion ; and tif tt 
18 fo2 Life, it is a concurrent Intereſt. 


But now J take it, as this Power is penn'd, he may make a 
Leaſe fo2 thirty Pears in Reverſion abſolute ; fo2 the Clauſes are 
diſtind to make a Leale fo2 thirty Pears, oz elſe fo2 any other 
Term of Years determigable on one, two, oz thzee Lives; fo 
that this Tod | or | disjoins what follows, and makes it a di⸗ 


ſtint Addition to the pꝛecedent Matter. So is 6 Rep. 39. 
Finch's Cale. 


But whether this Copphold Leaſe was in Being at that Time 


is uncertain ; and if a Man hath Power to make a Leaſe in 
Poſſeſüon o2 Reverſton, he cannot do both, 


Now as to the ſecond Queſtion, Whether this Power does 
extend to make Leaſes of the Copyholds? J do think that this 
Power extends not to a Copyhold Eſtate; fo2 J agree with my 
Bꝛother Rokeby, that it was never intended that this Power 


ſhould extend to Copyhold, koz it was not their Deſign to de⸗ 
{roy the Mano!, UN | 


This Syllogiſm will clear the Cale: 


All the Demeſnes of the Bano? are expꝛeſlp excepted out of 
this Power. | 


Eeeee The 
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The Coppholds are Part of the Demeſues. 
Ergo, Coppholds arc expzeſly excepted out of this Power. 


Copyl. old, That the Copyholds are Parcel of the Demelnes, is ſo plain, 
Parcel of that there needs no Authozity to be quoted but Alton Wood's 
the Le. Cale, 1 Rep. 46. b. and that is erpzeſs. And it is obvious that 
3 every Bans? muſt conſiſt of Demeſnes and Serviccs, and thoſe 
what ir arc ſulaͤcient to (uþpo2t the Being of a Wanoz; koz if the Low 
mult couſiſt of a Mano aliens his Manſton-houle which he had in Poſſeſſion, 
_ oP yet if the Copyyouns and Services remain, it ts ſtill a good 
Ke Panoz. Then there was no Occaſion that this Power ſhould 
142%; extend to Copyholds. Indeed, it was objecked by Sir B. Shower, 
2 Kol. &p. that ik pou confirue this to extend to Coppholds, there are no 
* other Lands to be demiſed. One ok my Bꝛothers has anſwer'd, 
That there were other Lands within the Pariſh which might 
have been demiled. 


But that will not do, fo2 the Land to be deviſed muſt be Par⸗ 
ccl of the Panoz. 


As to this J anſwer, That this Power has ſubje# Matter 

cnounh to crert it felf upon; foz he may make Leaſes in the 

Yano? of the Ecnts and Services; and though it be ſatd, rc- 

lerving the ancient Rent, and that no Rent can be reſerved out 

of the Rents and Services, pet that ſignifies nothing; fo? tho 

the Qualification cannot be obler ved, pet the Power may ſtill be 

executed fo far as it map be perkozmed. 2 Roll. Abr. 262. Con⸗ 

veyance of divers anos and Lands to the Uſe of J. S. fo2 

Life, &c. with Power to make Leaſes of all, o2 any Part there- 

Retervine bk, ko thꝛee Lives, &c. Ita quod, That ſuch Rent, oz moze, be 

the ancient łelerved upon every Leaſe, which was reſcrved, oz paid fo? it, 

Rent. within two Years then next bekoze, and ſome of the Land was 

| not [caſed befoze at any Rent within the two Pears, he may by 

Force of this Power make ſuch Leaſe of this Land, reſerving 

rn the what Rent he plealeth. Cumberford's Caſe. And though the 

Qualifica- T102DS of the Qualification be general, pet the Application may 

ah Ser be particular. Hill. 27 & 28 Car. 2. in Walker and Web's Caſe, 

05 FR the Leaſe fo: Tithes was held good, without reſerving any 
tion may be Rent, and pet the Power was to reſerve Rent. 


particular. 
I | Now 
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Now indeed, if this Exception had ſeparated the Demeſnes 
from the Rents and Services, it would * been hard to have 
made fuch a Conſtruftton. 


So that upon the whole Matter, J hold, 


1. That this Leaſe fo? thirty Pears abſolutely, is a good Leaſe 
within the Power. 


2. That theſe Lands being Part of the Demelnes, were with- 


in the Exception. 
Judgment fo2 the Plaintiff; 


41 
& 44 
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Vaugh. 28. 
2 Jones 27. 
Lide Ante, 
210, 211. 


DE 


Term. Sancti Hill. 


Anno 9 W. III. in B. R. 1693. 


Trevillian verſus Andrew. 


JeAment. The Jury find a Leaſe fo2 ninety-nine Pears, 
if thꝛee Perſons ſo long live, and that one of the Lives 
was in Being. 

They find another Leaſe made to the Leſſee fo2 ninety-nine 
Years, if he lived ſo long, and that he aſlign'd his Term to 
the other, who died inteſtate, and that this Perſon was liv- 
ing. . 

Spry, who had a Szant ok the Reverſion, entered bekoze Ad- 
miniſtration de bonis non was granted, and died (ſeized, The 
Queſtion was, Whether that had taken away the Entry of the 
Adminiſtratoꝛ:? 


Curia. The Term had an Exiſtence as ſoon as Adminiſtra⸗ 


tion was granted, and the Adminiſtratoz map have a ſpectal 


Action of Treſpals. | 


Nota. Jt was held, That if a Leſſee hold over his Term, 


yott cannot bzing an Afﬀion of Treſpaſs without an adual 
Entry, - 


Mathew verſus Tompſon. 


Jedment fo2 the Scite of the late 191fozy of Leoffeild, upon 
the Ocmile of Thomas Earl of Suiicx. Upon Mot guity 
pleaded, there wag a Trial at Bar by a Jury of the was A 
I UCKS, 
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Lands now in Queſtion were kozmerly the Lands of Sir Arthur 


the youngeſt were out of this Caſe; Anne the ſecond Daughter 
married Sir Peter Temple, and in Conſideration of that Mar⸗ 
riage, Sir Arthur Throgmorton, Anno 12 Jacobi 1. ſettles theſe 
Lands in Truſt fo2 himſelf fo2 Life, then to Dame Anne hig 
(life fo2 Like; then to Sir Peter, and Anne his TUite, fo2 their 
Lives, and the Life of the Survivoz; and after their Oeceafe, 
then to Truſtees to pzeſerve contingent Remainders; chen to 
the firſt Son of the Body of Anne by the ſaid Sir Peter begot:- 
ten, 02 to be begotten, and the Heirs Males of the Body of 
ſuch firſt Son; and fo2 want of ſuch Jſſue, then to the Ute of 
all the Iſſue Female of the Body of the ſaid Anne, by the ſaid 
Sir Peter begotten, and to the Heirs of the Bodies of ſuch Iſſue 
Female, like Remainders to her Jſſue by any other Husband, 
— oy to Elizabeth his thiry Daughter, and the Heirs of 
er Body. 5 | 
Sir Peter Temple died without Iſſue Male, but left two Daugh⸗ 
ters; Anne, who was the Lady Baltinglaſſe; and Martha, who died 
very young ; but were both bon befoze the particular Eſtate de⸗ 
termined, otherwiſe the Remainder had veſted in the elder. 


Bucks, and the Plaintiff's Title appeared to be thus: fl. The 71 Salk. 


85. 
Throgmorton, who had Iſſue four Daughters ; the eldeſt and 


C hele Siſters were Jointenants fo2 Life, with ſeveral Jnhe- ; . 44, 


ritances, and my Lady Baltinglaſſe enjoyed the whole fo? fozty 45. 


— by Survivoxſhip, and died in Auguſt 1696. without 
ue. | 

So that the Lands muſt now come to the Þeirs of the Body 
of Elizabeth, who married 1homas Loꝛd Dacres, by whom ſhe 
had Jfſue Francis, who had Iſſue Thomas, the Leſlo2 of the 
Plaintiff. 

Chere having been ſome Opinions kozmerly, that my Lady 
Baltinelaſſe was Tenant in Tail, by Uertue of this Settlement, 
ſhe ſuffered a Common Recovery to bar the Remainders; and 
to maintain this Opinion it mas now ſaid at the Bar, that the 
Remainder did attach in her, and could not be diveſted by the 
ſubſequent Birth of her pounger Siſter, ko; the WWozds, fl. To 
the Ule of all the Iſſue Female of the faid Anne, by Sir Peter, 


and the Heirs of their Bodies, are Mozds of Limitation, and 


not of Purchaſe ; but if they ſhould be adjudged TUo2ds of 
Poechale, then the Eſtate⸗C ail is veſted in the eldeſt Daugh- 

cr. 
It is true, if there had been two Iſſues Female living at the 
Time of the making this Settlement, it would have made them 
Frere Join- 
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Jointenants fo2 Life, with ſeveral Jnheritances ; but this be 
ing upon a Barriage-Settlement, bekoze any Illue bozn, alters 


the Caſe. 


The Birth of the youngeſt Daughter cannot make her Jom. 


tenant with the other, fo2 the Poſſeſſion was coupled with the 


Remaſnder, Jf it ſhould be otherwiſe, then theſe Siſters will 
take by Parcels, which cannot be; fo2 admitting the eldeg 


Siſter ſhould have Childzen, and live many Years, and then die, 

and afterwards a younger Siſter is bozn, of what Eſtate can 

the eldeſt Siſter die ſeized ? 1 
But the Court were unanimous of another Opinion. 
Then the Plafntiff was put to pꝛove his Title, but could not 


pꝛoduce the Ouginal Settlement made by Sir Arthur Throgmor. } 


ton, of which he gave this Evidence: 


Vide Ante, AM. Pe pꝛoved, that it came to the Hands of the Lady Balting. 
211. laſſe, and ſhe having committed a Foxfeiture, by ſuffering a 


6 Mod. 149, Recovery, bzought the Deed to Mz. Grange, to adviſe with him 


225. 243.. in that Yatter. 


109. Þe p2oved likewiſe, that this Deed was p20duced befoze a Ba: | 
1 Mod. 4, ſter in Chancery, in a Suit there depending, and a Copy of it 


94, 114- made, but that my Lady got the Copy away. 


He p2oved alſo, that rhere was a Trial at Law upon a Power | 


of making Leaſes, at which Trial that Copp was p2oduced, 
and a ſpecial Cerdit found, in which this Settlement was ſet 
kozth in hæc Verba, the Recowd of which Uerdi# was now pꝛodu⸗ 
ced in Court. 

That there was likewiſe another Controverſy upon a Leaſe 
made of this Land, and a Bill in Chancery exhibited againſt mp 
Lady Baltinglaſſe, in which this Settlement was ſet kozth, and 
which my Lady admitted in her Anſwer; and upon this Pꝛook, 
my Low Suſſex had a Uerdit fo2 a Moietp. 


CE ah. Sanders verſus Owen. 


467. | 

| | Rit of Erro2 to reverſe a Judgment in the Common 
Y Pleas, in an AMſze of Novel Diſſeiſin ſo2 the Office of 
Clerk of the Peace of the County of Kent. 

Upon Non diſſeiſivit pleaded, the Recognitozs find a ſperial 
Uerdick, 11. That Heneage Earl of Winchelſea was Cuſtos Ro- 


rulorum of that County, to whom of Right it doth belong to 
conſtitute the Clerk of the Peace. 


* Chey | 
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They find the A 1 Gulielmi, by which the Cuſtos, o2 other 
Perſon to whom of Right it doth belong, ſhall from Time ro 
Time nominate the Clerk of the Peace. | ies 

That this Omce being vacant, the ſaid Earl, by CUriting un- 
der his Hand, did conſtitute Philip Owen to be Clerk of the 
Peace, to exerciſe the laid Dffice either by himſelf oz Deputy; 
which Writing the find in hæc verba. re rag dan 

That at an adjourned Seſſions at Canterbury, this Writing 
was read in Court, and there the ſaid Earl, without any Reta- 
tion to his fozmer Gzant, did, viva voce, ſay, I appointed Philip 
Owen to be Clerk of the Peace according to Act of Paliament. 

That the Earl of Winchelſea died, and that the Eatl ol Rum- 
ney was made Cuſtos, who appointed the Plaintiff to be Clerk 
of the Peace, and that he was a fit Perſon. There was a 
Judgment fo2 him in the Common Pleas, and a TUrit of Erto?2 
now bꝛought. i. eld 1 

It was inſiſted fo2 the Plaintiff in Erro, That no Title was 
found fo2 the Plaintiff; foz he bzought an Alnze fo? an Office at 
Maidſtone, and doth not fay, that Maidſtone is in Kent, lo it is 
ilt in Subſtance, and no Venue; and the Court cannot judicially 
take Notice that Maidſtone is in Kent. S 


Then as to his Title, the Pꝛetences are two: 
1. By Gant. 


0 
18 


2. By parol Declaration. 


As to the firſt, he had no Title by the Gꝛant. 

Then as to the parol Appointment, there is no fuch Thing 
found, fo2 the Mozds being ſpoken at the very Time the G2ant 
was read in Court, muſt have Reference to that; and it ts all 
but one A. ; 3 

It doth not mention either what Eſtate the Perſon ſhall have 
in the Dffice, 02 in what County he ſhould be Clerk of the Peace, 
02 accowing to what Ack of Parliament; fo2 both the Statutes 


of H. 8. and Edw. 6. and 1 Will. are all in Being, and do all z x, 8. 


concern this Office. So that there is a very great Incertainty 
in this Nomination. 


Ik J grant Land to another, without mentioning what Eſtate, 
it is a Tenancy at TUil., 

De might nominate a Man to be Clerk of the Peace, accord- 
ing to an ACt of Parliament, and never intend to give him ſuch 
an Eſtate as directed by the Ack. 1 
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Jt was the Earl of Winchelſea's Intention, that Philip Owen 
ſhould have the Place; but it doth not appear, that he intended 
it foꝛ him during Life. 

I do appoint: Philip Owen, &c. Thele Moꝛds do amount to no 
moꝛe than an Evidence of a Momination; but it is not a Momi⸗ 
nation itſelk, like the Caſe in Noy, where it was heln, That a 
Reſignation to a {Nof02, doth not make the Church vold, with: 
out the Acceptance by the Biſhop; and the Jury found an Inſtru⸗ 
ment under the Seal of the Biſhop, upon which there is an In. 
dozſement, that the Beſignation was accepted by him. This 
was held to be no finding of an abſolute Reſignation in facto. 

So in the Cale of a nuncupative Till, it is not ſufficient 
that the Jury find, that the Teſtator dixit; but they muſt find, 
that he intended it ro be his Will, oz that he ſpoke the Wong 
animo teſtandi. 

It doth not appear that the Earl ſpoke theſe Mos, Animo 
conſtituendi; therefoze they ought to find ſo much as may amount 
to fulfil his Intent. 

No Freehold of an Office can paſs at Common Law without 
a Deed oz (Uriting, it might be ſupplied by Livery : But that 
is not found in this Caſe, 

This Office cannot be diſtinguiched from any other, fo2 it is 
incoꝛpozeal, and therefoze muſt paſs by one of thoſe Mays. 

Map, an Cle, after it was turned into an Eſtate by the Sta- 
tute of Hen. 8. could not be granted by Parol. 

The Statute of i Will. makes no Alteration as to the Con- 
ſtitution, but as to the Qualification of the Perſon, and Oura- 
tion of his Eſtate; it direcks the Cuſtos to give the Dffice to 
the Clerk of the Peace, quam diu ſe bene geſſerit; it was to 
make him independent on the Cuſtos, who had an Authozity ta 
grant him ſuch an Eſtate. 

Now when the Statute requires a Thing to be done, and 
doth not direck in what Manner, it muſt be accozding to the 
Courſe of the Common Law, and by that Law no Freehold can 
paſs by an At executed in the Life-time of the Perſon, without 
Deed in TUriting. 

And this appears by Caſes of the like Nature, viz. All Com- 
mitments by Juſtices of the Peace muſt be in Mriting, except 
upon a ſudden Affray in their Utew by a Court of Seſſians. 

** Allignment of Commiſſioners ok Bankrupts is not 
good, | 


2 Kcontra. 
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Econtra. 

As to the firſt Objeckion, Maidſtone will tefer to Kent in the 

argin. 

The Queſtton is, Whether this is a bare Authority, oz an 
incereſt claimed under the Cuſtos 2 

And it was inſiſted, that it was a bare Authority, but the 
Nominee had his Jntereſt in the Office by Ad of Parliament: 
And this appears by the Nature of the Office it ſelf, fo2 the 
Cuſtos has but an Jntereſt at (Mill in it; and therefoze the Clerk 
of the Peace cannot have a larger Jntereſt from the Cuſtos than 
he — himſelf in the Office, out of which the Clerk's Place is 

erived. | 

It is like a Power given to a Man to make Leaſes; as ſoon 
as the Leaſe is made, the Leflee is in by Gertue of the G2ant, 
and not by the Perſon who made the Leaſe. 

It is true, that Things which lie in Gꝛant cannot paſs with- 
out Deed, which is an Inſtrument that the Law hath p2ovided 
inſtead of Livery, So where a Man claims a Right to an 
Office, it muſt be by Deed; but this is an Authozity which may 
execute by Parol, and then it is otherwiſe. 

And though it is only an Authority, pet the Cuſtos map laty- 
fully give ſuch an Eſtate as he hath done: Ag ik a Man deviſe, 
that his Executoꝛs ſhall ſell his Eſtate «; this is an Authozity, 
and no moe, and yet when the Eſtate is (old, the Uenvee is in 
by the Mill. | | 

The Dffice of Regiſter of rhe Court of Admitalty map be 
granted by Parol, accozding to Euſtom. 

The Statute of Hen. 8. faith, Give, Grant, Nominate, and 
Appoint ; and doth not ſhew in what Manner. So that in this 
Caſe the Mominotion is the lame Thing with TUriting, fo2 both 
ate only to ſignify the Man. Adjourn”. | 


Hawkins's Caſe. 


E Church-wardens of the Pariſh of St. Edmond's on V. i Vini. 
the Bridge in Exeter, libelled againſt Hawkins, ſetting 357. 
foth an ancient Cuſtom within that Pariſh, That the adozning Med. 79s 
the Inſide of the Chancel hath been done and perkozmed by the 3 
Church⸗wardens, at the publick Charge of the Owners and , 44d. 148. 
Occupiers of ancient Houſes within the Pariſh, by a Rate to be 1 122. 
made by the faiv Church-wardens, by and with the Conſent of *2 447- 
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Vide Hard. 
379. 

5 Co. 66, 67. 
Cro. Eliz. 
659. 

2 Jones 122, 
1 Mod. 79, 
194, 230, 
201. 

Raym, 246. 


Yelv. 172. 
Starkey ver- 
ſus Barton, 
and Gore, 

Raym. 246. 
March. 73. 


the majo2 Part ok the Pariſhioners, having Velpeck to t the 
annual Ualue of the Houles. 

That the Chancel wanted Reparations and Omaments, any 
that the Church-wardens, by the Conſent of the majo2 Part, 
&c. did make a Rate, which was confirmed by the Biſhop, by 
which Hawkins was rated 171. 18. fo2 Mills and Racks within 
the ſaid Parish, which was his due Pꝛopoztion accowding to the 
yearly Clalue of the Houſes there; and that he had not paid the 
lame, 

The Defendant ſuggeſted fo2 a Pꝛohibition, that the Parichi⸗ 
oners ought not to contribute to the Repairs, and the adoming 
the Jnſide of the Chancel, and denied the Cuſtom, and that the 
Rate was not made by the majo2 Part of the Pariſh. - 

The firſt Jſſue is found fo2 the Plaintiff, That there is ſuch 
a Cuſtom. And the {econd Iſſue was found againſt him, viz. 
That the Rate was not made by the majo2 Part of the Pa. 
riſhioners. | 

It was moved in Arreſt of Judgment, and that a Cotiſulta. 
tion might be granted, becauſe the Spiritual Court having the 
oziginal Jurisdiction of Reparations of Churches, muſt likewiſe 
have the ſame Jurisdiction of all the Jncidents thereunto belong: 
ing, as Rates, &c. and the Cerdi# cannot ſtand in the Cay, 
fo2 the Trial is void, becauſe the Patter was not triable at 
Law; and therekoze the Jurisdifton ts ill faved. - 

Ik a Plea Ne unques accouple ſhould be tried at the AMzes, 
neither Party would be concluded by a Uerdic upon that Iſſue. 

Ik there had been any Jnequality in the Rate, it might have 
been tried at Law; but whether a Rate 02 not, belongs to ans: 
ther Jurisdiction. 

And to prove, that where rhe oziginal Matter is ol Eecleſi 
aſtical Cognizance, all the Oependants thereon are bo like- 
wiſe, there was a Caſe cited, Hill. 7 Jacobi, in this Court, 
where the Church⸗wardens libelled againſt a Pariſhioner fo2 a 
Church-tar, but the Sentence was againſt them. TUhereupon 
they appealcd to the Metropolitan, and pending that Appeal, 
one of them gave the Pariſhioner a Releaſe of all Ackions and 
Demands; the other till proceeding to reverſe the Sentence, 


the Pariſhioner moved fo2 a Pꝛohibition, ſuggeſting this Re- 
leaſe ; and upon Demurrer it was held to. be no Cauſe fo2'a-12o- 
Hibition, becauſe the pzincipal Matter was meerly Spiritual; 
and therekoze the Tempozal Court would not determine whether 


the Releaſe, which was dependant upon it, was a Sar 02 not? 
5 And 
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And fo2 this Reaſon, though Part ok the Jiſue be found @: 2 0. 442. 
gainſt the Plaintiff, yet he ſhall have Judgment notwithſtanding + ar ag p 
as where the Defendant avowed fo2 Rent, ſuppoſing that one % © 
Vaviſor was ſeized in Fee of the Locus in quo, &c. and granted | 
the Rent ; and upon Non conceſſit pleaded, it was found ſpectal- 

Ip, that another Perſon was leized and made a Leaſe to this Va- 
viſor, who granted the Rent. Mow ft happened that this Lea 
was determined befoze the Diſtrels taken; and therekoze, thou 
the Iſſue be found fo2 the Avowant, quod Vavilor conceſſit, per 
the Eſtate being determined out of Which the Rent was luppo⸗ 
ſed to be granted, the Court gave Judgment köz the Plaintitf, 
though the Jſlue was found-againft hün. U 33.3.37 761.530 GG, 


TEROMITE: V 1 £70349 1 1 1 

No Man can ſap, that the Pariſhioners ought of Commom 
Right to repair the Chanel; thete tuft be either a Cuſtom o: 
Preſcription tu charge them. D 

There are two Reaſotis. why the Dekendant cannot be churged 
in this Cale: | 


1. They alledge a Cuſtom, fo2 Owners and Occupiers of an- 
cient Houſes to be contributary to the D2naments of the Chancel ; 
but they have not bzought the Defendant to be within that Cu- 
ſtom, fo2 they do not charge him in reſpet of Houſes, but fo? 
Racks and Mills. Now if a Mill ſhould be conſtrued to be a 
Houſe, yet a Rack is not. 


1. The Charge fo2 and towards the Dznaments of a Church , x,,. 
o Chancel is a perſonal Charge, and ſhall never be impoſed 242, 270. 
upon the Lands of the Partſhioners, but upon the Jnhabftants 2 Kl. Abr. 
themſelves: Ik it had been fo2 the Repairs of the Church, u. . 
there the Land is liable ta be rated; but this Rate cannot be 5, 393 
good, becauſe it is made fo2 him to pay ſo much fo2 Ornaments 45 
in Pꝛopoztion to the yearly Ualue of his Racks and Mills. 


Curia. TUithout a ſpecial Cuſtom the Pariſhioners are not 
to repair the Chancel ; the Parſon is bound to do it of common 
Right; but where a tempozal Inheritance is to be charged by a 
particular Cuſtom, the Church-wardens muſt bzing the Deken⸗ 
dant within the Cuſtom, otherwiſe it is not good; fo? it is the 
Cuſtom which gives the Jurisdifion, 5 
Now in this Caſe, the Cuſtom was alledged ko: Owners of 
Houſes to repair, and they have rated the Defendant as Owner 
of a Mill, which cannot be intended a Houle; fo2 in a ow 
quo 
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5 & 6 Ml. 
© Ma, 


quod reddar, a Mill cannot be demanded by the Name of Domus, 
but it muſt be De molendino. Adjourn. 


Anonymus. 


P an Att fo2 granting to their Majeſties ſeveral Duties upon 
Parchment, Paper, &c. it is enafted, That 6 4. ſhall be paid 
for every Piece of Parchment on which any common Bail ſhall be 
filed, and on which an Appearance ſhall be made upon ſuch Bail: 
TUhich Appearance oz common Bail, the Defendant ſhall cauſe 
to be entered o filed in eight Days after the Retutn of the Pro- 
ceſs, on Pain of 5 l. to be paid to the Plaintiff, ko; which the 
Court ſhall immedtately give Judgment, and the Plaintiff take 
out Execution. The Writ and Return was bꝛought into 
Court, and a Certificate from the pꝛoper Officer, that common 
Bail was not filed within eight Days, &. Upon which a Bo: 
tion was made, and the Court gave Judgment Niſi, &c. 


D E 


Termino Paſchæ. 


Anno 10 W. III. in B. R. 1698. 


1 


— 


Rex verſus Stainford. 


D E Defendant was indixed, fo2 that he on the 
19th of June, &c. and befoze, being an Inhabitant at 
a Town in Derbyſhire, was ſummoned to watch with % 1 249. 
one Booth a Conſtable, and that he obſtinately, con- 73. 


tciyptuonfly, and malicioufly made Dekault. Exceptions were , 550 = 
taken. 2Sannd, 423. 
Ante 68, 


1. He ſaith, That he was an Jnhabitant the 19th of June, 
and befoze, and doth not ſay that he continued to be ſo. 


2. Doth not ſay, That Notice was given to him to watch 
within the Pariſh. 


3. Saith, He did not watch with one Booth a Conſtable ; he 
ought to have (aid he did not watch at all; fo2 poſſibly he might 
watch that Night with another Conſtable. 


Econtra. 
This Jnditment is founded at Tommon Law. and nor upon 
the Statute of Winton. And as to the ſecond Erception, tis 
ſaid He was ſummoned to watch with the Conſtable, but doth 
not ſey within the Pariſh. Now there may be a Place Extraparo- 
chial, where the Conſtable is to watch. 


Dhhhb As 


N 


| 13. poſt 495, 
to 410. 


Vide 2 Mod. 
306. 

& Mod. 30, 
JD, 137. 
185, 169. 

t ridg. 131. 


2 Iiſt. 385. 


Hob. 205, 
206. 


4s ro the other Exceptions nothing was fad 
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Cutia. Demur to the Indickment. They would nat qualh it. 


Saville verſus Roberts. Trin. 9 V. Rot. 784. 


DE now Plaintiff was indicked koz a Riot, and acquitted; 
and he b2ought an Aion of the Cale againſt the Defen; 
daut, fo2 that ſuch a Dap, in ſuch a Year, he did falſely and ma⸗ 
litiouſly pzocure the Plaint t to be indided, &c. and had Jiidg: 
ment in the Common Pleas, And now a TiUrit ot Erro2 was 
brought to reverſe the fame. 
It was inſiſted, That the Judgment was well given, and ought 
tn be affirmed. 
The Queltion is, Whether an Afton will lie fo2 cauſing ans. 
ther malittoufly to be indiced of a Treſpals? 
It muſt be admitted, if the Indiäment be not good, the Aﬀton 
will fail, becauſe the Party is not Legitimo modo acquietatus. 


But there is no ſuch DObjetion here; koz 'tis not pꝛetended 


but that the Indickment was good both in Subſtance and 
Fon. 


Object. The moſt material Ohjeaton is, That a Pan ſhall 
not be ſued oz vered fo? pꝛoſecuting the King's TUrit. 


Anſw. 'Tis true, that it is lawful to pꝛoſecute ſuch TUrit ; 
but though the Suit is legal, yet if it be fo2 a thing which is 
faiſe, and known to be ſo even by the Plaintiff himſelf, an Att- 
on will lie againſt him fo2 his unjuſt Ueration and Malice. And 
this was the Opinion of mp Lozd Hobart, in gibing Judgment 
in the Caſe of Freeman and Waterer; it was an Action of the 
Caſc fo2 a doubte Execution. Judgment was given fo2 the 
Plaintiff, though he was not twice charged with the Damages; 
fo2 the Goods levied by the fitſt Execution remained in the She: 
riff's Hands pro defectu emprorum, but he was malitioufly vex⸗ 
ed the ſecond Time. | 

'Tts Malice that is the Foundation of all MWions of this 
Nature, which incites Men to make uſe of Law fo? other Pur⸗ 
paſes than which it was ozdained. 


L Ations 
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Antons on the Taſe are frequently -bꝛought fo2 ſting without 
any Cauſe oc Action; and 'tis never allowed to ſay, that the Plain- 
til Faith a itncient Recompence by Coſts obtained by ſuch 
Suits; koz thoſe are but Expenſæ Litis ; tis the unjuff Trousir 
9 Gexatton which intitles him to the Agton. 
It lies t92 malitfoufly proſecuting one in the Eccleſiaſtica 
Court, and cauüng him to be ert ommunticated; in which Caubc 
this very Dbjetton was made, That a Pan ſhall not be puniſh; 
co fo2 proſecuting the King's Writ. And it was allo obje#cd, , % 5, 
That an Aion will lie fo; falſelp indifing a an fo? a Treſpais ; D 
pet the Court were of Opinion, That a Citation ex Ofhcio vertus 474i- | 
proſecuted with Malice, was a ſufficicnt G2ound fo2 the Aﬀton. , 
Jn Aion of the Caſe, in the Nature of a Conſpiracy, wül 20 
lie againſt twa fo2 conſpiring a falſe Indickment; and by the 2 7% 592. 
ſame Reaſon, an Aion will lie where one alone cauſes another , "92: 
to be indifed falſo & malitioſe. 3 
And this ſeems to be the ancient Law; fo2 fn Edw. Ils Time, Roll. Abr. 
a Bill of Conſptracy was allawed in the Court to be bzogght 12. Fc. 
by him who was indicked of a common Treſpaſs, and acquitted : AT: Placi. 


a. 


Vide Reſolution of the Court polt. 405. 57 
| | 11H. 7. 26. 
| 8 Placito 7. 
Atkinſon verſus Corniſh. Fitz.. N. B 
116. Lict, fol. 


2. 
N Infant was made Executor, and the Oꝛdinary committed *g. 134. . 
Adminiſtration to another Durance minore ætate; this doth > C. 1 Salk, 
ceaſe at his Age of Seventeen. But if ſuch Adminiſtration be 
granted Durante minore ætate of one whoa is not made an Ete⸗ 
tutor, it doth not ceaſe till the Party is of full Age. Per Cur, Go. Elis. 
The Caſe of Pigot and Gaſcoigne was cited to maintain this 602. 
Opinion; which was, Anthony Longvill made William his Ere⸗ 3 Kep. 3 
cutoꝛ, who was under Age: Che Plaintiff took out Adminiſtrate. 
on to Anthony durante minore ætate of William, and brought an 
Action of Debt upon a Bond, and averred that William was a⸗ 
live, and within the Age of one and twenty. Now becauſe it did 
not appear but this Adminiſtration was granted whilſt he was 
under the Age of Seventeen, the Plaiarit was nonſuit. 


Cox verſus Copping. 4 4,42 33” 


A Difference ariſing between the Plaintiff, who was Impropria- 

tor, and the Pariſhioners, concerning the Right of a Houſe, 

he ought an Czetment, and by his Counſel moved the Court, 

That the Church-wardens, who had the Cuſtody of the ns. 
mig 
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might pꝛoduce them, fo thar he might have a Sight thereof, and 
Copies of what concerned his Title ; and this was compared ta 
the Caſes of Cozpozations and Coppholders, who upon ſuc; 
Motions have frequently obtained Rules of this Court fo? the 


Steward to grant Copies; and that the Court-Rolls might be 
ꝛoduced at «rials, 


It was likewiſe (aid, That if the Plaintiff ſhould exhibit a in 


againſt the Church wardens, he would have an Accompt of the 
| Pariſh-Books, | 

But the Court were of Opinion, That this Cale differey 

from that of Copyholders, becauſe all the Tenants of the 994. 


192 have an Intereſt in the Court-Rolls; but here the Impꝛo⸗ 


pziato2 hath a diſtin Jntereſt from the Pariſhioners, fo2 it wag 


not a parochial Right, but a Title which is now in Queſttor. | 


And therekoze it was not Reaſon that the Pariſh Books ſhauld 


, , 7 Produced, which would be to ſhew the Defendant's Evidence 


Jo 5 — 


4 Then as to Chirch-wardens, they are not a Cozpozation wi). 


[ e . 
Lp . 1 out the Parſon 


Inhabitants of Batterſea verſus Weſtham. 


N 2 Sal TAD Juſtices made an Ozder to remove a poo? Yan ſrom 
492 4g; Weſtham to Batterſea ; the Yariſhoaers of Batterſea appeal:d 
606. ante to the Seſſions, and the Ozder of the two Juſtices was ſet aſide: 
208, 209. Afterwards, but in the ſame Seſſions, upon Allegation of Coun⸗ 
po 416. el, the Seffions did ſuperſede their firſt Ozder, and confirm the 
Ozder of the two Juſtices; and upon a Motion made to this 
Court, it was alledged, That the Reco2d was in the Breaſt of 
the Court during the whole Sefſlons, and therekoze they might 
lawfulty ſuperſede their own Dyer. To which it was anſwered, 
Chat they having once executed their Authozity, they canngt ſet 


it up again. The Court affirmed the ſecond O2der of Seſlt- 
ons, and quathed the Firſt. | 


Anonymus 


1 Salk. 339. Rok: Per Cur, AUrit of Erro2 was bꝛought in this Court, 
2 Salk. 5 67, to reverſe a common Recovery, and there was a Sci. Fa. 


TRE iſſued out againſt ali the Tertenants, and they made Default. The 
319. ' Recovery was reverſcd, and it appearing afterwards, that the 
Plaintiff in the Writ of Erro2 had no Title, there being a Re: 


matnder 
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mainder Yan before him, the Court reverſed their fozmer Rever⸗ ; 
ſal. Quod Nota. 


Anonymus. 


N o2iginal Ozder was made at the Seſſions to this Effet : ;-;;, e 
ſſ. It appearing to this Court, that the Jaariſh of Dim- 163,209. poſt 
church, in the Hund2ed of Worth, being over-burdened with Booz, 416. 
and that the Pariſh of Eaſtbridge within the ſame Hundzed of 
Worth, having no j2002 relievable within their ſatd Pariſh ; tis 
02dered, That the ſatd Pariſh of Eaſtbridge be from hencekoꝛth an- 
nexed to the (aid Pariſh of Dimchurch, and that the Dccupters of 
Lands and Tenements, within the ſaid Pariſh of Eaſtbridge be char- 
geable and contributary towards the Relief of the Pooz of the 
ſaid Pariſh of Dimchurch the Sum of 20 l. per Annum by monthly 
Payments, ſo long as the ſafd Patiſh ſhall be over-burdened, and 
no Pooꝛ within the ſaid Pariſh of Eaſtbridge. 
A Yotion was made to quaſh this Ozder, becauſe it was in 
Nature of an Ac of Parliament; but it was quaſhed, becauſe 
5 was an oziginal Dwer : Jt ſhould have begun with two Ju- 
ices. | 


[WD Juſtices made an Ower, viz. Being infozmed that the , % 5 
Dverſeers of the Pooz had refuſed to pay 1s. a Meek to 4. 
a poo2 Man; they oder, That the ſaid Dverſeers ſhall continue 


to pay him the Arrears till they find him a Houſe. 1 

It was objeted againſt this Ower, That the Overſeers have 0 j; 
not Power to find a Houſe fo; him; that muſt be done by the vi 
Conſent of the Loꝛd of the Wanoz, oz by the Juſtices in Seſſions. | by! 


2. Jt did not appear that he was po02 oz impotent: And fo? 11 
theſe Reaſons it was quached. | | 


Atwood verſus Ducll. Fe x ul, 
2 Salk. 603. 


T Here was a Judgmenr in Sci. Fa. againſt the Bail: They 
brought a TUrit of Erroz, as well upon the pzincipal Judg- 
ment, as upon the Judgment in the Sci. Fa.; but it was quaſhed, 

becauſe they were not Parties to the oziginal Judgment. 
Jtiti Savage 
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8. C. 2 Salk. Savage verſus Robury. 
69 
Pike Ms Y E Plaintiff was a Tradeſman, who bzotught an Aﬀton 
Ray 62, 169. againſt the Defendant fo2 ſcandalous Tos ſpoke of 
Jon. 156. him, You are a Cheat, and I will prove you a Cheat for man 


2 Saund. 307. 
1 Lev, 280. 


Vide 6 Mod; 
36. 

2 Salk. 442. 
3 Lev. 299. 
3 Mod. 86. 
Molloy Li. 2. 
Ch. 10. 


Years. The Plaintiff had a Gerdick, but the Indgment was ar. 
reſted, becauſe theſe were Wlozs of Heat, and not ationable, 
having not alledged that the Chear was in any thing concerning 
his Trade. Quoc Nota. | VVV 


Addingſon verſus Oakley. 


Y E Plaintiff had a Uerdi# at the AſM3es in Oxford, and a 
| Motion was made to ſtay the Judgment till he bzought in 
the Poſtea, foꝛ it did not appear to the Court on what Day the 
Aſizes was held, fo2 the Keco2d of Niſi prius was, ſſ. Niſi Juſti- 
ciat. Domini Regis ad Aſſiſas in Com. præd. capiend. aſſign. &c. die 
Jovis decimo ſexto die Martii apud Oxon'. &c. The Diſtringas fo? 
the Jury to appear was, Si prius die Jovis viceſimo ſexto die Mar- 
tii apud Oxon'. &c. So was the Jurata. 5 
The Counſel fo2 the Defendant deſired, That it might be re⸗ 
ferred to the Maſter of the Dftice to be examined; but the Court 
would not allow it, fo2 it was to examine Matter of Fat againſt 
a Reco2d : But they held, That the Detendant could not take 
Advantage of this after Judgment; fo2 if the Clerk of the Allize 
will enter Judgment fo2 the Plaintiff inſtead of the Defendant, 
he has no Remedy but by Action. | N 


Carter verſus Shephard. 


Þ E Defendant was a Goldſmith, and the Plaintiff had a 

Note of 1001. dzawn upon him, which he bzought to his 
Shop in oꝛder to receive the Money; at the ſame Time another 
Perſon came thither to pay the Goldſmith 80 1. which he deſire 
the Plaintiff to tell in part of his 100 l. Accozdingly the Plain⸗ 
tiff told 50 |, thereof, and put it in his own Bag, and laid it 
upon the Counter, and whilſt he was telling the reſt, another 
Perſon (there being ſeveral in the Shop paying and receiving 


Ponevp)ſtole away the Bag of. 50 l. The Adton was now byought 


againſt the Goldſmith fox rod. zh 
15 It 
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Jt was ſaid, that this 50 J. was not paid to the Plaintiff, fo2 6 4. 36, 
the whole Monep muſt be in the Poſſeſſion of the Goldſmith till 37- 
all was told, fo2 the telling is only in oder fo2 Payment ; and . _ 1 
as long as it is ſubje# to be retold by the Goldſmith, it is not 3 Lev. 29. 
in the Receiver's Poſſeſſion, Hob. 54. 

Nom though the 50 l. was put up in the Bag, pet if * 235 
80 1 had been told ſhozt, the Goldſmith would have retold the Molloy Li, 2. 
5O 1. Ch, 10. 


Curia. Telling the Boney, and reſting ſatisfied when told, is 
ſufficient to carry the Poſſeſſion to the Receiver, and he, and not 
the Soldlmith, might have maintained an Afton of Decinue fox 
this Money in the Bag; but the Plaintiff had Judgment fo? 
50 l. & nil capiat per Billam as to the reſt, 7 


Dubartine verſus Chancellor, 


N Aﬀijon was bought. againſt the Defendant, fo? lying 
with the Plaintiff's (Uife : Þe- pleaded in Abatement, and 
there being a Judgment to anſwer over, Jflue was joined, and i 1 Sl. 
it was tried in the Country, and the Plaintiff had a UGerdick. 47» 48, 49, 
It was moved ta ſet aũde this Judgment, becauſe the Plea in 5 212 
Abatement was not entered on the Niſi prius Roll; the Plea Roll 
was right, but the Niſi prius Roll ſhall not be amended by that. 


* 


* 


And fo2 this Reaſon the Court did ſet aſide the Judgment. 


Rex verſus Mayor of Lincoln. 


8 IlVus Tertius Dei gratia, 
VV &cc. Majori & Vic. Ci- 
vibus & Com. Civit. Lincoln. in 
Com. noſtro Linc. ſalutem. Cum 
a tempore cujus contrar. memoria 
hominum non exiſtit talis con- 
ſuetudo habit. fuit infta Civitat. 
præd. quod quælibet Perſona qui 
inſervitet tanquam Apprentitius 
infra Civitat. przd. in aliqua Arte 
ſive Myſterio cum aliquo libero 
Homine vel aſſign. ſuis liberis 
Hom, Civic. præd. per ſpatium 


ſeptem Annor. clamaret Liberta- 
tem & Privileg. fore admiſs. in 
Locum & Officium un. liberot. 
Hom. Civit. præd. & in Liber- 
rarem præd. [Anglice Freedom] 
Civitat. pred. & ſecundum con- 
ſuetud. Civit. illius gaudere & 
uri omnibus Liber. Priv. Preemi- 
nentiis & Commodit. lib. Hom. 
Civit. præd. ſpectan. & per- 
tinen. cumque etiam quidam A- 
brahamus Morcice nuper inſer- 


vit ut Apprentitius infra Civit. 


præd. 
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ptæd. per Spatium ſeptem An- 
nor. in Atte ſive Myſterio Mer- 
cerii cum libero Homine Civitat. 
prxd. & Aſſign. ſuis liberis Ho- 
minibus Civitat. prædict. ſe- 
cundum Conſ. Civitat. predict. 
& ſuper inde clamavit Liberta- 
tem & Privileg. fore admils. 

r vos in Locum & Officium 
un. liberorum Hominum Civitat. 
præd. & in Libertatem [Anglice 
Freedom] Civitat. præd. ad- 
mitti & ſeſe obtulit ad præſtand. 
Sacr'um in eo Caſu requiſit per 
Solempn. Affirmat. ſive Declarat. 


ſecundum Actum in Parliamento 


tent. in Annis Regni Will. tertii, 
nunc Regis Angliæ, &c. ſeptimo 
& octavo fact. & edit. Dict. 
Abrahamo ad tunc exiſten. un. 


de Diſſentien. [Commun. vocat. 
Quakers.] Vos tamen Ma' or, 


&c. præmiſſor. non ignari ptæ- 
dict. Abraham. Morrice in præd. 
Locum & Officium un. liberorum 
Hominum & in Libertat. Civitat. 
prædict. non admiſiſt. nec prad. 
Abraham. Morrice per ſolempn. 
Affirm. five Declatat. ſecundum 
Actum prædict. in Loco Sacra- 
menti in eo Caſu Uſitat. fore præ- 
ſtand. ſecundum debitum Offic 
veſtrum facere permiſiſt. ſed ita 
facere minus juſte recuſatis in 
noſt. contemptum & ipſius Abra- 
hami Dampnum non modicum & 
Gravamen & Status ſui Læſionem 
manifeſt. ſicut ex Querela ſua 
accepimus. Nos igitur præfat. 
Abrahamum Morrice, debitam & 
feltinam Juſtitiam in hac Parte 
fieri volentes, ur eſt juſtum, vobis 
& cuilibet veſtrum mandamus, 
firmiter injungen', quod imme- 


2 


— 


diate poſt Reception. hujus Bre- 
vis prædict. Abrahamum Mor- 
rice in Loco &Officio un. liberor. 
Hominum & in Libertar. Civit. 
ptæd. admittatis una cum omni- 
bus Libertat. Privileg. Commo- 
ditat. ad inde ſpectan. & eundem 
Abrahamum Morrice ſolempnem 
Affitmat. ſive Declarat. præd. in 
Loco Sacramenti in eo Caſu uſi- 
tat. facere permitrat. vel Cauſam 
nobis ſignificetis in contrar. ne 
in veſtris defeQtib. Quetela ad nos 
perveniret iteratim, &c. ' - 


The Return. 


Executio iſtius Brevis patet 
in quadam Schedula huic Brevi 
annex. Georg. Bracebridge Ma- 
jor. Reſponſ. Major. Vic. Civium 
& Communitat. Civitat. Lincoln. 
de Brev. huic Schedulæ annex. ſe- 
cundum Exigentiam Brevis præ- 


dict. Domino Regi humillime cer- 


rificamus quod Civitas Lincoln. 
ptædict. non eſt in Com. Lincoln. 
ſed in Com. Civitat. Lincoln. & 
quod habetur, & a Tempore cu- 
jus Memoria Hominum non exi- 
ſtit talis Conſuetudo habita fuit 
infra Civitat. prædict. quod quæ- 
libet Perſona quæ inſerviit tan- 
quam Appꝛentice infra Civitat. 
præd. in aliqua Arte ſive Myſte- 
rio cum aliquo libero Homine, 
vel Aſſign. ſuis liberis Hominibus, 
Civir. præd. per ſpatium ſeptem 


Annor. poſtquam ſeſe obtulit in 


Commun. Conſilio Maj. Vic. Civ. & 
Communitat. Civitat. prædict. ad 
præſtand. & præſtavit Sacramen- 
tum in eo Caſu uſitatum in his 
Anglicanis Verbis ſequentibus: 


Nou 


eee eee pes 
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Pon ſhall bear faithful Alle⸗ 
glance to dur Sovereign Leige 
Lozd, King (Regem tunc reg— 
nantem nominando) and to his 
Heirs, Kings of England; and 
be meet and juſtifiable to the 
Yayo? of this City that now 
1s, and his Succeſſo2s that here- 
atter ſhall be, all that may be 
foꝛ the common ]92ofit of this 


City you ſhall do, and all Lt- 
berties and Franchiſes thereof 


you ſhall maintain. Co your 
Power all Ddinances and Cu⸗ 
{foms, made and to be made, 
you ſhall keep. You ſhall be 
levant and couchant, to keep 
Houſe oz Chamber within this 
City, and all manner of Char⸗ 
ges and Offices laid to you, fo: 
common Caeal, Wonhip, oz 
Pꝛofit of this City you ſhall 
bear, and be contributary to 
your Power. Pou ſhall have no 
Part of Merchandize with any 
Merchant⸗Stranger to ſell oz 
colour by any means, but you 
ſhall pay Toll fo2 it. You ſhall 
colour none of inkranchis'd 
Men's Goods, whereby the 
Sherikalty oz the Commonal- 
ty ſhould loſe their Right. You 
ſhall nothing do no2 labour 
that ſhall be to the Pꝛejudice, 


Ocrogation, 02 Hinderance of 


the common TUeal o2 Pꝛoſit 
of this City ; but all Points 
and Articles; and what elſe_be- 
longs to be done by a Freeman 
_ of this City, you ſhall keep 


and maintain to your Power: 


So help you God. Et non pri- 
uſquam clamaret Libertat. & 
Privileg. fore admiſs. in Locum 


Kk k k K 


& Officium un. liber. Hominum 
Civitat. prædict. & in Libercar. 
Anglice Freedom] Civir. præd. 
{ccundum Conf. Civitat. illius 
& gaudere & uti omnibus II- 
bertatibus, Privileg. Preeminen- 
ciis, & Commoditat. Libero ho' 
Civitar. præd. ſpectan. & perti- 
nen. & poſt Præſtation. Sacr'i 
præd. & non ante admitti debet 
per Commune Concilium Ma— 
joris Vic. Civium & Civitat. præd. 
in Locum & Othcium un. liber. 
Hom. Civitat. præd. & in Liber. 
[Angl. Freedom] Civ. præd. (cc. 
Conl. Civit. ill. & gaudere & uti 
omnibus Libertatibus, Privileg. 
Preeminenciis & Commoditat. 
libero Homini Civit. præd. ſpect. 
& pertinen'. Et ulterius certifi- 
camus, quod præd. Abrahamus 
Morrice nuper, videlicet 10 Die 
Februarii Anno Regni dicti Dom. 
Regis nunc octavo, inſerviit ut 
Apprentitius infta Civitat. ptæd. 
per ſpacium ſeptem Annor. in 
Arte {ive Myſterio Mercetii cum 
libero Homine Civitat. præd. ſe- 
cundum Conſ. Civitat. prædict. 
& poſtea præd. decimo Die Febr. 
codem Anno Regni dicti Domi. 
Regis nunc oftavo ſuperinde ad 
Commune Conſilium Majoris V ic. 
Civium & Communicar. Civir. 
xd. adtunc infra Civitat. tent. 
clamatet ad Libertar. & Privileg. 
fore admiſs. ad tunc & ibidem 
per Commune Conſilium pred. 
in Locum & Officium un. libero- 
rum Hominum Civitat. præd. & 
in Libertat. [Anglice the Free- 
dom} Civitat. præd. Et adtunc 
& ibidem ſeſe obtulit loco uſua- 
lis Formæ Sacramenti pred. ad 
ptæſtand. 
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I Lev. i. 
1 Sid. 107. 


præſtand. ſuam ſolemnem Affir- 
mat. five Declarat. Verbor. Sa- 
cramenti præd. ſecundum Actum 
in Parliamento tent. in Annis 
Regni Will. tertii nunc Regis 
Angliz, &c. ſeptimo & octavo. 
fat. & edit. entitulat', An Ad 
that the ſolemn Affirmation and 
Declaration of the People call- 
ed Quakers, ſhall be accepted 
u ſtead of an Dath in the uſual 
Fozm. Ipſo Abrahamo adrunc 
& adhuc cxiſten. un. de Diſſent. 
Commun. vocat. Quakers, (ed 
præd. Abrahamus adtunc & ibid. 
recuſavit præſtate Sacramentum 
præd. in uſual, Form. prad. ſe- 
cundum Conf. Civitat. prædict'. 
Et ulterius dicto Domino Regi 
certificamus, Quod Oſſicium & 
Locus libert Hominis Civitat. 
pꝛæd eſt Dfficium cx Locus Com- 
modi in Gubernation. in Adu 
pꝛæd. mentionat. Et quod in- 
fra Civitat. præd. habetur, & de 
Tempore cujus contrarium Me- 
moria Hominum non exiſtit. ta- 
lis habebatur Conſuetudo, quod 
quilibet liber Homo Civit. præd. 
Vocem haberet in eligendo duos 
Cives ad ſervien. pro Civitat. 
præd. in Parliament. hujus Regni 
quandocunque Rex Parliamen- 


tum ſuum teneri ordinaverit, & 
quod quilibet liber Homo Civit. 
præd. habeat communem Paſtur. 
in vaſtis jacent. infra Civitat. 
præd. pro tribus Equis, vel pro 
tribus Vaccis, vel pro tribus ju- 
vencis ſuis, omni Tempore Anni. 
Et ulterius dicto Domino Regi 
certificamus quod præd. Abra- 
hamus Morrice nunquam ſeſe 
obtulit in Communi Conſilio Ma- 
joris Vic. Civ. & Communitat. 
Civitat, præd. præſtare nec un- 
quam præſtavit Sactamentum 
prxd* in uſuali Forma prad. & 
ex his Cauſis pred. predict. Ma- 
jot Vic. Civ. & Com. Civit. præd. 
prædict. Abrahamum Morrice in 
præd. Locum & Officium un. li- 
berorum hominum, & in Libertat. 
præd. non admiſer. nec præd. 
Abrahamum Morrice per ſolemp- 
nem Affirmation. ſive Declara- 
tion. ſecundum Actum præd. in 
Loco Sacramenti in eo Caſu uſi- 
tat. fore præſtand. facere permiſer. 
led ita facere præd. decimo Die 
Februarii in præd. octavo Anno 
Regni dicti Domini Regis nunc 
recuſaver'. 


Geozge Bracebzidge, Mayor. 


Rex verſus Mayor of Lincoln. 


Dis was a Mandamus to the Mapoz, &c. of Lincoln, to 
admit one Abraham Morrice to his Freedom, he having 


"ide 2 Jon. ſerved an Apprenticeſhip there. 
; pe was a Quaker, and the late Statute ena#s, That every 

uaker, &c. who ſhall be required upon any lawful Occaſion to 
take an Oath, where by Law an Oath is required, ſhall, inſtead of 


he utual Form, be permitted to make his \olemn Affimation or De- 
1 


3 Mod. 333- 
I Sid. 29, 71. 


claration, 
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dence in any criminal Caule, to ſerve on any Jury, or bear any O.. 

fice or Place of Profit in the Government. : 
The Mapoz Hath returned, That the City of Lincoln ig an an- 

tient City, and alledges a Cuſtom, Time out of Yind, fo2 cve⸗ 


ry Perſon who hath ſerved an Appꝛenticeſhip there, to offer hem 1544 +++ 
ſelk to the Mayo and Common-Council to take the uſtal Oats 315. 217 
(which is let fozth in hæc vecba) befo2e he ſhall be admittcyto Hig 7 4131435 


Freedom. That the ſatd Morice had ſerved an Appꝛenticeſhip there 
toa Mercer; and thereupon he claimed his Freevom of the (ain C:- 
ty, and offered to take the ſolemn Affirmation and Declaration: Chat 
he was a Diffenter called a Quaker, and refuſed to take the uſuat 
Dath accowing to the Cuſtom of the ſaid City: That to be a 
Freeman thereof, is a Place of Profit in the Government: And that 
there is a Cuſtom there, fo2 every Freeman to vote in the Cieat⸗ 
on of two Citizens to ſerve in Parliament fo2 the ſaid City, and 
to have Paſture fo2 thꝛee Hozles in the Common, &c. That the 
ſatd Morrice nevcr offered himſelf in Common-Council to take 
the lald Dath in uſual Fo2m ; and fo2 that Reaſon they did not 
admit him to his Freedom upon His ſolemn Affirmation and 
Declaration, 8&c. which they would not ſuficr him to take. | 

The Queſtion was, Whether the Freedom of this City was a 

Place of Profit in rhe Government? 

And it was argued, That it was not; "tis only a Qualificati⸗ 
on 02 a Privilege to agree o2 conſent to the Peron who ſhall be 
his Repreſentative in Parliament. | CO 

On the other Side it was ſaid, That the Deſign of the A# is 
to give Eaſe to the Quakers who (cruple to take an Dath, and to 
relieve them from enalties and Puniſhments fo? refuſing to 
ſweor where by Law an Oath is required. 1 . 

That an Dath is not required here, ſo as to lubjeck a Perſon 
to a #enaity to: the Refuſal, becauſe he who bears an Office is 
not obliged to take an Dath but fo2 his own Benefit ; and he in- 

_ no Penalty to refuſe it, but only acquits himſelf of the 

ffice. | 

This is either a publick oz a pzivate Place in the Govern- 
ment; 'tis publick as it intitles him to vote fo2 Repzeſentattvcs 
in Parliament, o2 pꝛivate as to be a Magiſtrate in that particu- 
lar Place where he hath obtained a Freedom. 


Curia. This Perſon hath a pꝛecedent Right to have his Free- 
dom: The Quakers are uſually admitted in London upon their 
ſolemn Affirmation ; and lo he was in this Caſe. 


Rex 


claration, &c. Then there is a Pꝛoviſo, Thar no Quaker or te- St. ; C. 8. 
puted Quaker ſball, by Vertue of that Act, be qualiſied to give Evi- M. 3. c. 24. 


44 
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Rex verſus Blythc. 


Vide 4 Mod. P the local Statutes of Clare-Hall in the Univerſity of 
106, &c.122, Cambridge, tis pꝛovided, That the Perſon in quem Magiſter 
05.20 238. & major pars Sociorum convenerit pro Socio habeatur. 
7e 45453. It happened that Mr. Jennings was choſe by eight of the fel. 
lows, and another was chole by ſix; and the Yaſter of the Hall, 
D2. Blythe, gave his Uote with the fix. 
Mr. Jennings ſuppoſing himſelf to be duly elected Fellow, 
bzought his Mandamus to be admitted, having been refuſed by the 
Maſter, &c. becauſe it was inſiſted that his Concurrence wag 
neceſſary; fo2 by the Statutes of the Founder, he muſt be One, 
and that without him a Fellow coutd not be elefed : The Tlozdg 
are, In quem Magiſter & major pars Sociorum convenerit, 
There was a Clauſe, That if any Ooubt ſhould ariſe about 
the Expoſition of theſe Statutes, it ſhould be determined by the 
It was argued, That the Uiſito2 had only a Power to diſplace 
upon Mildemeanoꝛs, he was appointed to a ſpecial Purpoſe, 
Quoad Punitionem, and that the Maſter had only Authozity to coz- 
ret fo2 Mildemeanozs. 


Curia. It was never pet determined what Power the Uiſito? 
hath : In Dy. Patricks Caſe the Queſtion was, TWWho was (lifi- 
to:? And the Court was divided. | | 

a All eleemolpnary Cozpozations who are to receive the Charity 
of the Founder, have Viſitors, if they are ecclefiaſtical Cozpoza- 
tions; and ifa particular Uiſito? is not pꝛovided by the Founder, 
then the Oꝛdinary of the Place is Uiſito2; if they are Lay-Coz- 
pozations, the Founder and his Heirs are perperual Aiſitozs. 


4 Ad. 368. Rokeby, Juſtice, was of Opinion, That a Fellowſhip was ſuch 
pe 452,453, an Jntereſt, foꝛ which a Mandamus ought to be granted; and it 
would appear upon the Return, whether the Party had ſuch an 
Jntereſt oz not. 5 
The Court were alſo of Opinion, That the Maſter had only a 
negative Cote in this Cale. 


Cal- 
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Calverly verſus Leving. 


Ovenant fo2 not repairing a Houſe in Cheſter, the Action 
was bzought in Cheſter generally; after Iſſue joined, quod 


reparavit, there was a Mandate to the Chief Juſtice of Cheſter, 
to award a Venice quia exitus prad. inter partes præd. ſuperius 


jun£t. per ho'ies Com. Palatini Ceſtriæ videlicet de vicinet. de Tar- 


vin pred. in Com. Ceſtriæ præd. ubi Breve Dom. Regis non curtit 


& alibi triari debet, ideo record. loquelæ præd. Mand. Juſticiar. 
ipſius Domini Regis præd. Com. Ceſtriæ ita quod iidem Juſticiat. 
dit. Domini Regis Com. Ceſtriæ præd', &c. 

There was a Gerdick fo2 the Plaintiff, and 40 8s. Damages, 
and it was moved in Arreſt ok Judgment, That this was a Mil⸗ 
trial, fo2 the Iſſue was Local, ſſ. within Cheſter generally, and 
the Trial was in the County of Cheiter at large. So it was 
not of a Jury of the County oz Place where the Aﬀion was 


lald, but by a Jury of the wrong County, which is not aided by Vide 2 Saund. 


the Statute, but only a wrong Venue in a proper County: As if 252, 258, 


the Iſſue ariſeth at Iſlington in Middleſex, and the Venue. is of 


93, 414- 
- Saund. 8 


Hampſtead in the ſame County, the County is right, but the 229, 247. 


Venue is otherwiſe. 8 

So it was in the Caſe of Cotton and Johnſon, Hill. 1 Will. 
an Ejetment was b2ought fo2 Lands in the County of Ely, and 
the Cauſe was tried in Cambridgſhire; it was held good, be⸗ 


catiſe Ely was Part of the County: But in this Caſe there are 
diſtin Counties. he =” 

_ The Statute muſt not be conſtrued, that the Cauſe ſhall be 
tried where the Afton is laid, but in the County where the Jſſue 
doth ariſe, which was in Cheſter; but this Cauſe was not tried 
there. 


Curia. Trials have been ſet aſide lately fo2 this Reaſon, 


| Roberts verſus Savill. 


Reſolutio Curiz. 


S. C. Ante 
394; 


Holt, Ch, J. T His Caſe comes befo2e us on a LUrit of Erroꝛ pie 2 Mod: 
1 bꝛought upon a Judgment given in the Com- 306. 


mon Pleas, in an Adion on the Caſe, wherein the Piaintiff de⸗ 


clared, That the Defendant did falſly and malittouſly, &c. cauſe 4 


him to be tndited at the Seſſions fo2 a Riot, upon which he ap- 
11111 peared; 


6 Mod. 30, 
o, 137,185, 
69. 
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peared, and was acquitted; and alſo, that the Dekendant did 
falſly and malitioufly cauſe him to be indiced another Time at 
the Seſſions fo2 a Riot, to which Juditment he appeared, pleas⸗ 
ed, and was acquitted ; by Reaſon of which Pꝛolecutions he loſt 
his good Mame, and was at great Trouble and Expences, &c. 
to his Damage 100 J. To this Declaration the Defendant pleads 
Mot guilty, and Iſſue being joined and tried, the Jury gave a 
Uerdict koz the Plaintifl, and rx 1. Damages. 

The Defendant moves in the Common Bench ko; Arreſt of 
Judgment, and the Queſtion there was, Whether the Action 
lay? And upon Debate there, the Court was of Opinion, that 
the Atton Did lie: And the ſame Queſtion having been debated 
and 1 here, we are allo of the lame Dpinton, that the Action 
does lie 

This is no new Point, it has been okten controverted here, 
23 J think there are full Authonttes to maintain this 

dion. 

Three Sorts And fo? the better ſettling the Matter, it may be fit to conſi⸗ 

of Damages der, upon what G20unds thele Aﬀtions are maintained; and 7 


which will take it, that there are thee Sozts of Damages Which Will (up: 
1upport e pot ail Along of this Nature. 


Actions o 
this Nature. 


1 Fall. 13,14. Firſt, TUhere a Yan is injured in his Fame 82 Reputation, 1 

i Vent. 86. that his Sood⸗Mame is loft, by Reaſon of which Injury, it the 

Ante, 395. Mods themſelves do not bear an Ation, the Loſs oz Damage 
that may enſue, will. Yelv. 46. Barns and Conſtantine, the Action 
there was fo? tndiffing the Platutiff bekoze ſuch Juſtices, Ad di- 
verſas Felonias necnon ad pacem conſervand. aſſignat. as a com- 
mon Barretoz, and Non culp. pleaded, and that he was lawlul⸗ 
ly acquitted. The Defendant demands Oyer of the Indickment, 
and it was certified to be taken befoze ſuch Juffices Ad pacem 
conſervandam only; and pet it was held, that the Afton lies. 
And that this Aftion is but fo? Damages fo2 Slander, which 
well lies, although the Indickment be Erroncous; o as it had 
been adjudged if a Bill be offered, and Iguoramus found, Cro. * 

Raym. 180. foꝛ malicious indicting the Plaintiff, being a Juice 

of Peace, fo? dilivering a Aagrant out of Cuſtody without Ex⸗ 
amination. Per Cur', There a Man prefers an Indikment ma- 
lictouſiy, and ſuch Jndizment contains Matter of Jmputation 
and Scandal, as well as Crime, there the Ackion will lie. Aliter 
where the Jubjitment contains Crime without Scandal, as on 
fozcible Euro here is Slander as well as Crime. Judgment 
pro Quer. Sur Andrew Henley aud Dy. Brunſthall. | 


4 The 
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The Second xclates to a Man's Perſon, where he is afſatitcn 
02 beaten, oz put under any Confinement whereby he ts dey-2ivcd 
of his Liberty; as appears by the Statute 3 Edw. 3. 33. But 
my Loꝛd Coke, in 2 Inſt. 566. ſays truly, Chat that Statute 
was made in another Pear, viz. 3 Edw. 3. 19. 


But neither of theſe Sozts ok Damages are the Foundation 
Ring Cale, fo2 here his Beput ation oz Perſon are not dam⸗ 
nitied. 


Now there is a third Sozt ok Damages, which a Man may 
ſuſtain in reſpeit of his Pꝛoperty; and this is the Szound of the 
pꝛelent Acton, fc2 that the Pleintifk was put to unneceſſary 
Charges to anwer this Indicment; and it is moſt plain, that 
be was put to unneceſſary Expences, fo2 that the Jury have found 
this Pꝛolccution was kalle and malitious. 


Mop if there be an Injurp done to a Man's Pꝛoperty occaſtou'd 
by a wien d and malitious Pꝛolecution, it is all the Reaſon in 
tic (Uoud thet a Man (ould have an Aton to repatr himtelk. 
Aud io it appears in 3 Ed. 3. 19. which is expreſs. 3 Aſl. Pl. 13. 
7 Hen. 4. 31. 11 Hen. 7. 25, +6. One was indided by two Oe⸗ 
frrDonts in another County than where he was Oemurrant, 
Secundum Stat. 8 Hen. 6. cap. 10. though it be Conſpiraverunt, 
yet one ſhall plead without the other, fg2 the Tort is (everal ; and 
manp other Books. 


It has been objeted againſt theſe old Caſes, that theſe Adions 
were grounded upon a Conſpixacy, which is odious in ehe Law, 
aud that to diſcourage ſuch Conſpiracies to ruin Men, fuch 
Actions were allowed. . 


But J anſwer, that in thoſe Caſes the Conſyiracy was not Aclions fox 


Conſpiracy. 
Vide 1 Salk, 


the Gzound of the Action, but the Damage which the Plaintiff 


14 
207 
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luſtained in reſpet of the needlels Expences he was put to; fo? 174. 
no Adtion lies fo2 the bare Conſpiracy, but it is the malicious %%, 223, 
Pꝛolecution which is the G2zound of the Aﬀton : And when one **+ 39 


only Joth falfly and maliciouſly carry on the ]zoſecution, ytt an 
Adion lies; and thongh it is called an Aion of Conlpiracy, yet 
tru'y it is ou an Afton on the Caſe. Jo. 93. F. N. B. 110, 116. 
And it is only pꝛoperly an Action of Conſpiracy where the Indick⸗ 
ment is fo2 Treaſon oz Felony, 2 Inſt. 562. _ 
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And therekoze if (ſuch an Action be brought againſt two, any 
one only is found guilty, no Judgment can be given, fo2 this ts 
pꝛoperly a Conſpiracy, it being to indi# a Man fo2 lo criminal a 
Matter. 


a&o gt. Put where the Conſpiracy is only to indict a Man fo2 a Pisde⸗ 
Conſpiracy MEeano2, though the Acton be againſt two, and only one is found 
againſt two, guilty, yet Judgment ſhall be againſt him as in the Caſe of 
and one is Treſpaſs ; (02 really it is an Aﬀton on the Cale, and no Action of 


only found ; 
— Conſpiracy. 
1 Salk.13,14, ' 


15, 21. There has been another Objedion, and that is, the Opinion 
Ante, 223, of the Judges in the Caſe of Sir Andrew Henley and Dy, Burnſt- 
_ L660, hall, Raym. 180. and Low cozt. Beardmore, Raym. 135. 

230. * 

i Vent. 12, But though J have a great Reſpeit fo2 the Authozity of Judg: 
15, 25- es, who at that Time ſat here, pet J think it ought not to have 
11 ſo much TUeight, koz that the Judges only ſpoke it Obiter, it 
2 Salk. 456. not being material to the main Point; and when a Bill of In⸗ 
2 Mod. 306. diftment is not found, there is no Damage done. There is a 
6 46d. 261, great deal of Difference between bzinging an Ation malictouſly, 


__ and pꝛolecuting an Jndi#ment maliciouſly, 


In an Action, a Pan either claims ſome Title, oz com: 
plains of an Injurp; and therefoze ik a Man only thinks ſo, 
the Law allows him all juſt Remedy. 4 Rep. 16. But then 

| if the Plaintiff's Demands are unjuſt, he is to be puniſhed 
The Nona by way of Amerciament, pro falſo clamore ſuo; and beſides, no 
Pledges, IF Pan is to pꝛoſecute an Atton without finding of Pledges ; and 
of being Where an Action was vexatious, the Plaintiff was amerced pꝛo⸗ 
amerced. pgtionably. 


But indeed, this Remedy being but fo2mal, the Ac of Par⸗ 
liament gave the Defendant Coſts : However, the ancient Fozm 
of finding Pledges, and being amerced, is ſtill retained ; and 
though it is true it is nothing but Fon, pet the Pꝛinciple of 
Law which makes the Ditlerence is ſtill the ſame, 


And beſides the Coſts, if it appear that an Action is bought 
meerly -thzough Malice and Ueration, a good Action lies npon 
ſhewing koꝛth this ſpecial Matter. So where one Man are 

4 | | another 
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another fo2 a great Sum of Money, when but a ſmall one is due; 


02 where a Stranger, ho is not concerned, bungs an Action; 
in either of theſe Caſes a good Action lies. 21 Car. 2 Mich. 1 Sid. 
424. Daw and Swain. In Caſe the ]Ilaintiff declares, That the 
Defendant having arreſted the Plaintiff in Middlelex, and in— 
tending to detain him in Gaol, falſo & malitiole told the Sheriff, 
That the Plaintiff owed him 5000 l. and that he ought to tale 
Ball accozdingip, and that he was kept in Pꝛiſon teveral Days, 
Verdict pro Quer. Per Cur. The Plaintiff had Judgment given, 
becauſe he had ſpecial Damage by ſuch Par lauce. 1 Saund. 228. 
Acton on the Cale in Nature of a Conſpiracp againſt thyee, 
one is found guilty, and the other two not gullty: Per Cur. It 
is good againſt him that is found guilty. This Action was 
bꝛought to the Jutcut to keep him in Pulon fo? Dekault of Manu⸗ 
capto2s fo 3901. ubi revera there was no Caule of Atﬀton. Gun- 
ſton's Caſe, Ray m. 135. and 2 Sid. 1659 Chamberlain and Þcelcor's 


Cale, was fo2 malicious Jnditment on Stat. 8 El. c. 2. fo2 proct- Procure- 


ment of one 
to be arreſted 
in another 


Exchequer-Chamber. And this Matter was mightily controverted; Man'sNamc. 


ring the Defendant to be arreſted in another Man's Name, the 
Action lies; pet it is ſaid there, this Judgment was reverled in the 


and it's true the Judgment in that Caſe was reverſed, but it was 
not becauſe the Aﬀton would not lie but becaule he was not 
indicked of any Offence within the Statute, as appeared upon the 
Fat as it was ſet fo2th in the Indickcment: So that ik he had been 
convifed, he could have incurred no Damage; fo2 the Court 
would have arreſfed Judgment. x Cro. 291. Carlion and Mill's 
Caſe was, hat the Dekendant, being Apparito2 under the Biſhop 


of Exeter, maliciouſly, and without Colour oꝛ Caule of Stſpicion 


of Jncontinency, of his own pꝛoper Malice pꝛocured the JIlaintiff 
(ex Officio) to be cited to the Conſiſtoꝛy- Court, &c. and there ta 
be at great Charges and Aeration until he was cleared by Sen- 
tence, which was to his Dilcredit and great Erpences. It was 
moved, That the Aﬀton lay not fo2 this ; fo2 he did not cite him 
but as an Inkozmer, and by Uertue of his Office: But per Cur”, 
the Afton lay; koz it is alledged, that he falſo & malicioſe 
catiſed him to be cited upon pꝛetence of Fame, when no ſuch 
Offence was committed, and avers, That there was not any ſuch 


Fame, ſo as he did it malictoufly and of his own Head, 1 Roll. 


Abr. 112. Aﬀjon on the Caſe againſt Church-wardens, fo2 that 
they falſo, &c. to the Intent to dꝛaw the Plaintiff within the ec- 
cleſiaſtical Cenſures fo2 Adultery with A. S. and the Declaration 
was, That they conſpiredtodo it, and the one was found guilty, 
and the other not guilty ; pet this being but an Acton on the 
Cale, it lies. Dament and Rudock. 

S m m m m Jf 


1 
1 
| 
p 
: 
t 
[M7 
1 


8 A Py * / —2 1 0 
r — 
—_—C_ - — — 
2 - $ . - 
—— 2 : E . 
T - — C ” 


© ra 922 — 
te on — N < — — Tf _—_ F 


-—— — —_— * = 
——ů 7” 0 
== <===. «an Rr 


- T — — 


. Term. Paſchz, 10 W. 3. 


Fate 1 Salk It A. cauſe B. to be inditted fo a common arretoz, upon 


14, 15. which Indiament B. is acquitted, he may have his Aädion againſt 
6 Mod. 137. f, Ibid. 


But J muſt tell you, That this Action ought to be handled 
with a great deal of Caution after the Gzand Jury have found 
the Bill upon their Oaths. But indeed, unleſs the Bill be found, 
no Acton will lie, fo2 that the Party fs not damaged; neither 18 
ft a good Gꝛound of Aﬀton oꝛ Jnditment againſt a Pan, that he 
barely pꝛocured him to be falſely indicked; but there muſt be er⸗ 
peſs Malice found, that it may appear that the Pꝛolecution 


was not fo2 the ſake of Juſtice, but to gratifie the Party's 
peeviſh Revenge o2 Malice. 


So that upon the whole we all agree, That the Judgment 
muſt be affirmed. 


DE 
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Anno 10 W. III. in B. R. 1698. 


Harriſon verſas Cage & Ux. N 
Conſiderati- 
4 Js is an Adlon on the Caſe, wherein the Plain: OE 
tiff declares, That in conſideration the Plaintiff Mu Pre- 
would marry the Dekendant, the Defendant pzomiſcd tg mite or Mar- 
marry him, and that he had offered himſelf to her, but l 1. 
that ſhe refuſed him, and had married the other Oefendant. 172, 436 
(Uith Submiſſion, this Action does not lie: Indeed it might 3 Lev. 65. 
be otherwiſe in the Caſe of a TUoman ; fo2 a Marriage is an Ad- 2 C. 437, 
vancement to a Uoman, but not to a Man; as appears in Anne 43% 553. 
Davis' s Cale, 4 Rep. and in the Cafe of a F coffment cauſa Matri- 
monii prælocuti. Which ſhews, there is a great Difference between 
the two Caſes of a Man and a Woman ; fo2 it is a Bꝛeach of 
a TUoman's Modeſty to p2omile a Man to marry him, but it 
is not. fo2 a Man to pꝛomiſe a Woman to marry her. Then 
here is no Time laid when this Marriage was to be. And it 
map be fill. 
Then the Conlideration is ill, tis no mo2e than, J'{l- be yolic 
Husband, if you'll be my Mike: Tis no m92e than thts, J'{l be 
your Matter, and vou ſhall be my Servant. Carter 220. 
Then tis not reaſonable that a young Woman ſhould be 
caught into a Pzomiſe. 


Econtia. 


Vith Submiſſion, the adion very well lies, and certainly Mars 
riage is as much Advancement to a Man, as it is to a Woman. 
And J am ſoꝛry that the Counſcl of the other Side has lo mean 
an Opinion of a good CUoman,as to think ſhe is no — 
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12 to a Man. Te ſay we have offered our (elves, and the did 
refuſe us; and though we do not mention the Poztion, it is 
well enough. 


Ch. I. TUhp ſhould not a TUoman be bound by her Pꝛomile 
vide Ne, ds well as a Man be bound by his? Either all is a Nudum 
Lutn. 68,78, Pactum, 02 elſe the one Pꝛomile is as good as the other, and you 
79. agree a Woman ſhall have an Aﬀton. Now what is the Con⸗ 
1 Salt 24, ſideration of a Man's ]Nomiſe ? TUhy, *tis the Moman's; then 
25, Se. aue. why ſhould not his Pꝛomile be a good Confderation fo2 her Pꝛo⸗ 

miſe, as well as her ]Nomiſe is a good Cc:iliveration fo2 his? 
There's the ſame Parity of Reaſsn in the one Cale as well as in 
the other, and the Conſideration is mutual: As fo2 the Cale of 
the Matrimonii prælocuti, that goes upon another Eealon, there 
being a Feoffment of Lands, and a Condition annercd to tit; 
but this here is upon a Contra. | 


Ch. J. In the eccleſiaſtical Court he might have compell'd a 
Perfoymance of this Pꝛomiſe; but here indeed ſhe has diſabled 
her ſelf, fo2 ſhe has married another. 

Then you might have given in Evidence any lawful Impedi⸗ 
ment upon this Action; as that the Parties were within the 
Levitical Degrees, &c. fo2 this makes the Pꝛomile void; but it 
is otherwiſe of a P2econtrait. | 

Turton, J. There is as much Reaſon fo2 the one as fo? 
the other ; and Halcomb's Caſe in Vaughan is plain. 


Rokeby, J. If a Man is ſcandalized by Tlozds, per quod 
Matrimonium amiſir, a good Aﬀton lies, and why not in this 
Cale? 1 Rol. Rep. 79. 2 Rol. 18. b. 


Turton, J. This Action is grounded on mutual Pꝛomiſes. 


Ch. J. The Man is bound in reſpe# of her P2omiſe ; if ſhe 
makes none, he is not bound by his ]2omiſe, and then 'tig a Nu- 
dum Pactum: So that her P2omiſe muſt be good to make his 
ſignify any thing to her; and then if her Pꝛomiſe be good, why 
ſhould not a good Adion lie upon it: 


Judgment pro Quer. 


Odes 
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Odes werſus Clark. 


Sir B. Shower. 1 is an Aſtion ok Eſcape bꝛought againft ,.c.... 
the Sheriff, in which the Plaintiff declares, % 

That the Defendant did arreft J. S. by Uertue of a Latitat, but 8, . 
ſaith not out of what Court, and afterwards ſuffered him to 2, 4:+- 
eſcape : And now the Sheriff moves in Arreſt of Judgment. 
and pꝛetends, that the JNoceſs is not weil (et fo2th in the De- odd 
claration. But the Sheriff cannot take Advantage of crroneous 
Pꝛoceſs. 

Here is ſufficient in the Declaration to charge the Sheriff, 
and to ſhew he has been guilty of a Beach of his Duty; and if 
we have alledged ſufficient Authozity fo2 the Sheriff to take him, 
it is well enough. 


Econtra. The Exception to the Occlaration is, That it catt- 
not appear to pour Lo2dſhip upon this Recom out of what 
Court this Writ iſſued. It is only ſaid, that the Plaintiff ar- 
refed J. S. Virtute cujuſdam Brevis de Latitat in general, without 
ſaying, it iſſued out of this Court; and they have Latitats in 
one Senſe in the Common Pleas, that is, they have TUrits in 
which the TUo2d Latitat is uſed, 

Non though a Sheriff ſhall not take Advantage of crroneots Sheriff not 
Mꝛacels, pet he ſhall take Advantage of void 7Urits ; and this to take Ad- 
is à void TUrit, fo2 that it does not appear out of what Court wantagc ot 
this Writ iſſues; and if a TUrit iſſues out of the Common Pleas, Puste“ 
and made returnable here, it is votd. 


Upon Reading the Declaration, the Tloꝛds appeared to be, 
Quoddam Breve de Latitat de Curiis Dom. Reg. apud Weſtmona- 


ſterium, without ſaying out of which Court it iſſued, 
Rokeby. A Latitat goes out of no Court but this. 


Turton, Juſtice, Every one imagines a Latitat to go out of 
this Court. 


Counſel. Then it is Breve de Latitat, and there is no ſuch 
Thing in Nature as a de Latitat. Jt ſhould be, Quoddam Breve 
vocat. Latitat. | 


Nunnn Object. 
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Object. TUhether proſecut. fuit in Curia Dom. Regis will not 
imply this Court. 


Reſp. They are all the King's ⸗Courts, and here it is always 
ſaid, Coram ipſo Rege. 


Chief Juſtice. Suppoſe he had ſain only Latitat in general, 
and had not ſald, Cur. Dom. Regis, would not that be well 


enough ⸗ 
Let it ſtay, 4 
5. C. 1 Salk, Rex verſus Fells. 
272. 
Str B. Shower. E move upon two ſeveral Jnditments of 
ran >" wn W Fells the Keeper of Newgate, fo2 ſuffer- 


ing Berkenhead and Rayes to eſcape out of Gaol, &c. 
Upon which Indickments, Fells has been found guilty, 


And now we move in Arreff of Judgment: 


Firſt, Upon Berkenhead's Jndiftment ; fo2 that it is not ſaid, 

that he was in Cuſtody of Fells as the Keeper of Newgate; (0 

| that he might be in his Keeping tozttoufly, oz out of the Gaol, 

Vide 1 Sid. AND perhaps he never was within the Gaol of Newgate, and then 

208, 209, the letting him eſcape is no Crime; and to ſay that Fells did 

4, 137, negligentiy permit him to eſcape out of the Gaol where he was 

No Indict- not ſaid to be, will not do. And no Indtäment ſha!l be taken 

ment to be by Jntendment, the Fats muſt be certainly alledged, that we 
3 map know what to anſwer unto, 


6 Mod. 52, Then it is not ſaid, that Berkenhead was in his Cuſtody law- 

86, 211. Fully, o2 that he was to be there until he were diſcharged by 

"_—_ 20 Law; and to oblige a Gaoler to keep him, there muſt be a legal 

— Commitment, and there ought to appear a lawful Warrant to 
charge him; and therekoze if he did not come there by a lawful 
Warrant, the Gaoler is not bound to keep him until he be dil⸗ 
charged by Law: And perhaps this Berkenhead might be only 
committed until the next Seſſions, c2 till Eramination by a Se- 
cretary of State, &c. And it is only (aid, that he was there 
22 fo2 High Treaſon, which might be only by Fame 02 
earſay. 


2 Now 
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Now as to Rayes's Jndi#ment: It is (aid, That he was 
committed in Execution to the Gaoler z which is ill, fo2 it ought 
to be expꝛeſſed, that he was committed to the Cuſtody of the 
Sheriff, who is the p2zoper Officer: And why ſhould Fells be any 
mo2e ſubject to be anfwerable fo2 theſe Eſcapes than any pzivate 
Turnkey 02 Tarder ? - | 

Then it ought not to hav? been, that Fells permitted him to 
eſcape without Satisfaction made to the Plaintiff, o2 Perkoz⸗ 
mance of the Judgment, &c. fo? it is the Sheriff who is to ſee 
the Puniſhment intlicked, o2 Satiskackion made. Tt ts not in the 
Gaoler's Power to perkoꝛm the Judgment. 


Northey. Theſe Jnditments are very ertraozdinary in the 
Frame of them: Certainly theſe Indickments, if turned, would 
not make a good Declaration. Sir, the Mozd Onerabilis is not 
good, they muſt ſhew how he was committed, fo2 that Onerat. is 
uncertain ; and though it is ſaid, he was Onerat. with High Trea- 
ſon, yet it is not ſaid, that when he eſcaped he remained ſic one- 
rat', as all the Pꝛecedents are in Actions of Elcape, 


Rokeby, Juſtice. There is certainly a Difference between 
Ations of Elcape and Indicments. 


Attorn. Gen. The Gaoler is an Officer of whom the Law 
takes — and he is anlwerable fo2 Elcapes as well as the 
Sheriff. 

As ko; the Objeckion, That it is not ſaid that Berkenhead re- 
mained charged with High Treaſon at the Time of his Eſcape; 
if the Fact was lo, then Fells might have taken Advantage of it 
at his Trial, and he would Have been acquitted. 

So a general Allegation, that the Judgment was not ſatistt- 
ed, is well enough. Ik it was ſatisfied, it ought to have been 
ſhewed on their Side. 


Then the Jnditment is erpzeſs, That Berkenhead was in : $4. 272 


Fell's Cuſtody in Newgate as Gaoler, and not there in Cuſtody 
of him as a paivate Perſon. | 

The greateſt Exception is, That it is only ſald generally, he 
was onerat', and does not ſhew particularly how; and perhaps 
in Adions of Eſcape the Pꝛecedents may be bo particular, be⸗ 
cauſe the Party muſt ſhew how he is intitled moze than any o. 
ther Perſon, and to aſcertain the Damage, muſt diſtinguich the 
Perſon ; but here the King is a Sovereign, and Truſtee koz the 
Publick, and he need not diſtinguiſh Himſelf, oz ſhew how he is 
chirged, 


Holt, 
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1 Vent. 169, 
170. 


% C2 Salk, 
524, bis. & 
525 


Order of 
Seſſions for 
removal of 


a poor Fel- 
low. 


Vide Ante, 
163, 209, 
396. 
Blackerby's 
Caſes 188, 
159, 190, 
c. 


Holt, Ch. JU. The Charge upon him is as Gaoicr of Neu. 
gate, and you do not lap, Berkenhead was in Newgate. 
Then you lap, he was charged foz High Creaſon ; now that 


might be, and yet he might not be committed fo2 High.Treaſoyn, + 


Suppole he hav been in Cuſtody koz Debt oz Felony, now hc 
may be charged with High Treaton by another JIcrſon, and pet 
all this while he was not committed fo2 High Treaſon. 

And in Indtäments fo? fuftering Perſons to eſcape, it muſt 
appear that the Party was lawtully committed. 

Indiäment fo? ſuffering two Perlons to eſcape qui commiſſi 
fuer. by the Juſtices of Peace fo) Offences againi? the Statute of 
Forcible Entry. Erro2, becauſe it is not ſet out how the Tom: 
mitment was, whether upon a Utew of the Juſtices, oz Clerditt 
on the Indictment; and fo it appears not whether he was legally 
committed. Per Cur. It being but Inducement to the Otfence, and 
after Aerdict, ſhall be intended the Commitment was legal. 
The King againſt Wright. 

But, without doubt, Gaolers ate chargeable fo2 Eſcapes. 

Indeed, if the Gaoler be infufficient, the Sheriff is ankwera⸗ 
ble. Adjourn. 


The Pariſhes of Ricelip and Hen en. 


T was moved to quaſh an Oꝛder of Seſſions, which was made 
fo2 the Removal of a poo? Fellow from Ricelip to Henden. 
They ſet fozth an Owder of two Juſtices of Peace, by which 
he was removed firſt of all from Harrow to Henden; and upon 
Appeal to the Seſſions, he was ſent back again to Harrow. 
Then Herrow ſends him to Ricelip, who appeal, and the Oꝛder 
affirm'd. Then Ricelip ſends him to Henden, and Henden appeals, 


and that Appeal diſailow'd, and upon this Appeal he was ſettled 


at Ricelip. 

Mob the Oꝛder by which he was ſent from Ricelip ta Henden 
is not good, The Statute of Car. 2. cap. 12. gives an Autho- 
rity to ſend pooꝛ Perſons to the Place of their laſt legal Settle⸗ 
ment; and therefoze the Juſtices, at their Seſſions, having 
once ſettled this Perſon at Kicelip, and ſo executed their Autho- 
rity, he is not to be removed again. 


Sir B. Shower. J hope this Ozder ſhall be quaſy'd, fo? ir is 


at Henden that he was legally lettled, where he had 4 1. per Ann. 
Freehold : He was never legally ſettled at Ricelip. 


2 e 


2 ey > © 


6 


Term. 8. Mich. 10 W. 15 417 


—  - 


e ſap, that Ricelip is not concluded, ko: that we were ne- 
ver bekoze heard; fo2 an Appeal is only final, and concluſive be- 74 S 
tween the Parties; but hall a Combination between two Pa- , 32+ 
riſhes conclude another Pariſh, becauſe Henden hath pꝛevailed a- 5 1} L.. 
gainſt Hacrow, by Conſent perhaps? That ſhall not conclhde 287. * 
Ricelip, which is a third Pariſh, and a Stranger to the Appeal 
between Henden and Harrow. 


Econtra. It Ricelip could have ſhewn, That he had a legal 
Settlement elſewhere, it would be ſomething. 


Sir B. Shower. Dur Cale is this: Ricelip removes him 
to Henden, then Henden appeals, and that Appeal is diſallowed ; 
but it appearing upon the Face of the Ozder, that he was legally 
— at Henden, that Ozder ought not to have been likewiſe 
quaſhd, 


Econtra. The firſt Omer was from Harrow to Ricelip, and % 6 1444 
that Ozder was adjudged good upon an Appeal by Harrow; then 287. 
Ricelip ſends him to Henden, which we ſay they cannot do, foz 2 Ad. 72. 
that they were concluded. 10 C. 101. 


Ch. J. There the Juſtices of Peace do give a ſpecial Reaſon 
fo2 their Settlement, and their Concluſion which they make 
in point of Law will not warrant the P2zemiſes, there we will 
reitify their Judgment; but if they had given no Reaſon at all, 
then we would not have ravelled into the Fat. 

But here at Henden it appears, That he had a Freehold 
which deſcended to him. JNow ik this Man map go and live thrre 
fozty Days, ſhall he be diſturbed? No certainly. And tho' they 
do adjudge this not to be a Settlement, yet we determine it 
otherwiſe accowding to Law. 


But it was laid, here the Juſtices have adjudged the 
Matter upon an Appeal between Ricelip and Henden ; and this 
is concluſive. 


Turton, J. No, ſince it appears that this Ozder was good 
upon the ſpecial Batter, 


Shower. This Matter comes here upon the whole koz the 
Opinion of the Court. 
OOO o 0 | Ch. 
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Ch. J. But ſuppoſe he had ſold his Eſtate at Henden, why 
then his Settlement ceaſed there, and perhaps he might have ac- 
quired another ellewhere, and therefoze Ricelip may well be con⸗ 
cluded; fo2 that this might be the Place of his laſt legal Set: 
tlement, and then this {pariſh muſt maintain him rill they find 
out another 12ariſh where he was laſt legally ſettled. 

The Queſtion here is, CUhat was the lalt Place he was legal. 
ly ſertled ? 


Turton, J. Ik it appears that they have adjudged a legal Set- 


tlement which is not ſo, we may quaſh that Ower, where the ſpe- 


cial Matter appears upon the Ozder. 
Ch. J. That's true. 


Rokeby, J. J thought this Difference had only been, whether 
the Boarding had been a legal Settlement, 02 his having a Free: 
hold, the one being at Ricelip, and the other at Henden ; and 


if ſo, J ſhould be of Opinion, that the Settlement is at 
Henden. 


Turton, J. Here ſeems to be Res inter alios acta, &c, fo? Riec- 
lip and Henden were not concerned befoye. 


Ch. J. But Ricelip was no third Perſon, fo; Ricelip was 
concerned. 


Turton, J. It plainly appears now, that Henden is the Place 


where he was legally lettled; and why ſhall not Ricelip ſend him 
thither 2 | 


Ch. J. This Fellow ſhall at this rate be ſent up aud down 
from ]arifh to Pariſh, and ſo made a Uagrant by the Juſfices of 
the Peace's Ower. Indeed, the Meaning here was, to have the 
Judgment of the Court upon the whole where this Man was le- 


gally ſettled, and the Deſign of this Ozder was to lay all Mat⸗ 
ters befoze us. 


Shower. We ſay, That this Man was not ſcttied at Ricelip, 
fo2 that he had a Freehold at Henden. 


Ch. J. But the Adjudication of the Juſtices of the Peace was, 
That he was lettled at Ricelip, and we cannot falſify their 


2 Tudg- 


— 
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Judgment; tho' it be illegal we cannot cozrec them in Fat, of 
which they are ſole Judges. 


419 


N. Ob. Two Juſtices of Peace cannot fend a Man over 
to any other Place than his laſt legal Settlement bekoze an Ap- 


peal : And why ſhould they have Power to ſend him over after an 
Appeal ? 


Ch. J. Let a Man be ſettled where he will, we are all of 2 $Sa/k. 524, 
Opinion, that a Man may go and live where he had an Eſtate, 53% 


and therekoze he might have gone to the Place where he had a 
Freehold. Adjournatur. 


The King verſus Pope. 


Ompeſſon moved, to quaſh an Der made by the Juſtices Order byJu- 

of Peace at their Seſſions ko? Servants Mages, and ſtices to 
Coſts of Suit. They have committed him to Jziſon fo2 not 1 
perkoꝛming it, which they cannot do, they ought to have indicked ans cow. 


him fo2 diſobeping their Oꝛder. Then rhe Juſtices of Peace Yide 2 Sas. 
have no Power to compel the Papment of Servants Wages. 49 477. 
484. 


Ch. J. Let it be quach d, Nili. 


Alinſon verſus Spence. 


Ounſel moved, to quaſh an Der that was made koz the Mainte- 
maintaining of a Baſtard⸗Child when it was bom in mace » 0 
lawful Wedlock; fo2 it's ſaid, That the Husband was at (414 b. 


tt Child born 

Cadiz. | in Wedlock. 
Then here is a Sum in groſs owdered, which is ill; beſides, we ide 1 Sl. 

ſay it is a Contrivance. . 


Sir B. Shower. Mone can be a Baſtard within the Statute, 

but thoſe who are Baſtards within the Statute of Stilbozm⸗ 
Childzen, 21 Jac. x. c, 27. And no one will lay this Woman was 
within that Statute. 

J grant this Child could not inherir the Þugband's Eſtate, 
but that goes upon the particular Rules of Dilcents; but this 
Child is within the Stat. of 43 Eliz. and the Father (ould 
have maintained it. 


4 


0 
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Vide 2 Salk. 
525, 531. 


— — . — 


J have another fatal Exception to this Ozder; it is laid, That 
he was not there when the Child was begot oz bom; in the 
Disjunitive, which is ill; fo2 he might be there at one of thoſe 
Times, and he might be abſent the whole ſpace of Time, both 
when the Child was begot, and when twas bo2n. | 

Ch. J. Suppole a real Adion had been bzought by this Child, 
and Baſtardy pleaded ; muſt not the Biſhop have certified, that 
he was a Baſtard ? 

Indeed, where a Man is a Mulicr, there muſt be a ſpecial 
Baſtardy certified, fo2 that the Biſhops own fuch a one to be 
legitimate. 

But here the Father being beyond Sea, whether this Child is 
not Nullius Filius: | 

And what if he be bo2n within lawful Matrimony, yet why 
is he not within the Stat. of 18 Eliz. 2 Js not the Child bozn in 
Adultery ? 

As to the Cale of Still-bozn Childzen, that Statute is a penal 
Law, and to be taken ſtrickly. Js it not an unconſcionable Thing 
— the Pusband to keep this Child which was got by another 

an? 

Indeed, the other Exception requires ſome Conſideration, 
Ik the Child be not a Baſtard, the Oꝛder is lpſo facto void ; tis 
=- of their Jurisdition, they muſt take Care that it be a Ba- 

ard. 

N. But the Juſtices have undertaken to ſay ſhe was delt- 
vered of a Male Baſtard⸗Child; and the reſt ſtands indiffe- 
rent whether he was here in the mean while, you will not in⸗ 


tend it. 


Shower. It would have been void, if you had only ſaid, That 
the was delivered of a Baſtard⸗Child. 


Ch. J. The Dder muſt be quaſh'd ; fo? it muſt appear, That 
he was not here all the Space. Ik he was here either at the Be⸗ 
getting, 02 at the Birth of the Child, it is ſufficient. Let the 
reputed Father be bound over to appear here. | 


Mandamus 7o the Juſtices of the Peace and Overſeers, to 
| give Account of Money received. 


A Mandamus mas granted to the Juſlices of the Peace, and to 
the Dverſeers of Shipton Mallet, to give an Account fo2cer- 


tain Montes which they had received, &c. 
| The 


—:: p 22, » ft. x. 4 
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The Juſtices and Dverſleers make a Return, That there was 3 553. 


an Account given of their Moneys, and that they had dilpoled , 975 
ſeveral Sums in luch particular Manner, &c. 


Per Cur'. Both the Return and the TUrit of Mandamus are 
very ill. 


Chief Juſtice. Pou ſhould Have ſaid in your TUrit, that you 
could not have your oꝛdinary Remedy. 


Turton, Juſtice. That ought to have appeared as well in 
the CUrit it (elf, as upon the Suggeſtion of the Counſel at the 
Bar, 


Coot verſus Lynch. s. C. 1 Salk 
361. 


DE Queſtion in this Caſe was, TUhethcr a Judgment Judgment 
given here (B. R.) upon a CUrit of Erro2 on a Judgment in 3. K. here 
in Ireland, could be executed here in England fo2 the Coſts? Fo2 on thay 
that Execution had been taken out againſt the Party who was 7 3 
here in England. in Trel ani, 
where to be 
Chief Juſtice. TUhatever Judgment the Court gives here, er for 
muſt be executed in Ireland : Here can be no Teſtatum go into a © 
Fozeign County, the oztginal Judgment being given in lreland. 
Mould you execute a Judgment by Piecemeals? Shall you ex⸗ 
ecute an acceſſary Part of a Judgment, when the pzincipal 
Judgment cannot be executed here: 


Rokeby, Inſtice. Execution muſt follow the Nature of the 
oziginal Aﬀton, and this Court is to ſend a Mandate to the 
Judges in lreland, to ſee that the Judgment which was given 
here, be put in Execution there, 


Chief Juſtice, J am ol Opinion, that this Execution ought 


to be (et aſide, 8 fic per Cur, let Superſedeas go, Quia erronice, 
&c. | 


Mr. Jennings's Caſe of Clarc-Hall. 


$- + moved, upon a Return to a Mandamus to the Ma- Yide 6 1444. 
ſfer and Fellows of Clare-Hall, to reſtoze Jennings to his 18,260, 363. 
Fellowſhip on By. Dickins's Foundation, Pill, 452, 


Ppppp They 


| . 
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Poſt, 453. 


They return their ſeveral Statutes, &c. and that by one of 
them tbe Thancelloz is appointed to be their Ciſitoz, and there. 
foe the Maſter is not obliged to admit My. Jennings to his Feet. 
lowſhip, there being a Uifito?. 


Wright. J take this Return to be very inſufficient ; fo; 3 
agree, where there is a general Cliſitoz, that he ought to be ap. 
plied to: But here the Chancello2 is only a Uiſito2 to ſome par: 
ticular Purpoſes, as appears by the Contexture of the Statute, 
which ſays, If a Man be guilty of ſuch particular Crimes, why 
then iz omnibus, that is, in all Things relating to thoſe Fats, 
be ſhall be ſubjec to the Chancelloz. 

Then the King cannot appoint a Uiſito? to any particular 
Ss Indeed, to Hoſpitals, &c. he may appoint Gi⸗ 

(02S. 

So that it ſignifics nothing, though King James did make a 
Ciſito2; fo2 the Counteſs of Clare did found this Charity in 
Provectionem Rei Literatz, So that this is whollp a Lay- Foun: 
dation, and it doth not appear to be koz Spiritual Matters. Sa 
a Foundation ad Studend. & Orand', ts Lay, though it be ad O- 
rand?, fo2 every Man is bound to pꝛay to Sod. 

Then the Statutes of my Lady Clare, who puts the Maſtcr 
and Fellows founded by her under the Power of the Chancelloz, 
Docs not ſubjed thoſe Feilowſhips which were founded afterwards 
unto his Power. Therekoze ſince we have no other Remedy, 
4 hope we ſhall have a peremptoꝛy Mandamus granted by this 

ourt, 


Econtra. As fo what he ſaith out of the Returu, J ſhall not 


anſwer it, 


Firſt, J take it, that no peremptozy Mandamus ought to go, 
fo2 that he is not duly eleded. 


Secondly, TUhether he be oz be not duly elcfed, the Examina⸗ 
tion of it does not belong to this Court, but to another Jutil- 
dition. 

Theſe Fellows are the Founders Creatures, and muſt be ſub- 
jet to thoſe Reſfrixions and Limitations as are pꝛeſcribed by the 
Statutes, which ſay, That the Majority of the Fellows, and the 
Maſter, ſhall chuſe; ſo that the Maſter's Conſent is abſolutely 
neceſſary : And here Dꝛ. Blith is the Maſter, and does not think 
fit to conſent and chuſe Pz. Jennings Fellow, And here ts no⸗ 
thing in the Statute to enfo2ce the — s Conſent, 1 Rol. 
r. 530. 


4 So 
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So in Petcrhouſe there cannot be an Eledion without the ga- 
ſter's Conlent. In the next Place, here being a Qiſitoꝛ ap- 


pointed by the Statutes, this Court will not interpole. 


Ik this Cauſe had related to the old Foundation, there had 
been no Doubt of it. Mow it is (aid, that in Omnibus the 
Chancelloz ſhall be Uiſito2, | 


Then, Profert hic in Curia is not neceſſary to be in a Return, 


Chief Juſtice, To what Purpoſe ſhould it be p2oduced in 
Court, when no Body is here to demand Oyer 2 


As to the Merits of the Cauſe: How can they bzing in Stran⸗ 
gers, and make em ſiibjet to the Reſtrifions impoſed by the 
Founder? Tho' there be a Uiſito2 fo2 the Fellows ſounded by mp 
Lady Clare; yet, whether this Ciſito2 (hail be crtended to the 
new Fellows? is the Queſtion. TUhether there muit not be a 
new Incozpozation of the ſecond Fellowſhip founded by Dick- 


ins? 


Rokeby. Dickins's Charity is to be diſpoſed ok by the 99a- 
ſfer and Fellows, but it does not ſeem to relate to the old Eſta- 
blihment. Adjourn'; 


Okell verſus Sudlow. 


Dis is an Action of Debt upon a Bond fo2 401. wherein 

the jPlatntiff declares ag Adminiſirato2 to Thomas Rider, 

and ſets fozth, That Adminiſtration of all the Goods, &c. not 

erceeding above the Sum of 4ol. was granted to him by 

Dy. Cartwright, Dean Rural of Fradſham, within the Diocels 
of Cheſter, who had a peculiar Jurisdiction, &c. 


To this the Defendant pleads, That Thomas Rider had ide 6 Ned. 
Goods, &c. to above the Galue of 401. viz. to the Sum of 5ol. 134 145 
at Fradſham, within the Diocels of Cheſter ; and that the Bi. %% a0; 
ſhop's Official had granted the Adminiſtration of all the Goods, 41. 

&c. of Thomas Rider to Sarah Dutton, and traverſes abſque hoe 2 of a 
that Dy. Cartwright, the Dean Rural of Fradſham, had any 3 A. 
Power to grant the afozeſaid Adminiſtration to the Plaintiff as inigr:- 
he had declared; &c. | FY tion. 
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To this Plea we have demurred, and ſhew fo2 Cauſe that it 
is double, 


Chief Juſtice. Pou ſhew fo2 Cauſe of Demurrer, that the 
Plea is double, and wants Fozm, &c. No let them ſhcu that 
the lea is not double, no2 wants Fozm. 


Then, with Submiſſion, it does not appear, that this Bond 
of 40 l. was out of the Peculiar's Jurisdicklon at the Time of 
Rider's Death. *Tis ſaid indeed in the Plea, that he died at 
Fradſham, but it is not ſaid where this Fradſham was, whether 
within the Otocels 02 not. 


Chief juſtice. It does not lap, it was out of the Archdea⸗ 
conrp. 


Reſp. *Tis a Dean Rural. 


Chief Juſtice. But you ſhould have ſhewn ſome ſpecial Bat: 
ter to oult the Peculiar, 


Reſp. The Pecultar has only Jurisdicion of 401. and we 
have ſhewed, that the Teſtatoz had above 401. when he died, and 
traverſe that the Dean Rural had Power to grant Adminiſtra⸗ 
tion; which is the Gift, and material Part of the Declaration, 


It doth not appear he had above that Ualue within the pecu⸗ 
[far Jurisdiſtion. 


Chen this Plea doth contain double Matter. 


It is ſaid, that Thomas Rider, at the Time of his Death, h 100 
above 40 l. at Fradſham; and allo, that Adminiſtration was grant- 
ed by the Biſhop's Official, ſo that he has jumbled all together ; 
and thereloze the Inducement is fil with thele ſeveral Facts jum⸗ 
bled together, when either of them alone might have been a good 
Plea, and a ſufficient Anſwer to the Declaration, | 


Object. Then the Traverle is ill, fo it is Gatter o of Law, 


whether the Peculiar has a Kight, 9 not ? Which cannot be 
tried by the Jurp. 


Reſp. Tis a Matter of Fat, Whether the" Eecular has 
Power to grant this Adminiſtration, 02 not? Which we are wil- 
ling to have tried, and we have no other Map to try it. Ct 
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The Cale in Cr. Eliz. 718. Jackſon Leſſee fo2 Pears by ſeverat 
Leaſes of Lands, ſome in the Diacels of York, and ſome in ano- 
ther Peculiar in the ſame Dioceſs, deviſes theſe Lands ta his 
Son, and made his Daughter, a Minor, Exccutrix: The Mother 
adminiſtred durante Minoritate. Per Cur. Adminiſtration ſhall be 
granted tn two Places, viz. One within the Peculiar, and the 
other by the Archbiſhop of Vork; fo2 the Archbiſhop ſhail not have 
any Pꝛerogative here, becauſe this Jccultar was ſürſt deriven 
out of his Jurisdiction. Price and Simpſon's Caſe. There this 
Cale is expꝛels, that both theſe Jurfsdixtons are conſiſtent, and 
that the Pecultar, and the Biſhop too, map at the ſame Time 
grant ont two Adminiſtrations ; and ſo it was reſolved in that 
Caſe of Price and Simplon, 


— — —— Uä—— ꝑ 


But it is diſputed, Whether this Peculiar had any Jurisdicti 
on at all ? | 


Ch. J. Not ſaping, it was out of the Archdeaconty, makes 
the Plea immaterial. 
Let it ſtay. 


Anonymus. 


Ch. th T was reſolved lately by ten of us, That no Action of No Action 
Debt lies in Weſtminſter-Hall, fo2 exerciſing a Trade, of Debt for 
contrary to the Statute, out of the pꝛoper County, But the Eng 
Polecuto? is reſtrained by the Statute 21 Jac. 1. e e 
And we were allo of Opinion, That this Statute 21 Jac. c. f. proper 
only extends to ads made bekoze that ac, and not to ſubſequent County: 


- ; lt 2, 
Ats of Parliament. * 1 373 | 


146, 164. 
My Low Ch. J. Hale was always of Opinion againſt the 5 . 128, 


Caſe of Hughes, accozding to our Reſolution. Vid. ſupra. __ 67, 


Salk. 013. 
Note. In a Caſe on the Statute of Limitations, the Low Ch. — 45. 
J. Hale cited the Caſe of Heyling and Haſtings; which is ſhoꝛt ip Scat ot !1- 


. 101tations. 
this: 


The Executoꝛ bzings an Aﬀion ok ladebicatus aſſumpſit fo? 
Goods ſold by the Teſtatoꝛ to the Oekendant. 


 _ Defendant pleads Non aſſumpſit infra ſex annos ; and in Evi- 
dence it appeared, That the Hoods were ſold ſix Years befo2e the 
Action was bzought, &c. but that the Defendant did ſay ta the 

Qqqqq Plain⸗ 
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Plaintiff when be demanded the Honey, prove it, and JJ will 
pay you. £ 


W hat a- Ch. J. TUe are ail of Opinion, That this is a new Pꝛomiſe, 

mounts to and ſhall charge the Defendant notwithſtanding the Statute of 

ef ba ro- Limitations. Fo2 to ſay, p2ove it, and J will pay you: is ag 

much as to ſay, It the Hoods were ſold to the Teſtato?, J pꝛo⸗ 
mile to pay voli fo them. 


Te are alſo of Opinion, That if a Man do acknowledge a 
Debt within ſir Years, tho' this is not a Pꝛomiſe, pet it is an 
Evidence of a Pꝛomiſe. As in the Cale of Trover and Conver- 
ſon, tho' a Denial be not a C onverſion, yet 'tis an Evidence of 
a Converſion. 


But ſee 6 Med. 212, That the very Denial of Goods to him that 
has a Right to demand em, is an actual Converſion. per Holt Ch, 
75 vide 10 Co. 56. 1 Cro. 262. J. 2 Salk. 655, 2 Mod. 245. 3 
Mod. 2. 


© — On tr „% —— 


8 = FEE 


- 


þ 


— 


D E 


Term. Sancti Hill. 


Anno io W. III. in B. R. 1698. 


Parkhouſe verſus Forſter. 


Reſpaſs. And on a ſpecial Uerdit the Caſe was: The g.. on, the 
| Jury find, That the Plaintiff was an Houſe-keeper at ſeveral late 


Tunbridge, and did let out Lodgings to Strangers, Statutes 
and did alſo furniſh them with Stable-Room koz their Caching 


Þoxſes, Sc. and that the Defendant being a Conſtable, did Oldie, 
quarter a Ozagoon at the Plaintiff's Houle, fo2 which this Aﬀt- Cc. where: 


on is bꝛought. in there are 
particular 
Now the Queſtion is, hether the Defendant can juffify nan ala 


this? And whether he hath ated in purſuance of the late Ai of 7% ige, 
Parliament, made in the ninth Year of his pꝛelent Bajeſty ? Epſom, &c. 


Before the fourth and fifth of William and Mary, the Bll⸗ 
leting of Soldiers was wholly unlawful; but by that Ack, and 
alſo by the 9th of W. 3. it is lawful fo2 the Conſtable to quarter 
Soldiers upon publick Houles : But if the Conſtable billets 
them upon pꝛivate Houſes, a good Afton lies againſt him, and 
there is all the Caution imaginable uſed ; that pzivate Houſes - 
ſhould be exempted from quartering Soldiers. 


And publick Houſes have a different Conſiderarion in Law 
from pꝛivate Houſes of this Nature; fo2 a good Aﬀton will lie 
againſt an Jnnkeeper, koꝛ refuſing to entertain a Stranger, Godb. 


345- 
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345. Pal. 367, 374. And an Innkeeper has no Hire fo2 his Lodg⸗ 
ings, and is antwerable koz any Goods of his Gueſts which 
happen to be loſt infra Holpitium: But otherwiſe it is tn caſe 
of Lodgers in p2ivate Pouſes, fo2 the Landlozd there is not an- 
ſwerable fo2 the Lots of their Goods ; and bekoze the late Ac of 
Parliament, it was not Felony to2 a Lodger to take away the 


Landlozd s Goods, tho it was with a Deſign to ſteal them. 


Then a Livery-Stable doth not alter the Caſe, fo2 that fs an 
Entertainment only fo2 Ho2zles, and not fo2 Gueſts; and it is 
found here, that this Stable was only fo2 the Uſe of the Lodgers ; 
and the Stable being part of the Houſe, can't be taken netther 
fo2 a Livery-Stable, which is diffint from an Houle, as was ru- 
led in the Cale of the King and Marryott. So that we are not 
within the Conſideration of an Inn, no2 within any the four Par⸗ 


ticulars mentioned in the Ad, which ſeem to deſcribe Inns and 
publick Houſes, Vide le Act 9 W. 3. 


Econtra. 


This Afton is brought againſt a poo? Conſtable fo2 doing his 


Duty, lo that we ſhall be intituled to all the Favour the Court 
can give us. 


And J take it, That this Caſe doth not depend upon the Cott: 
ſtruttion of any the Ads of Parliament concerning Tipling 


houſes, but mecrly upon the late AX of Parliament fo2 bil⸗ 
leting Soldiers. | 


Now they would crempt this Houle from quartering Sol- 
diers, by ſaying, That this is not meerly an Alc-houfe no2 a Live: 
ry-Stable, but it is ofa mix'd Mature. Now if it be ſo to be 


taken, yet J ſhall ſhew it to you to be within the Ac of Par- 
liament. | 


But lay they, This is not an Houſe of Entertainment gene- 
rally fo2 all the King's Subjeds, as Inns are; brit if this Eva- 


ſion ſhould pꝛevall, a great many Ale⸗houſes would confine their 


Bulinels to a particular Sozt of People: So the Inns near 

the River-Side would entertain none but Tatermen ; ſo an Inn 

on the Northern Road is not univerlally uſed, tis only fo2 Peo⸗ 

ple traveiling that Cap; and pet J hope that this is an Inn 

to all Intents and Purpoſes within the Meaning ok the Ai of 
2 


Par- 
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Another Reaſon is, That the Intention ok the Ad is to com- " 
pꝛehend thole that ſold Ale by Retail in their Houſes ; and if he 1 
had ſold Metheglin, he had certainly been within the expꝛels Let⸗ 1 
ter of it; and why not in this Cale? The Membra Dividentia "1 
of this Ac, are the publick Houſes and the pzivate Houſes, Ik id 
it is not a puvate Houſe, it muſt be a publick Houle, there are 

no middle So2t of Houſes. 1 


Then J obſervc this upon the Declaration; that tho' the Gift 
of the Acton is fo2 Billeting a Dꝛagoon upon the Plaintiff, pet th 
if is not ſaid that he was quartered there contra Voluntatem of 
the Plaintiff. Indeed, it is ſaid, we cauſed the Plaintiff to find 
the Ozagoon with Meat and Ozink ; but there is no luch 1 0 
Thing in the Gerdic, though indeed, there it is ſaid to be a⸗ | 
gainſt his ill, which is not in the Declaration; ſo that what 1 
is aftionable in the Clerdick, is not taken Notice ot in the De- 1 
claration; and that which is actionable in the Declaration is 
not found in the Gerdi. In the Gerdict it is (aid, that it was 
againſt his Mill; but not ſo in the Declaration. In the De⸗ 
claration it is ſaid, the Defendant cauſed the Dꝛagoon to be in 
the Plaintiff's Houſe, where the Plaintiff found him Meat and 
O!ink ; but it is not ſaid ſo in the Uerdi# : So that one oz other : 
ok them is defeftve, by Reaſon of which Dekeck the Plaintiff it 
cannot cecover. I 


Then the Conſtable is not reſponſible ko; conſequential Da⸗ # 
mages. He ſhall not be anſwerable fo2 the Dutrages which the _ 
D2agoon may commit, who is a free Agent; and himſelf, fox | 
his own Jnjuries which he offers to any Perſon, muſt be reſpon: 00 

ſible. Indeed, in the Caſe of a Beaſt, the Owner is anſwera- 165 
ble fo2 all Damoges that may be done by his Cattle, the Beaſt | 1M 
not being a free Agent. | 


But the Statute pꝛovides a Remedy fo2 Damages done by 
the Soldiers themſelves. 


Rrrrr Chief 


EE 
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Chief Juſtice. Ik a Conſtable places a O2agoon where it is 
unlawful fo2 him to do lo, he muſt make Satisfation fo2 the 
conſcquential Damages; as if the Dꝛagoon ſhould, out of a 


Frolick, let the Dunk about the Cellar, o2 do any other Pꝛeju⸗ 


dice, the Conſtable is reſponſible fo2 the Damage that enſues ; 
fo2 ſince the placing of him there was unlawful, tt ſhall be taken 


as if the Conſfable had put him there on Purpoſe to do an un: 
lawful Ack. Adjourn. 


Afterwards, in Trinity-Term following, the whole Court were 
of Opinion, that the Action was well bzought, and that Judg⸗ 
ment ought to be given fo2 the Plaintiff. 


D E 


D E 


Termino Paſcha. 


Anno 11 W. III. in B. R. 1699. 


Ihe King verſus Dr. Burrel. 
; 12 is an Infomation againſt Dy. Burrel, fo2 exe j-;4, , 1,4, 


cuting the Office of Cenſo2 of the College of Phyſi- 233. 


ctans, he not having taken the Daths as the Statutes 
do direct. 


To this Inkozmation the Dekendant pleaded Not guilty ; upon 
which the Jury find a Special Uerdift, which was very long: 
But 
The ſingle Queſtion is, TUhether this be ſuch an Office, and 
Place of Truſt, as is within the Statute of Ch. 2. and the new %%, 316, 


Statute which requires the Taking of the Daths ? #7 41 E55 
| 4. cb. 1. & 
Pro Rege. J hold this to be an Office within thoſe Sta- 25 - gh 
tutes. | ch. = 


J will conſider the Nature of an Dffice. In the Latin, the 
Wow Officium ſignifies the Place and Outy of it, and there- 
foe an Office is generally taken fo2 a Place of Truſt: So in 
Statute Jac. 1. it is ſaid, That no Popiſh Recuſant ſhall exerciſe 


any Office or Charge. So Blount, in his Law-Ditionaty, So 
Finch 13. | 


Now J will conſider whence this Office is derived, 
The Royal Authozity is the ſupꝛeam Dffice and Charge of our 
- Conſtitution, and of our Government ; and has likewiſe under 
him the Care and Pꝛeſervation of all his Subjecs Pealths; 
which Dffice, in this Particular, is exerciſed by the * 4 
: 2 ollege 
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College in Subozdination under him; and therekoze thoſe who 
have any B2anch of the Regal Office, ought to be termed Off: 
cers under him: So are TUatchmen, &c. 9 Rep. 68. b. 22 
Ed. 4. 22. And thcſe Cenſo2s are not only Officers fo? the 
College, but they are deſigned fo2 the publick Advantage and 
Benefit, to take Care of the People's Health, by ſuperviſing 
and coxreting all Offenders againſt the Rules and Methods of 
JIbyſick. So Judges, and thoſe who inflif Puniſhment, are 
Officers: And the Statute faith, Thar che College of Phyſici- 
ans was incorporated fer the Good of the Commonwealth. 15 
H. 8.4. 

But it is obje#ed, That an inferto2 Civil Officer, as a Con- 
ſtable, UMatchman, &c. is not within thole Statutes. 

But this admits of an eaſy Anlwer, fo2 theſe Dffices are 
wholly ſervile and ſubozdinate; but theſe Cenſozs are Judges, 
and may fine and impaſon, and make Rules and Dwers, &c. 
and not altogether ſubowdinate. 


Econtra. J take it plainly, that this Office is not within the 
Statute, which has wholly a Reference to the publick Admint: 
ſfration, that concerns the publick Peace, Manners, and Go- 
vernment of the People; but theſe Cenſo2s are not Officers ap: 
pendant to the Government, they only depend upon a pzivate 
Conſtitution, which relates to the particular Sctence of Phy- 
ſick. It is an Dffice of Art and Science, and the pzincipal 
Thing is Knowledge; it does not intermeddle with the Govern- 


ment, oz with publick Affairg. It is no moze an Dffice than a 


Schoolmaſter's Place. 
Then it was never known, that any of theſe Cenſo2s did at 


any Time take theſe Daths ; they never looked upon themſelves 
to be within this Statute. 


Chief Juſtice. The only Queſtion is, TUhether this be a pub⸗ 
lick Officer, 02 not? | 


Rokeby, Juſtice. J don't think but a Popiſh Do#o2 may be 
a good Oofto? to a Pꝛoteſtant Patient; but J do not think that 


a Popiſh Governo2 can be a good Governoz fo2 a Pꝛoteſtant 
Subjet. 


Chief Juſtice. Ay, but a Popiſh Cenſo2 is not ſo pꝛoper to 
ſuperviſe and inſpet all the Pꝛoteſtant JPhyſicians. Adjourn”. 


2 7, . 


n = 0c, fo AQ © 8 
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The Biſhop of Cheſter's Caſe. Q If this be 


not Dr, Wat- 
ſon, the QU014+ 


DE Biſhop had moved fo? a Pꝛohibition to the Delegates, N 


to whom he had appealed upon a Libel againſt him in the %% Cate. 
Eccleſiaſtical Court. And lee 1 
Salk. 106, 


Now it was argued by Wright, Serjeant, That no Pꝛohibi⸗ ATI 
tion ought to go, fo2 that the Libel here is concerning ſpiritual 117. Sts 
Matters, And without Queſtion the Archbiſhop, as Metropoli- 
ran, hath the ſupꝛeme Jurisdicion over the Biſh3ps, and every 
Thing that calls it ſelf Eccleſiaſtical. So ſaith Archbiſhop Whir- 
gift, in his Reg. 177. which was pꝛinted in 1592. Indeed he talks 
there ok the high Commſſion Court; but however, as to this 
Matter it is the ſame Thing; fo2 J conkels the Archbiſhops are 
tied up only as to ſuch Matters as come within their cccleſtaſtt- 
cal Conuſance. And no Inſtance can be given where a PPꝛohi⸗ 
bition has been granted to reffrain the Archbiſhop from refozming 
— Clergy in Matters of this Nature, which are mentioned in 
the Libel. 


The firſt Charge againſt the Biſhop, is fo2 Simony ; and cer* 
tainly this is ſingly aud purely an eccleſiaſtical Offence, and de- 
pends chiefly upon the Canons of the Church, as appears in 
Lyndewode 397. at the general Council of Chalcedon. 


The next Charge is, fo2 taking exozbitant Fees fo2 giving 
Inſtitution, which is wholly of a ſpiritual Mature; and by the 
135th Canon it is erpeſly ſaid, That no Money ought to be 
taken fo2 Inſtitution oꝛ Collation. 


The third Offence is, fo2 milapplping of Charities, and con- Milapply- | 
verting of them to his own pzivate Ale; though J do agree, 775. > 
That this Matter may be redꝛels' d in Chancery, upon a Com- 

miſſion of charitable Uſes; but here the Deſign is to infli# a 
Puniſhment on the Bilhop fo2 this Offence, which is not puniſh- 

able in any other Place, 


Soil Fourth- 


T3X 


— 
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Falſe Certi- 
ficate. 


— — — A — 


Fourthly: Foꝛ certifying a Falſity under his Epiſcopal Seal, in 
a Matter which very nearly concerns the Government ; to2 he hath 
frequently certified that ſeveral Perlons had taken the Daths, 
when in Truth they had not taken them. This is the Caſe as 
it ſtands befoze the Archbiſhop ; and J hope your Lo2dfhip will 
not p2ohibit the Archbiſhop from pꝛoceeding to enquire into theſe 
Offences, and to puniſh them by eccleſiaſtical Tentures. 


'Tis true, they ground their Suggeſtion uon this, That 
theſe Matters are puniſhable in the tempozal Courts, as Sid. 
217, 251. Mohibition on Suggeſtion, that the Spiritual Court 
ſued one there foꝛ fo2zging Letters of Ozdination; but the Truth 
is, it was to depꝛive him becauſe mere Laicus ; no ]JNohtbition 
was granted. But this is no Objedion, fo2 the Poolecution 
here is of a different Nature, it is pro ſalute animæ, as in 1 Keb. 
121. 2 Keb. 215. Hob. Scarl and Williams, 288. 


And ſuppoſe two oz thre ok the Crimes mentioned in the 
Libel, of which J have only repeated a few, were of a tempozal 
Nature; yet you won't grant a general Pꝛohibition as to all: 
Indeed, a Conſultation may be Quoad, &c. but a Þ2ohibition 
Quoad, &c. is Rara avis in Terris. 2 Keb. 215. 


Chief juſtice. Ik it be a Matter that relates to rhe Duty of 
his Office, as a Cauſe of Depꝛivation, &c. they may pꝛoceed; 
and ſo it is in the Caſe of Per jury by a Clergyman, he may be 
pꝛolecuted in the Spiritual Court, though the Crime is of a tempo- 
ral Conuſance, but you won't go oziginally there. 


Shower. Mr. Serjeant's Argument ſhews, there are many 


- Points very doubtful and difficult, theretoze I p2ay that we may 
declare upon a Pꝛohibition. 


Chief Juſtice. Ik he was only puniſhed there fo2 a tempozal 
Dffence, it would be another Matter; but what was the G2zound 


of Cawdry's Cale? Why he was depaived fo2 acting agatnſt 
the Duty of his Place. 


G. Juſt. Always the Church has had a Power to clear them 
felves. 31 Edw. 3. c. 4 In 2 Inſt. 586. it appears, that in 
the Time of Hen. 6. the Clergp's Extoztions were complained 
of, which were redzefled amongſt themſelves. And the Caſe of 


Slader 


—_ ——-T - — — —— — — — — 3 
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Slader of Bromicham, Tr. 16, Car. 2. is a full Quthozity in 
Joint ; it was fo2 foꝛging Owers, fo2 which he was puniſhed in 
the Spiritual Court. 


Rokeby. Suppoſe a Clergyman commits a tempozal Ot— 
fence by which he allo acts againſt the Duty of his Place, ſhall 
we pꝛohibit the Spiritual Courr from puniſhing him in not doing 
his Duty? Davis Rep. in the Cale of Pꝛoperties, Fol. 3. b. you 
have good Learning as to this Matter. 


Chief Juſtice. Jf you do enter your Suggeſtion on the Roll, 
pou ſhall enter all the Faß, that it may remain on Kecopd fo2 
ever, 


Wright, Serj. Their Deſign is only to delay us, and to 
get off fo2 fir Months. Ik they have any Ching to offer, J de: 
lire they may do if now, and enter ft upon the Roll. 


Chief Juſtice. Indeed, whenever you move fo2 a Pꝛohibition. 
it is ſuppoled that the Suggeſtion is entered upon the Noll, tho 
this is not p2aitiled. 


It was laid by the Counſel, if the Pꝛohibition is not granted, 
we generally carry away the Suggeſtion in our Pockets. Ad- 
journatur. | 


At another Day this Caſe was again debated. 


Chief Juſtice. The eccleſiaſtical Men are governedby different 
Laws than other Men are; and therefoze we are not ſo p2oper 
Judges of Matters of Faiz ſet foꝛth in the Libel, as the Simony 
and the Charity perverted, and the taking of Money fo2 Owina- 
tion. Indeed, it ſeems ſtrange that a Man ſhould give Yoney 
fo2 taking on him the Cure of Souls. 


Shower. Here the Queſtion is, Uhether the Cuſtom being ta 


take ſuch and ſuch Fees, and the Party takes moze than the 


Cuſtom allows, this is not conuſable here? Indeed, if he had 


done any Thing in general againſt the Duty of his Office, it 
might be otherwiſe. 


Chief 


— 
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Chief juſtice. J do not know why they ſhould not try a Cuſtom 
which relates only to an eccleſiaſtical Perſon when a Lay Fee is 
not touched. So in the Cale of a Penſion by Pꝛeſcriprion, there 
ſhall be no Pꝛohibition granted, 2 Inſt. But that is not the 
Cale, fo2 you have not ſuggeſted that you ought to take any 
Thing by Cuſtom, you do not ſay there is any Cuſtom fo? pou. 


Take a Pꝛohibition, Quoad, &c. Per Cur. 


— — 22» —— — 


The ECCLESIASTICAL FURISDICT ION 
44 to Seats in the Church. 


Crook verſus Sampſon, &c, Church wardens. 


Preſcription Ibel in the Biſhop's Court of Exeter, fo: a Seat which 

4 Navi Ec- the Church-wardens aſſigned to one M. in whoſe Right the 

Vi ub cafe Plaintiffs claimed. The Defendants there, who now pzap' the 

proximo, Dꝛohibition, p2eſcribed by a Que Eſtate fo2 the Seat as ancient, 
and belonging to their Tenement in W. and that they, and all 
thoſe, &c. had uſe to repair. Jt was doubted whether this 
Pꝛeſcription in Navi Eccleſiz be good; but in an Iſle it were good. 
The Court inclined, That ſuch a Pycſcription in Navi Eccleſiæ 
may be fo2 ſpecial Cauſe ; but they would not grant a Pꝛohi⸗ 
bitiow 2 Keb. 92. 


S. C. 6 Aid. Jacob and Dallow. 
Fore. 8 
Frey ing 6 ſhewed why a Pꝛohibition ought not to go to the 
N Tug Eccleſiaſtical Court, Where the Libel was fo2 a Seat in the 
e . Church. 

ide ante 69, . 
75 J take it, That the placing and diſplacing of People in the 


Seats of the Church, belongs purely to the Dwdinary, unleſs 
there be a Pꝛeſcription by one who has a Freehold, 2 Rol. Abr. 288. 
Hob. 69.3 Bulſt. May and Gilbert, where Pꝛohibitions were dented. 


Then ſome Pꝛelſcriptions are alſo triable in the Eccleſiaſtical 
Court, as Modus decimandi, tepatting of Churches. 


— 4 Econ- 


Econtra. TUhere a Man ſhews a fired Intereſt, he may have Yide 2 St. 
an Adion on the Caſe, which muſt be tried at Common Law; koz 550. pt. 11. 
how can they in the Spiritual Court award Damages ? Here is 
a direct Pꝛeſcription, whicb they deny. 


Curia. Take a Declaration, and ſet koꝛth the Suggeſtion: 


Suppole a Man has ſate there fo2 ſome Time, and he is di- 
ſturbed, ſhall not he (ue in the Eccleſiaſtical Court: 


Defendant ſurmiſeth, That he and his Anceſtozs have uſed, 1. ares 
Time out of Mind, &c. to have an Ille with a Seat in the 6 d. 230. 


Church, koz himſelf and Family. This was on a Libel fo2 a 2 551 
Seat in the Church. Cur', Becauſe it appeared upon the Era- 
mination of the Party himſelf, that the Parish have always uled 

to repair the Ile and Seat, the Court would not grant a Pꝛo⸗ 
hibition, fo2 that p2oves his Anceſto2s were not Founders of the 

ſaid Jfle and Seat, Godb. 199. Moore * 12 Rep. Ga- 

raen and Pym. 
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Anno 11 W. III. B. R. 1699. 


Dis Caſe now ſtands fo2 the Reſolution 


The City of London and Vanacre. 
of the Court. | 1 8 
It comes befo2e us upon a Return to 


By-Laws. Chief Juſtice. 

Vide Ante, 

105, 106, 

| 2 6, | 1 1 

107, 15 an Habeas Corpus; in which it is ſet 


157. 

Kam. 447. forth, That the City of London is an ancient City, and are a 
: Frogs 10, Body Politick; and that King John, by his Charter did grant, 
1 Salk. 192, that the Mayo? and Aldermen ſhould chule any of the Freemen 
193, 341, to be their Sheriffs. Then they return that Branch of Mag- 
mw . na Charta which relates to the City, and the ſeveral Acts of 
% 223» Confirmation, &c. and that it has been a Cuſtom, Time im⸗ 
4 0d. 27, memorial, fo2 the Mayo? and Aldermen to make new By-Laws 
28. fo2 the Advantage of the City; and that in purſuance of that 
* 117 Cuſtom, in the 7th of King Charles the Firit, an Ac of Com- 
1 Jones 5 mon-Council was made, by which it was enafed in Penner 
Cart. 68, following : That the Election of Sheriffs ſhall be annually on 
114, 115. [Midfurmer-Day, and that no Citizen who is elected ſhould be dil- 
TE 2, charged, unleſs he will take an Oath he is not Worth ten thouſand 
157% 28% Pounds; and that if the Perſon elected ihall not appear at the next 
Court, and give a Bond of 1000 J. to take upon him the Office 
of Sheriff at the Eve of St. Michael, then next following, or ſhall 
reſuſe to take upon him the ſaid Office, or ſhall rot appear at the 
next Court, that then he ſhall forfeit 400 J. and if he does not pay 
the Sum within three Months afterwards, that he ſhall forfeic 


1031. more. 


I | That 


% cc” _—_ - 
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That Vanacre was choſen Sheriff ſuch a Day, &c. but did 
not avpear at the next Court, either to take upon him the lata 
Offic?, o2 to make any Crcuſe-fo2 his Diſcharge, by Reaſon of 
which he had kozkeited the Sum of 400 J. And whether this 
At of Common-Council ſhall be ſo far obligatozy as ta compel 
the Payment of this 400 l. is the Queſtion. 

And though ſeveral Dbjetions have been made, pet we are of 
Opinion, that this is a good By-Law, and that a Procedendo 
ought to go. 


1. Obj. It is objeted, That the Yayo? and Aldermen in 
Common⸗Council, have not Power and Authozity to make (ich 
a By-Law. 


2. Obj. That it impoleth Hardſhips upon the Citizens them- 
ſelves, in reſpe of this Dath , which they are obliged to 
take, | 


z. Obj. That it is unreaſonable he ſhould fozkeit 4290 1. if he 
does not appear at the nert Court and hold, unleſs they can 
excuſe it, which, lay they, makes them Arbitrary, 


4. Obj. Chat here is no Pꝛoviſion made, that the Party ſhall 
baue Notice of this Cleition, that he may have an Oppoꝛtunity 
to excuſe himlelk. | 


Thele are the Objedions that have been made to this Re. 


Nou as to the firſt Objeckion; we are of Opinfon, That this 
Pꝛivilege of making By-Laws and Ozdinances ts veſted in the 
City by Common Right, if not by Cuſtom, fo2 that it concerns 
the good and better Government of the City, and every Cit 
and Town Cozpozate map, by an eſſential JIower inherent 


is given by ſpecial Clauſe in all Coꝛpoꝛations, pet it is needleſs, 
fo2 J hold it (ſaith my Loꝛd Hobart) to be included by Law in 
the very At of Jncoppozating; fe2 as Reaſon is given to the na: 
tural Body fo2 the governing of it, ſo the Body cozpozate muſt 
have Laws as a politick Keaſon to govern it, but thoſe Laws 

muſt 


Obj. 1. Re- 
ſponl. 


4 By-Laws 
: EY do may be 
their Conſfitution, make By-Laws fo2 the Advantage of the made for 


Government of that Body Politick; and this is the true the Almini« 
Touchſtone of all By-Laws, which ought to be fo2 the Admini⸗ «ag; owl 


ſtration of the Government with which they are intruſted. Hob. ment, with 
211. Norris and Staps s Caſe. Though Power to make Laws which thc 


Corporation 
is intrulted. 


— 
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Fade Rel. muſt ever be (ubjeit to the general Laws of the Realm, and lub⸗ 
ep. 365. 


Z Leon. 264, 


o2dinate to it. So 5 Rep. 62. Chamberlain of London's Caſe, 
Now it is fo2 the Advantage of the City to have ſuch a By- 


. 576, Law, that the Sheriffs ſhouſd be Men of Subſtance, that they 


Hard. 56, 


Cart. 68, 


may be the better enabled to execute ſo great a Truſt. 

Then the very Conſtitution of King John's Charter gives 
the City of London Power to chuſe Sheriffs; and it would be 
a vain Thing fo2 the Charter to give a Power to chuſe Sheri7s, 
if they cannot be compelled to hold that Dffice ; and therefoze 
the Perlons whom the City nominates are obliged to land, 
So by the Acceptance of any Letters Patents, there is an Ob⸗ 
ligation on the Parties accepting to pertozwn all Things thereby 
required, as to undergo all Charges, Dffices, &c. Certainly 
theſe Citizens who were then in Being, when this Charter wag 
firſt granted, were obliged to ſtand, and lo are ail thoſe who 
come after. 

Now if there be Letters Patents which grant to the Body 

politick an Exemption from Tolls, oz PP2ivileges of Fairs, Com- 
mons, &c. pet all the particular Members ſhall take Advantage 
of theſe Szants, though they were made to the Body politick. 
Therekoze it is but reaſonable that the particular Members, who 
reap the Benefit of the Bodp politick, ſhould allo take upon 'em 
the Burden and Charge of Dffices incident to it. 
Thhen no Body can queſtion, but that this Conſtitution is fo? 
the Advantage of the City; and therekoze they muſt obſerve it 
exactly, oꝛ elſe it is a Fozfeiture of the whole Franchiſe ; and it 
is not in their Power to make an Alteration in their Conftt- 
tution. 

And to ſecure this Franchiſe, it is ncceſſary fo2 them to have 
a Power to compel em to execute this Dftice, oz elſe this Fran: 
Chile will be loſt ; and that the Aldermen may make D2dinances 
to enkozce the Execution of their By-Laws, which are fo2 the 


Advancement of the publick Good of the City, appears in Snel- 
ling's Cale, 5 Rep. very full. 


Now as to Pz. Northey's Objeition, That the Party refu- 
ling to take upon him this Dffice may be indided, and that it 
was held ſo in Norwood's Caſe. 

Firſt, This will not fave the Fozfeiture ; fo2 then there muſt be 
a Gacancp in the mean Time of this Dfftice of Juſtice ; ſo that 
they are bound to name ſuch Sheriffs as ſhall ſtand, that there 
may be no Failure of the Erecutton of Juſtice ; and therekfoze 
it is that they chuſe Sheriffs ſo long betozehand, that if ſome 


I rc fuſe 


I" 
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rcfuſe to hold, they may chooſe others; ſo t 
Fozkeiture of the Franchiſe. 

Then here can be no Jtidiment grounded; fo2 to refuſe that 
he will not come and appear ſuch a Day, will not do; fo2 tho he 
ſays to every Body, he will not come, pet he may come notwith- 
ſtanding: And here he muſt come within ſich a Time, and ac- 
ny the Mayo? and Aldermen that he will ſtand, o2 eile he muſt 

e fined. | 

But 'tis objeted farther, That though they may make ſuch a 
By-Law which ſhall affect the City, yet it ſhall not reach to the 
County of Middlelex, which is out of their Jurisdickion. But 
J take ir, rhat this Act of Common-Council binds ; fo2 tho? the 
Execution of the gi be out of the City, pet it is fo2 their Ad⸗ 
vantage, and the 4;erſons of the Sheriffs are within the City, 
and the Sheriffalty is within the City of London, and its Jurtſ- 
dition, and the Intereſt of it. 


The ſecond Objedion is, That it is unreaſonable to Obj. 2. 


impoſe this Dath, That he is not wozth ten thouſand 


But this is ſo far from being a Hardſhip upon the Citizens, Reſp. 


that it is a Relaration ok a Burden which lay on them bekoze; 
fo2 heretofoze, though a Citizen was wozth never lo little, yet he 
was bound to hold this Oflice. 165 

And ſo it was reſolved in the Caſe of the City of Norwich, 
That a Yan who was choſen Sheriff of that City was bound to 
ſerve in it, and that no Jncapacity could ercuſe him; ſo that if 


he does not qualify himſelf by receiving the Sacrament, &c. it : ex: 21, 


is his own Fault, and he ſhall be puniſhed fo2 not holding the 196. 


Dffice. So is 1 Sid. 284. By-Law in London, that there ſhall 55 3 


be but 420 Carts let to hire in London; and that if any moze 5% 3. 

be uſed, the Owners ſhall fozfeit 40 s. Per Cur. Jt is a good By- Hard. 55. 
Law; fo2 if the Number of Carts ſhould not be reſtrained, they 2 _—_ 
would ſtop the Streets, and be a great Nulance. Player and 7“ 279. 


Jenkin's Caſe. 

But ſay they, What if the Perſon choſen to be Sheriff br a 
Madman, oz a Fool, &c? Thy, thele Jncapacities are ercepted, 
they are tacitly excepted out of all Laws whatever, and there- 
foze this By-Law ſhall not extend to ſuch Perſons; and the By- 
Law need not run, Provided that the Party to be choſen Sheriff 
be not a Fool, or a Madman; tis excepted without it. 


Uuuut Tlie 
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Obj. z. 


Reſp. 


Obj. 4» 


Reſp. 


The third Objeion is, Chat he is obliged to appear at the 
next Court of Aldermen, and to hold «the Office, unleſs he can 
ſhew a good Excuſe to the contrary. This, lay they, gives an 


arbitrary Power to the Court of Aldermen to allow oz diſallow 
the Excule. 


To this J anſwer, That this Part of the By-Law is fo? the 
Advantage of the Citizens, fo2 that they may make any reaſon: 
able Excuſe that is conſiſtent with their Conſtitution. 

But ſuppoſe the Party who is choſen Sheriff makes a good 
Excuſe, and they will not allow it: Thy, he may either plead 
this, 02 give it in Evidence upon an Action bꝛought; fo2 it is not 


reaſonable that the Party ſhould be concluded by their Offal- 


lowance if rhe Exrcule be reaſonable; ſo upon that Caſe of the 


Commiſſioners of Sewers, their Diſcretion muſt be grounded 
upon Reaſon, and it muſt not be fanciful. . 


The fourth Dbjeftfon is, That here is no Notice gfven of 
this Election, and it map be that he was abſent at the Time 


of the Elefion; and then twould be very hard that he muſt 
take Notice of it. | OO 


4 11 


To this J anſwer, That every Freeman and Citizen, being 
a Member of the Bodp politick, is ſuppoſed to be pzeſent where 
the whole Body reſides; and tho* in Fa# one of the Members 
ſhould be abſent, yet it was his Dutp to be there, and he is 
fuppoſed in Law to be there: He ſhall be obliged to take Notice 
of this Election at his Peril. 

Then the Elefion is made in the Uiew of the City, of which 
all Perſons are to take Notice, as Members of the Body poli⸗ 
tick; and the Proclamation is alſo made in the moſt notozious 
Place of the City, viz. on the Huſtings, where every Perſon 
may take Notice of it. Wong 

As in Caſe of ODutlawzp, the Suppoſition is, That the Te- 
nant is commozant upon the Land, &c. and ſo at the 5˙ Exact. 
that the Party is at the County Court pꝛeſent. 

So here, Js it not the ſame Caſe that the Freemen and Citi- 
zens of London are refident where the whole Body politick is 
aſſembled, and every Member of it fs virtually and legally there, 
and all Aas done there conclude his Afſent, and therefoze be 
ought to take I2otice of it. And ſuppole the Perſon ſo choſen 
was at York at the Time of his Eleftion, pet he might have 
left (Uo with ſome of his own Family to give him Notice of 
it, and to apply to the Court of Aldermen to excuſe him. Th 
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The Pilchtek would be very great if every rich Citizen might 
withdzaw himſelk krom the Service of the City againſt the Time 
of the Election ; koꝛ then you would have no Body to execute 
the Dffice of Sheriff. | 

J muſt needs lay, That the Government of the City very 
much concerns the Oood of the whole Nation; fo2 that here the by 
Trade of the Kingdom is chiefly managed, which ought to re: lia 
ceive all the Care and Pꝛotection the Law can give. 0 

J have endeavoured to inkozm my ſelf as to the ſeveral Ag 0 
anv By-Laws which have been made about Perſons withdzawing oc perſons 1 
themſelves from the Service of the City; and J find there is one with4raw- it 
At of Common-Council, by which it is owained and enacked, alen. 1 
Thar if any Perſon doth willingly withdraw himſelf from ſerving thc Servi 
any Office in the City, that he ſhall forfeir the Sum of one hun- of the City. 
dred Pounds, and alſo be disftanchiſed, unleſs he did come with 1 
ſix Compurgators, and declare that he went abroad about his lav- 4 
ful Occaſions. | 1 

But notwithſtanding all theſe Pꝛecautions, and that Elections 
have been always p2atiſed foz many Ages in the Manner as is 
ſet fozth in this Return ; pet J know not fo2 what Reaſon, 1 
there is a ſtrange Temper of oppoling this plain Yethod of 4 
eleting Sheriffs amongſt ſome of the Citizens. But as our M 
1P:eveceſſo2s, who fate in this Place, have ever ſuppoꝛted the good 
Government of the City of London, ſo we ſhall ds the ſame, 
and J hope that it will continue ſo when we are dead and gone. 

And therefoze we are all of Opinion, That this is a good By- 

Law, and that Mr. Vanacre hath juffly foꝛteited the Sum of 400 l. 
fo2 not complying with it. | 


Dom. Rex verſus Harniſſe. 
7T I) E Caſe here was this: 


Upon a Vi Laica removenda, a Parſon had fo2cibly ſeiſed the ride pre. p. 4 
Church, and upon Jnquiſition the Foꝛce was faund ; but the 10 
Juſtice of the Peace did not p2eſently reftoze the Poſſeſſion, (as 1 
he ought to have done) but had a Reco2d of it made up, and de⸗ | 
ferred the Delivery of the [Poſſeſſion fo2 two oz thꝛee Years. 

And now all this Matter appearing to the Court, it being 
removed befoze them by Certiorari, they were of Opinion, That 
this Pꝛoceeding was very irregular, and that Reſtitution ought 
to be awarded. 


Chief 


- 2 1 — — * — % 2 
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8 C. 119. b. Chief juſtice. J ground my Opinion upon the Authozity in 
* b. ; DL Bonham's Caſe, 8 Rep. which ſays, That the Commitment 
266. muſt be immediately. So upon the Statute of H. 6. of Foxci- 
2 Bul. 139. ble Entry, when the Fozce is found by the Inquiſition, Refſtity: 
2 Juſt. 350. tion muſt be immediately. The Reaſon of one Caſe is the ſame. 


bro. Taue ith the other. 


Impriſ. 32. 

IIS : 

ccution. 135; Rokeby. There an Jnquiſition is taken, it is ſuppoſed there 
Ge. is a quicker Remedy, and therekoze we think it is not in the 


Power of the Juſtice of the Peace to defer Reſtitution ſo long. 
The Att requires it to be done fozthwith ; and fo is the Authozity 
expꝛeſly in the latter End of O2. Bonham's Cale ; it muſt be re: 
ſtoꝛed upon Utew. 


Per tot. Cur. Let Reſtitution be awarded. 


The City of York verſus Toun. 


Sir B. Shower. DJS is an Indebitatus aſſumpſit fo2 a Fine 

impoſed upon the Defendant fo2 not holding 

ride ante the Dffice of Sheriff in the City of York; but, with Submiſſion, 
*7 63 no Indebirar. aſſumpſit lies in this Cale; fo2 how can there be any 
Cart. 63.114, IMivity oz Aſſent implied, when a Fine is impoſed on a Man a- 
gainſt his TUill 2 Noz is there any pꝛecedent Conſideration, net- 

ther do they ſhew any Right to this Fine, noꝛ who impoſed it, &c. 


Holt, Chief Juſtice. We'll conſider very well of this Matter. 
'tis Time to have theſe Aﬀtons redꝛelled. Tis hard that Cu⸗ 
ſtoms, By-Laws, and Rights to impoſe Fines and Charters, 
and every Thing, ſhould be left to a Jury, Adjorn. 


Turner verſus Maine. 


Vile 6 Mod, N. D JS is an Action of Debt bzought by the Aſſignees 


Ts nes” of the Commiſſioners of Bankrupts, and it is not ſaid 
that the Defendant had Notice of this Aſſignment. 


Chief Juſtice. Mo Notice is neceſſary. 


Econtra. How can we be guilty of a Devaſtavic to them, and 
yet do not know when the Alugnment was made: 


4 At 
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It was inſiſted, this is an Action brought by the Aflignee of 
the Commiſſioners ok Bankrupts, lurmiſing a Devaſtavit, &c. 
J take the Declaration to be ill. 


1. It is not ſaid where the Converſion was. 


2. It does not appear, that at the Time of Suing out the 
Commiſſion he was indebted, 


3. Jt is not ſaid any where in the Declaration, that the Mo- 
ney was not paid to the Bankrupt Himſelf, 


the Place is alledged. 

And the Superinde is enough. 

And fo? the laſt Exception, it is ſaid, that Execution ill re- 
mains of the Debt. 


Let the Plaintiff have Judgment. 


Chief Juſtice. Read the Recoꝛd It is all well enough, 


A 
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Indictment 
for Deer- 
ſtealing. 
Vide 1 Salk: 
182, 369, 


378, 383. 
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Anno 11 W. III. in B. R. 1699. 


The King verſus Chandler. 


Broderick. His is a Convittion of the Defendant fo2 Deer: 
ſtealing 3 and ſeveral Exceptions have been 
taken againſt this Indickment. 


1. That Hunting was neceſſary as well as Killing. 
But J know not upon what Rule ſuch an Exception is found: 
ed, nothing ok it appears in the Statute. 


2. That it is Forisfacit inſtead of Forisfecit. 


But that ſure is nothing, fo2 the Senſe of "* one Wo is 
as full ay expreſſive as the other. 


3. That ſeveral Sozts of Killing is lawful, as appears in 
Manwood's Foreſt-Law. 

But here it is ſet fozth, That the Killing being within the 
Park was unlawful. 


But rhe two Things which feem to carry the faireſt Appeat- 


ance of Objefttons, are tbele: 


1. That the Days ok the Killing does not appear. 
But this ſignifies nothing, koz ik the Killing was within 4 a 


* befoze the Indicment brought, it is ſufficient. 


1 So 
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Do to lap, between ſuch a Time and ſuch a Time, is welt 
enough; as in the Cale of a Butcher koz buying and ſelling of 
live Cattie contrary to the Statute. 

Beſides, it is not pꝛacicable to ſet down the Day of the 
Month; and one of the Miſchiefs is, it is difficult to diſcover 
when the Fai is done. 


++ / 


2. The (econd Objettion that is conſiderable, is againſt the 
Foun of the Jndiment. Jt is ſaid, that it ought to have been, 
that ik there was not ſtiAicient Diſtreſs found, that then the 
Offender ſhould ſuffer Jmpziſonment. 
But this is not of Neceſlity, fo2 the Forfeiture is ſufficient to , , ,.. 
be ſet koꝛth in the Indidment. 5; 
| 2 Salk, Ct. 
Chief Juſtice. It does not appear, whether the Convition 
was upon Confeſon, o2 upon Evidence. 


Broderick. It is ſaid, we gave you a fair Opportunity of be. 
ing heard, and that thereupon he was convicked. 


Chief Juſtice. Jt ſeems to be well enough. Here the Ai of 
— deſigns a ſummary Conviction befoze a Juſtice of 


Anonymus. 


Dunlel hewed Cauſe, why a Pꝛohibition ſhould not go to ie Ane, 
the Spiritual Court. The Foundation of the Libel was 399, 399, 
fo2 a Rate to repair the Church, and there was a Sentence and , 1,4 % 
an Appeal upon that. And now, after all this, they would have 194, 230%, 
a Pꝛohibittion; but, with Submilſon, they come too late. #6 
It is true, in the Time of the late King James 11. there vas 4¼87 15 
an Ack made fo2 Building this Church, with Power to raiſe a 77.4. 2 
Sum not exceeding 50000 l. fo that they ſuggeſt, that there 2 7%. 122. 
was Money enough raiſed by that Ack, and that this Rate was Veni. 367. 
illegally made; but your Lozdſhip will not examine into that 
now. Therefoze we hope, ſince here is nothing contrary to the 
Act fo2 ought appears againſt Law, we pzay the Rule may be diſ⸗ 


charged. 


Econtra. J hope not, they ſnap'd a Sentence ex Parte in the 
firſt Place, but we go upon two Points: 


Firſt, 
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| Vide 2 Jo. ; 


191, 213. 

2 Lev. 254. 
2 Vent. o. 
Haug h. 206, 
Cc. 302, Cc. 


Firſt, Apon the Ad of Parliament, which pꝛelcribes a particu- 
lar Manner koz raiſing the Moneps, and therekoze pou cannot go 
to the Spiritual Court koz it. | 


Secondly, Jt is a Kate declared to be made by the Ueſtry, 
and no Cleſtty could be called till the Church was finiſh'd. That 
which we inſiſt upon ts, that the Statute fs not followed which 
preſcribes particular TUays of railing the Money. 


Chicf Juſtice. Ay, what ſap you to that ? 


Reſp. Our Suit is fo2 the Repairing the Church, and not 
(02 Building of it. 


Chief Juſtice. But what will you (ay to the Rate that is made 
lo; Repairing the TUatch-houſe ? Certainly that mult be ill. 


Reſp. This Money was not railed fo2 the TWatch-houſe, but 
fo2 repairing the Church. There ts indeed ſomething of a 
CUatch-houſe mentioned in the Libel, 


Chief Juſtice. Fo2 that ſomewhat a Pꝛohibition muſt go, 


Give them a Declarar. in a ]Nohibittair. 


Clement verſus Beard. 


Sir B. Shower. E Libel in the Spiritual Court is fo ha- 

ving married and cohabiting with his CTTlike's 
Siſter's Daughter, which, we lap, is clearly pꝛohibited by the 
Levitical Degrees, Sao ts 1 lnſt. 235. 2 Jac. 1. Rot. 1032. 
Jo. 2, 191. Noy 29. Hob. 181. Vaugh. 303. and many other 
Books. 

It is (aid in ſome of the Books, That an Uncle might marry 
his Niece, but that a Man cannot marry his Aunt, by Reaſon of 
the Superiozity which ſhe has over him. J hope that we ſhall 
have a Conlultation, | 


Chief Juſtice. That Supertozity is there by an Aunt over 
her Nephew? That G2ound is there fo? the Distinction? J can- 
not ſec any Difference between the two Caſes. Now fo2 your 
Caſe, it is certainly within the Degrees of Aﬀinity ; and N the 

[ ame 


lame Degree of Conſanguinity, there would be no Doubt of 4 

it; fo2 a Man cannot marry his own Siſter's Daughter. JF 

thought this Cale had been ſettled, there is a Cale againſt you 1 

in Point. | þ 
But indeed, ik this Barriage be not within the Leviticatl 

Degrees, we are to hinder the Spiritual Coutt from pꝛoceeding 

on a wzong Foundation. Adjourn, 


Anonymus. 


T was moved by M2. Northey, fo? a Pꝛohibition to the be- Vrokibiccun, 
cleſiaſtical Court of Durham. "1 
This comes befoze pour Lozdſhip npon a Suggeſtion, That 77:24. -: | 
whereas a Libel was erhibited in the Spiritual Court of Durham, ,. 7. 4 
againſt a TUoman koz living incontinentlp with my Lozd, &c. 1 0 
Now the Szound of our Suggeſtion is, fo2 that this Citatioan 
was ſerved on her on a Sunday, which is contrary to the expꝛels | 
Moꝛds of the At of Parliament made 29 Car. 2. by which | | 
it is enated, That no Proceſs whatever ſhall be ſerved upon a | 
Yunday, except in Caſes of Treaſon, Felony, or Breach of the { 
Peace. 
So that ſince the Foundation of their Pꝛoceeding is (0 irre- 
gular, they ought not to go on any further. 
Indeed, they pꝛetend that this Citation was well enough ſer- 
ved, fo2 that it was fired upon the Church-Ooo2 accozding to 
the Cuſtom. But as to that, we lay, they have no Authozity to 
fir the Citation of any Perſon on the Church-Oooz, but when 
the Party cannot be cited perſonally ; and it does not appear 
here, that this Tloman could not be perſonally cited, o2 that any F 
Attempt has ever been made to cite her perſonally ; ſo that this 1 
Citation hag been wholly irregular, and conſequently this TU0o- 
man has been wꝛongkully excommunicated, and therekoze we pꝛay, 
that ſhe may be aſſoiled. | 
Then they obje#, That we might have inſiſted on this At of 0 
Parliament in the Spiritual Court; but we ſay, we were not | 
bound to appear there by Uertue of ſuch an erroneous Citation, 
it being againſt an Ai of Parltament----- And a Citation ts 
look'd upon to be as much a ]Noceſs as any Pꝛocels whatſor- P 
ver, in any of the Temporal Courts, as appears by 25 Ed. 3. i 
Stat. 6. | 
And therefoze, the one muſt be ag much within the At Car. 2. 4 
as*the other; tho' indeed, we had the Dpinion of the Court of | 
Durham, that this At of Parliament did not bind the Spiritual 
Y pp p p Court. 
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Court. But J hope pour Lo2dſhip will be of another Opinion, 
and think fit to grant a 19zohibition. 

Jam told by the Civilians, that the Law and Cuſtom of the 
Eccleſiaſtical Courts is to fir the Citation on the Church-Oooz, 
and that this is ſufficient without any perſonal Service, and 
that this has been the conſtant Pꝛactice both befoze and ſince the 
Statute of King Charles the Second, and we defy 'em to ſhew 
any Dꝛecedent whenever any Pꝛohibition has been at any Time 
granted ſince the making of the Statute, which was a great 
many Pears ago. 

Econtra. That is no Objection, fo2 tho' the Cuſtom has been 
ſo pzatiſed ever ſince the making that Statute, which, ſay we, 
has been a miſchievous P?2attice, therefoze it is high Time now 
to have it red2eſs'd. 

Chief Juſtice. Indeed, the greateſt Queſtion is, Whether the 
At of Parliament extends to this PDꝛocels, which was uled to 
be ſerved in ſuch a Manner by fixing of it at the Church Dooz 
befoze the making of the Statute ? And ſuppoſe the Eccleſtaſtical 
Law is, and has always been, to ſerve this Pꝛoceſs on a Sun- 
day, ſhall theſe general TWows in the Statute take away their 
Law ? 5 

There may be ſome Caſes to which the Statute may not ex: 
tend; as fo2 Jnſtance, there ts a Pꝛoclamation to be made on a 
Sunday at the Church-Ooo?, by the Statute of : Now 
this is not taken away by the general TUows of the Statute ; 
the Reaſon of ſerving the Citation in ſuch a Manner on a Sun- 
day, map be, fo2 that they can't do it as well on any other Day 
in the Meek. But the Cale ſeems to be different in the Ececu- 
tion of other tempozal Pꝛoceſs, which might have been as well 
ſerved on any other Day as on a Sunday. So that it does not 
ſeem to be the Intent of the Statute to take away the ſerving 
this Pꝛoceſs tn ſuch Manner. 

But J don't like your Partiality in the Spiritual Court, fo; pꝛo- 
lecuting the Woman only, and not my Lozd, &c. Pꝛap, why 


ſhould not you p2oſecute him, as well as the Moman, if they 


are both cqually guilty 2 


Machin verſus Malton. 


Ere the Caſe was, That Machin had ſubſtraked Tithes, as 
they ſay, within the Diocels of York, and then removes 

out of that Dioceſs to Lincoln, and lives there, and ſeven 
Years after his living there, they libel againſt him in the . 
2 | tua 
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cual Court at York, upon which he bzings Aﬀton upon the Sta. 


yt Hen. 8. cap. 9. fo; being cited out of the Dioceſs where 
elles. 

And the Queſtton is, Whether this is within that qa? 

J take it, that this Caſe is not within that Ac. 

Indeed, the Oeſign of the Ac was to maintain the Jurisdickion 
of inkerioz Dioceſſes. Godb. 191. Fraums and Powell's Caſe. 
But where there is not a Remedy in the inkerioz Dioceſs, the 
Party may be cited to ſuch a Court which has Jurisdi#ton of 

the Matter. And in Porter and Rocheſter's Caſe. 13 Rep. the 
Archbiſhop is reduced to his pꝛoper Otocels, oz peculiar Juriſ: 
dickton, unleſs it were in five Caſes, as in Default of the O2i- 
naty ; and in caſe of Appeal; ſo if the D2dinaty dare not, oz 
will not, convent the Party; oz if the Oꝛdinarp be Party to the 
Suit below; 02 tn caſe of Jnſtance and Requeſt by the Owinary. 
2 Brownl. x, 2. The (ame Cale, in caſe the Suit is begun below, 
and Sentence there given, and after, an Appeal upon this Sen- 
tence to the Delegates, and all this while no Endeavour to ſtay 
theſe Suits upon this Statute: The Legacy was ſued fo2 in 
the Prerogative Court, though the Parties dwelt in another Dio⸗ 
celg. Vide 2 Roll. Rep. 328. And in every one of the Caſes ex- 
peſs'd in the Statute, it is plain that Diocels and Jurisd{#fon 
are coupled together. So that it is evident, the TUo2d Dioceſs 
impozts Jurtsdition, and not any Compaſs of Gzound, as ap- 
pears alſo by the Statute of 27 Hen. 8. cap. 20. Winch, Entr. 
570. 2 Roll. Rep. 448. and one ſued fo2 Tithes in the Biſhop 
of Salisbury's Court, the other ſues a Prohibicion, fo2 that he 
is in the Juriſdiction of a Peculiar ; and that the Archdeacon is 
his Peculiar. 

J take this Cale to be expꝛeſly within the Statute, which was 
made fo2 the general Eaſe of the Subjeck from the Oppꝛelllon of 
the Apparatozs. Foz befoze that Statute the poo2 Subjecks were 
wo2ried up and down, and cited at great Diſtances from the 
Jalaces where they lived, not only fo2 defamatozy Wozs, but 
alſo fo2 the Subſtration of Tithes, as appears in 1 Keb. 481. 
The Suggeſtion was, that the Party was cited out of the Coun: 
ty where he lived, which is not within 23 Hen. 8. the Cauſe of 
Action being Local fo2 Tithes within the Diocels, and Conſulta- 
tion was awarded on Motion; and the Canons made 1603. 
take Notice of this Statute. | 

Then to ſap, here is no Jurisdifton in the inferioz Otoceſs 
is falſe, fo2 the Perſon may be ſued tn the Place where he lives, 


fo2 the Subſtrattion of Tithes in another Diocels; and fo is 
2 Brownl. 


| 


* 
* 
1 
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2 Brownl. 1, 2. The Cale of Lynch and Porter, which was ar 
gucd by the Civilians; | 
Foz it is a Maxim tn the Civil Law, that the Court map fol- 
lcw the Criminal. 
There is a Caſe in 3 Mod. 211. of Woodward and Mack- 
Vide Godb. price, where a Pꝛohibition was granted in ſuch a Cale. Wood- 
134, 152, ward, and others, who lived in the Dioceſs of Lirchfield and 
13 Coventry, but occupied Lands in the Otocets of Pererborough, 
5 Co. 67. were tared by the Pariſhioners where they uled the Land fo? 
Cro. Eliz. the Bells of the Church; and upon Refuſal to pay, a Suit was 
559; 843. againſt them in the Dioceſs of Pererborovgh, and they had a 
Prohibition. | 
There is another Authozity in 2 Brownl. 28. on which J chiefly 
depend; it is the Caſe of Jones againſt Boyer, where it was a- 
greed, That if a Man inhabit in one Diocels, he hath cauſe to 
ſue fo2 Tithes in the lame Dioceſs in which he inhabits ; and if 
in another Diocels, there he ought to ſue in the Dfoceſs where 
the Defendant did inhabit, and not where the Tithes are papa⸗ 
ble, no2 where the Plaintiff inhabits. I 
The Cale is expꝛels fo; me, that the Suit ought to be in the 
Dioceſs where the Defendant inhabits. Therefoze upon this 
Authozity, which is ſo erpzeſs fo2 me, J pꝛap your Lo2dſhip's 
Judgment fo2 a Pꝛohibition. 
As fo? that Caſe in 2 Brownl. it was in the Caſe of perſonal 
Tithes, and there indeed Forum {equitur Reum, but not ſo tn 
Caſe of Local Tithes. 
Chief Juſtice. TUe will give our Dpinions next Term, 


Uſher's Caſe. 


I Am to p2ap pour Lowdſhip koꝛ a Mandamus to the Uice-Chan- 
Mandan us, 1 Ccllo2 of the Ciniverſity of Oxon, and it is in the Cale of one 
to the Vice= P:. Uſher, who has been expelled out of Univerſiry-College 
gp dal in Oxford, and was refuſed his Fellowſhip there. Upon which, 
decls cen M2, Uſher would appeal to the Uice-Chancelloz, and Convoca⸗ 
Appeal up- tion ; but the Cice-Chancello? refuſeth to admit of his Appeal. 
onExpulſion Mob the Queſtion is, Whether the Vice-Chancellor and Convo- 
os dc cation are Aiſitoꝛs of this College? And we take it, that the Bo- 
257, 314, dp of the Univerſity in Convocation are legal Giſitozs of this 
4-4, 421. College, as appears plainly by the Statutes of the College; and: 
23 25 they have all along continued to exerciſe this viſitatoztal JPower 
20 0, 39% ever fince the Pear 1219. 4 Hen. 3. Therefoze we hope, that the 


2 1 Vice- 
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Vice-Chancellor ſhall be compelled to do his Outy, and to receive 
the Appeal. 


Ad idem. That the Vice-Chancellor and Convocation are the ie ante 
Uiſitozs of this College, is without Queſtion ; fo2 they are ap- 42», 422- 
pointed ſo to be by the Statutes of the College, and by ſeveral 


publick Inſtruments ; But it is a great Queſtion, Whether 
theſe Cliſito2s have an abſolute Power to condemn without 
Cauſe ? Oz whether it is not a limited Power to repꝛobate fo2 a 
good and lawful Cauſe ? Foz the At which conſtitutes viſitatoztal 
Power ſays, That they may condemn ex cauſa legitima. 

Then tis impoſſible ko: Mr. Ulher to come at his Right of ap⸗ 
peal, but by pꝛopoſing it to the Uice-Chancelloz; and ſince he 
hath refuſed to receive it, there is no other Tay but fo2 your 
Lozdchip to compel him to it by pour Mandamus, that he may do 
his Dutp; which now he declines to do, by ſtopping up the Cha- 
nels of Juſtice. 

Chief Juſtice. Pou are too ſoon fo) Argument: Let mr know 
how the Caſe ſtands as to the Fat. Read to me pour Conſtitu⸗ 
tion by the Statutes, that J map know how this Power is 
founded. Then the Statutes were read. 

Ik you have any Mandamus at all, it muſt be direfcd to the 
Cice-Chancelloz, aſter and Scholars in Convocation. 

Sir B. Shower. The Uice-Chancellozand Oofozs of Divinity, 
and the Pꝛodoꝛs, are without doubt Utfitors of this College, and 
the Uice-Chancello2 and the two P2oto2s have thee negative 


Uoices; and if either of them refuſe to accept of this Appeal, oz Av 424. 


to pꝛopoſe him to the Convocation, it cannot be done. 

Then this Gentleman ſtands expelled out of the Unfverſity 
koꝛ a particular Dffence. And whether the Crime fo2 which he 
was expelled be true oz not, he has acquieſced under that Ex- 
pulſion: So that now if this Mandamus ſhould be granted, it 
would occaſion a great Confuſion in the Univerſity. 

And we ſay, That this Gentleman is not capable of being re- 
lieved here, fo2 that this is a Cauſe not eraminable in this Place, 
there being pꝛoper Uiſitozs. And Mandamus's have been often 
denied, where it is plain that there is a Qiſitoz to whom the 
Party grieved may appeal. Therefoze we hope your Loꝛdchip 
will not grant any Mandamus. 5 

Chief Juſtice. The Queſtion is only this; UWihether o2 no if 
an oziginal Uiſito? refuſed to accept an Appeal, and to do the 
Party grieved Juſtice, we ſhall compel him to it? Let us be 
attended with the Statutes of the College, and we'll conſider of 
it. Adjournatur. 


3 5 7 7 7 Be. 
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Vide Show. 
199, 191. 


Vide 2 Salk. 


Note. Bekoze w we quaſh an Omer of Seſlions, we muſt have an 
Affidavit of Motice given to the Parties ——— 02 elle we'll 
only quaſh Niſi on Notice. 


The King verſus the Inhabitants of Cherſey. 


T was moved to quaſh an DOwer of Seſſions, koz that the 
only Gꝛound of ſettling a poo? PPerſon in a Pariſh, appears 
upon the Over to have been, fo2 that the Banns of Matrimony 
of the pooꝛ Perſon were publiſhed in the Pariſh Church; which is 
ill, fo2 that the Notice given to the Pariſh muſt not only be in 
CUriting, but the other Ceremonies required by the Statute 
of 3 and 4 of William and Mary muſt be obſerved, and that Ac 
being an erplanatozy Ac, cannot be taken by Equity. 
Cur, Let it be quaſhed, 


Capt. Kirk's Caſe. 


HE Queſtion was, TUhether Captain Kirk, who was indick⸗ 
KL ed fo2 the Yurther of Conway Seymour, Eſq; ſhoutd be 
bꝛought to his Trial this Term? 

Chief Juſtice. J am of Opinion this Fact ought to be tried, fo2 
that as J take it the Pꝛolecutoꝛ has been too dilatoꝛy in his Pꝛo⸗ 
ſecution ; and Men ought not to be reſtrained of their Liberty 
2 longer than a convenient Time fo2 them to be brought to 

rial. 

This Remiſsneſs in the P2oſecution of Criminals was (ok'd 

upon to be a great Miſchief at the Common-Law, and therefo2e 
was redzeſsd by the third of Hen. 7. by which if appeareth, 
Juſtice ought not to be delayed. 

But per Turton and Gould, the Trial ought to be put off, fo? 
that after his Surrender he did not give the Pꝛolecutoz timely 
Notice; and therefoze he ſays, he is not pzepared. 

At another Dap, Capt. Kirk was bzought up by Rule of 
Court; and it was moved by Pr. Montague, that Mr. Kirk | 
might be admitted to Ball, * that he and the other Gentleman 
Mr. Cage were dangerouſly ill, by Reaſon ok the Badneſs of the 
Air, and the Jaconventency of the Pons; and that upon 
Pꝛoofs of ſuch Matters the Court had frequently bailed Per⸗ 
(ons, though the Coꝛoner's Inqueſt have found them guilty of 
Murder ; and the Reaſon is, fo2 that Jmpziſonment in lach 


2 Caſe 


a 
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Caſe is not deſigned as a Puniſhment, but only to bing the 
Parties to Juſtice. 

Reply d econtta. Tis true, your Lowdſhip hath Power to bail %% ; 222, 
in Treaſon e2 Murder; but you will not ercrt that JIower, un⸗ 2 70 218. 
lels it be in extraowdinary Circumſiances : As in ſome Caſns that 
have been quoted; and eſpecially in ſuch where the P2oſecution 
is thought not to be well groundrd. 

But here is no Pꝛetence of a malicious J22zotecution, fo? , Ton. 222. 
that here are two Inquiſitions koz Murder found, one bekoze 
the Coroner, and the other by the Grand Jury. And ttis not 
doubted whether Mr. Seymour was killed by this Gentleman ; that 
too plainly appears. Here is no Peradventure, whether this 
unkoztunate Gentieman was killed by Captain Kirk; lo that 
tis but reaſonable he ſhould give Account of ſpilling his 
Blood. | | Ae 

Then here has not been any long lying in Pulon, this being 
but the firſt Term after their Commitment. Ce Ea 

The Blood of Mr. Conway is upon the Land, until it be 
revenged, oz the Juſtice of the Nation be cleared by a fair 
Trial. J could remember pour Lozdchip ok a Cafe, where a 
Perſon, after he was out upon Bail, was taken up in the Uaca- 
tion, and was committed, it being in the Caſe of Yurder, mean- 
ing Br. C. ih TD e TE. Ty 


Chief Juſtice. J was very well ſatisfied with what J did then, 
and am fo ſtill. | | 
Burt indeed, in this Caſe J do not think that their Afidavits 

are full enough. It does not appear, that by this Impzilonment 
they are in Oanger of their Lives. | 

It is ſaid in Egerron's Caſe in the 13th of Jac. 1. That if there 
were any Delay in the Puloners in the putting off their ©rtal, oz 
in not giving timely Notice, there could be no bailing of them. 
And here, ſince they did not give Notice of their Render to the 
Pꝛaſecutoꝛ, as this is good Reaſon fo2 deferring their Trial, (o 
it is alſo the ſame fo2 not being batl'D. 


— 


| n | ">>" C:r Sol 
Lane verſus Cotton, Poſtmaſter-General. bd Fara 


"DE Plaintiff bꝛought an Aﬀion againſt Sir Robert Cotton, 
$1 Poſtmaſter General, wherein he declares he fent a Let- 
ter by the Poſt, &c. in which there was incloled an Exchequer. Bill, 
and that this Letter and Bill were loſt, &c. 


Apon 


— . ci 
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Apon the general Iſſue pleaded, the ſpeclal Matter was 
found. viz. That the Letter and Bill were delivered to ſich a 
Poſtmaſter, and that afterwards the Mail was robbed, and the 
Letter and Exchequer-Bill taken awap, &c. 
Upon arguing this Caſe, the Court ſeemed to be of Opinion, 
That the Action was well bzought againſt the Dekendant. 


Chief Juſtice, It would be very hard upon the Subjeit, if this 
Action ſhould not lie. The Crown has a Revenue of 100000 I. 
per Ann. fo2 the Management of this Office: And therefoze Care 
ought to be taken that the Letters be ſafely conveyed, and that 
the Subjets ſhould be ſecured in their Pꝛoperties. And why 
ſhould not this be the ſame with a common Carrier, who muſt 
anſwer fo2 Jewels oz other valuable Things as he loſeth, as ap- 
pears in Aleyn's Rep? | 

Then tis very hard, that the Subjeck ſhould be pꝛevented by 
the At of Parliament from ſending his Letters by any other 
Carrier againſt whom he might have his Remedy, and pet not 
have his Remedy againſt the Poſtmaſter, by whom he is obliged 
to ſend his Letters. 

But J was inkozmed, that afterwards Judgment was given 
in B. R. fo the Defendant, Diſſentiente Ch. J. Holt. 


Sec the Reaſons of Hulłs Opinion, 1 Salk. 18, 19. 


2 Anno 
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Tippet and Eyres. 
Argued by the Judges. 


1. Debt ſur obligat. fo; 3001. It appeared upon Oyec to be „% ... 


fo2 the Perkozmance of an Award to be made by Barlow be 428, 44 
foze the 4th of April, o2 elſe to the Ampirage of ſuch a one 1 7+. 174, 
p Fe he ſhall chooſe, to be made on oz bekoze the x6th of 285, 302. 

pr 11. f 375 7. 
The Defendant pleaded, That neither the Arbitratoz, no2 the . 


4 275. 
Umpire, made an award, Prout, &c. tod. 169 


17 
Plaintiff reply d, conkeſſing the Arbitratoz made no Award ; 7 157. 
but on the firſt of April they did chooſe and nominate one Gyſſop s 7 
to be Umpire, who refuſed ; and then they named one Clerk, who > 5:14. £ * 
accepted and awarded, &c. and lets foꝛth a Bꝛeach on Demand. 5, 130. 


Argued by the Judges. 

Ventris. J am of Opinion, That the Award by Clerk is good, 
fo2 the Submiſſion has put the Matter to the Determination of 
an Umpire, and J think this Umpire is fufficiently named by the 
Arbitratozs intitled to the Power. It's true, it's laid they 
named Gyſlop, and it's as true he did not accept thereof, and 
therefoꝛe could be no Umpire; and that an Acceptance ts requiſite 
the Manner of pleading pꝛoves. 

But 'tis objeed, That this is an Authozity, once executed. 
which cannot be ated over again. J do agree, that an Authozity 
once well executed cannot be tranſafed ancw; but where it's 
not well executed, it may be acted again: As where Exccutors by 
Devile have a bare Power to ſell Land, though they make a 
Feoffment, yet they may afterwards ſell; and in our Caſe the 
naming of Gyſſop is only a Commencement to the Execution of 
his Authozity. Two Perſons cannot have a concurrent Juriſ: 
dition to make an Award. 1 Rol. Abr. 261. 


Rokeby. Gyſſop had never any Authozity veſted in him, fo2 his 
Refuſal pzevented it; ſo, as J take it, the Caſes of Autho2ity do in 
no wiſe influence the pꝛelent Cale. The Arbitratozs had an Autho- 
rity to make an Award till the 4th of April, and then they had a 


Aanaan Power 
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Power to name an Umpire ; koz Gy ſlop had no moze than a a 
Communication, &c. 


P. J. The Nomination of Clerk was good; fo2 Gyſſop's was 
wholly avoided by his Refuſal, and fo2 that it is fit we ſhould 
compare it with othcr Cales of Authouties ; as where the Leſſee 
fo2 Pears will not conſent to the firſt Livery, the lame Attozney 
may make Livery again. Pal. 289. Molyneux verlus Tolin, And 
ſo if Lands be given to J. S. the Remainder to ſuch a Perſon as 
he ſhall appoint, and he appoints a Monk, he may notwith- 


ſtanding appoint again. So of Elections, a void Election is 
adjudged to be no Election. 


Ch. J. Pollexfen. 


J agree, That if there be only a Tommunication oz Diſcourſe 
between them, that would not have amounted to a Momtination; 
but Parols font plea, we muſt take it as it appears in the Reco2n 
befoze us, and that ſaps there was a Nomination, and ik there 
had been none, the other Party could take Advantage of it upon 
Iſſue. And J Do agree, that an Authozity ill executed map be 
reafted, as in the Caſe of Attozneps. 

But the Arbitratozs in our Cale have no other Power than to 
nominate ; which they have done, and J cannot imagine Gyllop's 
Refuſal ould give them a new Power. 

J know no Ditference between thts and other Powers: Ik the 
Refuſal makes the Momination void, it mull be immediately votd, 
02 elle they have no Power to make a new one; and tif it does, 
then it argues that they have a greater Power than the Sub- 
miſſion gave them, which was only once to nominate, which they 
have done. 

J take it, That where a Pan has only a bare Authozity, and no 
Intereſt, his Refuſal ſhall not dilable him from executing it: As 
ik an Executo?, 02 an Attoznep, in the Caſes befozementioned, 
ſhould ſay they would do nothing, that will not diſcharge their 
naked Power. 14 Hen. 7. 17. Albany's Caſe. 

1 Sid. 428, So that this Conſequence may follow our Caſe, that Gyſſop 
a 155 after his Refuſal may notwithſtanding make a good Award; 
= 187 and if Clerk may do lo too, there will be two Umpires well cho- 
1 Lev. 285, len, and a concurrent Jurigditton, which is not allowed. « Sid. 
1 40d. 15, Bernard verſus King. So 2 Saund. 130. Coping's Caſe is very 
4 1 bs ſfrong. But ſince my B2others are againſt me, 
2 Fo. 167. Judgment pro Querence. 


INFOR- 
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INFORMATION. 


5 Se 3 
Mr. Prynn's Caſe. tn B-Hlowr. 14 6. 49 
Huge ih HATH 


= HA ; 
J2 Jnfounation was erhibited in the Crown-Office againſt 166rmaticn 2 1 


ſeventy poo2 Perſons ; which ſets fozth, That one Mr. in theGonn- --- 

Prynn was Loꝛd of ſuch a Mano, where the Defendants did al. 2 
ſemble and meet together in a riotous Manner, and pull down 3 d. 72, 
certain Fences, &c. to which one of the Oekendants comes and 73, 7118. 
demurs. The Queffion is, Ahether an Inkozmation lies fo2 
this Riot? 

Sir Fr. Winnington. | 

J conceive it does not, and that the Defendants cannot be 17. 8. 
pꝛoceeded againſt otherwiſe than by Jndi#ment 02 Pꝛelentment Sid. 360. 
in the Country where the Fa# was committed. And this 1. Salk. 372. 
ſhall make appear: ö 


Firſf. By the ancient Books of our Law; as Glanvil, c. 1. 
Flera l. 2. c. 92, 102, 103. Mag. Ch. 29. 2 Inſt. 46. Mo Man 
can be charged but by Jndi#ment o2 Pꝛelentment. So are the 
Statutes 25 Edw. 3. 4. 42 Edw. 3. 3. 5 Edw. 3. 9. So in the 
Pear-Books of the 26 Edw. 3. 4, 70. 43 Als. pl. 5. all Suits 
ofthe King muſt be by Pꝛelentment oz Jnditment. 

J ſhall come now to ſhew to your Lozdſhip, from whence theſe 
Fins had their Birth, and how they had their 

2 amcs. 


King Henry the VIIth was a very rich Pzince, and uſed all 
the Care and Jnduſtry imaginable to encreaſe his Coffers : The 
Inſtruments he made Uſe of fo2 this ]Purpoſe, were Emplon 
and Dudley; who, in oꝛder to acquire their Oeſigns, pꝛocured an 
At of Parliament to be made, impowering Juſtices of the Peace, 
&c. upon Inkozmation fo2 the King, to hear and determine 
7 Dfences and Contempts, except Treaſon, Murder, and Fe- 
ony. | | | | | 
Pou will find the Statute at large, in 11 Hen. 7. 3. Raſtal's 
Statutes : But this very Ad was afterwards repealed, and con- 
demned as injurious and opp2eſſive to the King's Subjets, by 
1 Hen. 8. 6. And the Authozs themſelves of thoſe hozrible Op- 
p2effions and Oꝛievances, viz. Empſon aud Dudley, came both to 
infamous Ends, fo2 they were very fairly hanged; ſo there was 


and End of them, and their Inkozmations. 10 
4 4 


4 


0 
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In all Raſtal!'s and Coke's Entries, there are no Inkozmations, 
but only upon general Statutes; and in Raſtall, J think there 
is hardly one Infozmation. 

1 And. 156. 4 Int. 41. No Man ought to be puniſhed, but by 
Pꝛeſentment 02 Jnditment, 

\ Now I ſhall come down to the Petition of Right, 3 Car. 1. 
which eſtabliſhes and confirms the Liberty of the Subje#, and 
that no Man ſhouid be tried but by legal Moceis; and enume⸗ 
rates many Things there, wherein the Liberty of the Subjet was 
invaded, But the King perceiving that the Parliament ſtrook 
very deep, and he being tender of his Royal Pꝛerogative, pꝛe⸗ 
fently diſſolves them, and did not call them again till the 
16th Pear of his Reign ; it was in this long Jnterval of Par- 
liament, that this Milchief crept in. The firſt Inkoꝛmation 

Cro. Car. 130, begun 5 Car. 1. being crhibited againſt my Lozd Hollis, Elliot, 
2 and others. | 

Their Counſel then inſiſted againſt the Attomey-General, That 

though the Crime was puniſhable, yet he ought not to have 

pꝛoceeded by Inkozmation, but by Jnditment o2 Pꝛeſentment: 


—— _ 


** 


Thge Attozney told them, there were many P?2ecedents, but p;o- 


duced none. 1 Croke, King and Winckfield, 251. 80. Car. Lambs 
Cale, 1 Cro. Freeman's Cale. 

After the long Interval of Parliaments (the Jntermiflon of 
which was certainly the Cauſe of many Jrregularities both in 
Church and State) then comes the 16 Car. 1. in the Pear 
1640. and the Parliament pzeſently aboliſhed the Star-Cham- 
ber-Court which had lo long opp2eſs'd and haraſſed the Subject 


by their miſchievous Inkozmations, and other arbitrary J20- 


ceedings; of which the Parliament were ſo ſenſible, that they 
enaded, That no Court of that Nature ſhould ever again be ſer 
up in England. That Parliament alſo takes Notice of the Peti⸗ 
tion of Right. 

After thts, Inkozmations ſeemed to be totally loſt, but certain 
it is they flept till the Reſtozation of King Charles II. After which 
they were ſometimes made ule of, though but very rarely neither; 
fo2 they received but little Countenance from the reverend 

Judges, with one of which J had the Honour to be acquainted, 
/ - hand that was my Lo2d Chief Juſtice Hale, who J remember very 
well has often laid, 1 hart if ever Informations came in Diſpute, 
| they could not ſtand, but muſt neceſſarily fall to the Ground. 

The Reaſon why Jnfo2mations were (o ſeldom queſtioned, is 
becaute they were very rare; and when few People are pinch'd, few 
Do obje#. But J confeſs, of late Times they have been mo2e 
frequent than ever, and the Pilchtels they pꝛoduc'd are pet freſh 


in 
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in our Memozp. J will not trouble pour Lowſhip with a long 
Repetition, but J cannot paſs by two oz thꝛee of them without 
mentioning. As firſt, that of Sir Samuel Barnadiſton, agaitiſt 
whom an Inkozmation was pꝛekerred, only koz wiiting a merry 
Letter to ſome of his Friends in the Country, fo2 which he was 


fined 10,0001. ©0 about the Clefion fo2 Sheriffs, an Inkoz See the Col 


lechon ot 
State-ITr14;s, 


mation was erhibited againſt Pilkington, Shure, and others, and 
they were fined ertravagant Sums, fo2 nothing, but becaule they 
would not betray their Country, by voting fo2 ſuch Sheriffs as 
would be ſubſervient to the then Court-Fatton, and P2erogative- 
Jntereſt. OY 
So J remember one, fo2 only d2inking to the pious Memoꝛo 
of Scephen College, was peſently attack d by a furious Inkoꝛma⸗ 
tion, and had an exozbitant Fine impoſed on him fo2 ſa flight 
and frivolous a Matter. | | Ws: 
Beſides the arbitrary Proceedings of theſe Jnfozmations, 
many other Jnconveniences do attend them. b 


3. The Party, if he be acquitted, cannot have any Colts a. 
gainſt the King, but after an expenſive troubleſome Suit, muſt 


ſit down contented with his own Loſs, and be glad he eſcapes 
ſo, 1 


2. Jf a Pan come into Court upon his Recognizance, he 
muftt plead lnſtanter, though he cannot poſſibly be pꝛepared fo? it, 
having never befoze heard the Inkozmation. And this was my 
Low Ruſle!'s Caſe. | LED 
J] cannot (my Lozd) conclude, without mentioning the late 
Caſe of the Reverend Biſhops, whom the Inkoꝛmation bꝛands 
fo2 preſenting a malicious, leditious, and ſcandalous Libel ; 
which, in Truth, was nothing but a pious and humble ſIett- 
tion, and which they were obliged to do, by the Laws of God 
and Yan. Certainly, no Jury could have ever found them 
uilty. 
- J lüppole it will be objecked againſt me, That there are many 
Pꝛecedents of Jnfozmations in the Office. But J anſwer in 
the Moꝛus which a great and learned Lawyer heretokoze uſed, 
1 And. 157. Nil agit exemplum quod litem lite reſolvit. 
Wherefoze, my Loꝛd, relying on the Authozity of theſe Sta: 
tutes which J have quoted, none of which (as Jever heard of) 
are pet repealed, and in reſpet alſo of thoſe Inconveniences 
which are the eſſential Concomitants to all Jnfozmations ; J 


r Lowſhip's Judgment to2 the Defendant, not only f 
pꝛap your Lowſhip's Ar » not 
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my Client 8 Sake, but fo2 all the Sentlemen's at the Bar, nap, 
ko au the Subjects of England, that our Liberties may not be 
invaded, no2 our Pꝛoperties trampled on, and our Lives 
match d au ay by theſe oppꝛeſiuve Jnfozmations. 

„Sir William Williams, pto Rege. 


Ott Francis Winningron's argument is, J ſuppoſe, ertempo- 
rary, and ſo J ſhall antwer it. 

The Matter on which this Inkozmation is grounded, is a 
Riot, fo2 which J think the Inkozmation will very well lie, 
and is no Innovation; fo2 the Officers of the Court will inkoꝛm 
you, that there are Pꝛecedents of Info2mations as ancient as 
Jnditments. 

As to the Cale of Empſon and Dudley, the erhibiting of In⸗ 
founations was not alledged as a Crime againſt them, but it 
was fo2 compounding of Inkozmations, and mixing popular 
Actions in them. It is true, in capital Caſes, Inkozmations 
do not extend, and whete the Statute ſaith, They ſhall not lie 
for Life or Limb, it implies, that they did lie in other Caſes. 

The Reaſon why the Court of Star. Chamber was repealed, 
was, becauſe there was nothing puniſhable there, but what could 

be-remedied by the Common Law in the King's Courts, and 
not becauſe they pzoceeded by Inkozmation. 
See Vgl. So as to mp Lon Hollis's Cale, there the Inkoꝛmation was 
ans Repart preferred againſt him, 'and others, fo2 aſſaulting the Speaker in 
of this _ his Chair, and fo2 (peaking ſeditious Moꝛds in the Douſe, fo? 
Fr Nw; Go, Which Judgment was given againſt them. And afterwards, in 
Car. 1667. that Judgment was reverſed by the Houſe of Loꝛds; but 
the Reaſon of that Reverſal was, becauſe this Court had inter: 
meddled with Matters done in Parliament, and becauſe the At- 
tozney did crafttly intermingle Patters in the Jnfozmatton, and 
not becauſe he pꝛoceeded by wap of Inkozmation. 

And though J grant, that Inkozmations have fometimes been 
miluſed, pet the Abuſe of a Thing will not defftoy it; but tk 
there be any Trregularities committed, your Lozdſhip will re⸗ 
duce Matters to their old Stamp and Method, and the Court 
map do it in their Dilcretion. 

As to my Lozd Hale's Opinion concerning Infomations, J 
heard him make this Diſlin#ton between an Inkozmation and an 
Indiäment: In the firſt, every Perſon gives a diſtind Fee; 
but in the laſt, one Fee lies oily fo2 ſeveral Perlons, By this, 
my Lo Chief Juſtice Hale granted, that an Inkozmation 


Time lie; and truly J never heard it quefitoned bekode this 
me. 


1 ; | ag 
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As fo? the Inkozmation concerning my Lows the Bſſhops, 
thoſe Epithets of malicious, ſeditious, &c. were only CUIo20s of 
Fozm and Courſe, though J will not undertake to juſtify the 
Pꝛoceedings of the late Government : Te have all done amiſs, 
and muſt wink at one another, 

Sir George Treby, Attoznep General, pro Rege. 

J never heard Inkozmations queſtioned befoze ; it is certainly 
a Oottrine very lately bzoach'd, and J believe will have very few 
Pꝛolelytes to eſpouſe its Intereſt. 

As fo2 the old Statutes which Sir Francis Winnington cites. 
how that all Dꝛoceedings ſhall be by Indickment o2 Dꝛelentment, 
(Why may not Pꝛeſentment there be meant of a 192eſentment by 
the Ring's Attozney, which is nothing but an Inkozmation? 
The Poocetding by Inkozmation has been conſtantly p2attis'd, 
and therefoze is now the Law of the Land, and it is not cteated 
by the 11th of Hen. 7. Ke | . 

In Raſtall's and Coke's Entries, there are many Inkoꝛma⸗ 
tions, ſome fo2 Inttuſions, and others in Nature of a Quo 
Warranto. So the Statutes that do reſtrain Inkozmers, do 
(uppoſe, that there were Jnfo2mations beko e. 


+53 


. aa et _ 


As fo2 my Lo2d Hollis and Selden's Caſe, that was, The- Go. Cer. 


ther an Inkozmation would lie koz a Matter tranſafed in Par⸗ 2 * 

. 182. 
Hub 
109, 


Tnfounations in his Time; and he was a very conſcientious -yer 53, 


lfament ? | 80 
As to my Low Hale's Opinion, J am ſure there were ſeveral 


Man, and if he had thought that Jnfo2mations were wholly un 95. 370 


lawfil, he would not have ſuffered them: But indeed, I have 
heard him teil the Officers of the Court, that the Inkozmattons 
ſhould not be veratious, but never that they were illegal. 


All the Recozds in the Crown-Office are ſo many Authozities 
koꝛ us. 


Ch. Ju. Holt. The Matter truly ſeems not of any great 
Difficulty, koz we ſhall hardly come now and impeach the 
Judgment of all our Pꝛedeceſſozs; it would be a Reflection on 
the whole Bar. Jn Lamb and Winkield's Inkozmation, there 
were learned Counſel who would certainly have taken Exceptions 
to the Inkozmation, had they thorfght that it did not lic. 


My Lo2d Chief Juſtice Hale complained of the Abuſe of Tn: 
fozmations, but not that they were unlawful. As to the Statute 
of Hen. 7. J do not think that the Star- Chamber was ſet up 
then, but was at the Common Law, and ſo Inkozmations in that 
Court, and others, were at the Common Law. So _— 

| | anding 


111 
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ſtanding the Repeal of 11 Hen. 4. by the iſt of Hen. 8. pet af- 
terwards the 32d of Hen. 8. of Maintenance, ſuppoleth, that 
Inſozmations ſill lap; and if it had been a new Thing, that 
Statute would have ſaid, that there ſhall be an Jnfo2mation fo? 
that Crime, and not that it ſhall be puniſhd by Inkozmation, 
which ſuppoſes Inkozmations to lie. You could never move to 
quaſh an Inkozmation againſt the Attozney, but an Indicment 
pou may. A Man may make a better Argument againſt TUrits 
of Enquiry, and new Trials, than againſt Jnfozmattons. 


Dolben Juſtice, There was an Inkozmation againſt Plowden, 
who was a learned Man, and a great Lawyer, and ik he had 
thought Inkozmations illegal, he would certainly have taken 
Advantage of it. | 

J confeſs, that in that long Interval of Parliament, which 
Sir Francis Winnington mentions, between the 5th and 16th of 
Car. 1. there were moze Jrregularities committed in this Court, 
than ever were befoze, Then the Buſineſs of Ship-Bonep was 
tranſaFed in this Court. 

The next Term after, this Queſtion was moved again. 


i Sawnd,zor, Chief Juſtice Holt. Infozmations were at Common Law, 
30” |. 128. and lo the Statutes do ſuppole : The Court of Star Chamber 
132.  * was taken away, becauſe the Crimes were puniſhable here. But 
a Crime committed in York cannot be puntiched here by Jndi#- 
ment, fo2 it cannot be removed out of the County, where all 
Indidments muſt be laid; ther ekoze it is only puniſhable here by 
Inkozmation. | 
In the Books of Entries there be Jnfozmations fo2 Per⸗ 
juries and Jntruſions againſt the Bailiff of Weſtminſter, and 
Keeper of the Gatehouſe, and pet they are no Dfficers of the 
Court. 
All the Court were of Opinion, that Inkozmations lap at 
Common Law. 


And ſee 1 Salk. 374- That where-ever a Matter concerns the 
publick Government, and no particular Perſon is intitled to an 
Action, there an Information will lie. | 
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A. 


Abatement. See Avowyp, x; 
F the Writ by Miſnoſmer in 
the Addition of a new 


O 
Dignity Page 302. 


2. Plea beginning in Bar, and conclu- 
ding in Abatement, good. 145, 146. 
3. Where the Defendant may plead in 
Abatement to the Declaration, where 


noc 144 


Acceptance. See Reſignation. 


1. Acceptance of a Thing in Satil- 
faction may be traverſed, and ſo 


may the Giving 1 86 
2. Acceptance of 51. in Satisfaction 
of Wages pleaded 136 


Action on the Cale. 


. Againſt a Common Carrier upon 
the Cuſtom of England 90 


2 — 


2. Againſt the Defendant for negli- 


gently keeping his Fire, held good, 
though the Declaration was uncer- 
tain Page 181 


3. For diverting a Watercourſe from a 


Mill, and Exception to the Dcclara- 
on in Arrett of Judgment 206 


4. Super ſe aſſumpſit, and do:h not {ay De- 
fendens ſuper ſe afſumpfit, good after 


a Verdict 396 

5. Marriage a good Conſideration to 
raiſe a Promile. 

6. Againſt the Poſtmaſter for the 1.015 
of a Letter, in which was an Exche- 
quer-Bill | 456 

7. For maliciouſly indicting the Plain- 
tiff at rhe Aſſizes 394, 405 

8. For ſcandalous Words ſpoken of a 
Tradeſman, viz. Tow are a Cheat, not 
actionable 398 


Addition. 


The want of the Right Name of 
Dignity abates the Writ 302 


Ad; 
Dad d d d d F 
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Adminiſtratoz, and Adminiſtration. 


See Mandamus. 


He may be compell'd by the Spiritu- 
. al Court, to, 1. Exhibit an Inventory, 
but an Executor cannot Page 247 
One Adminiſtration may be grant- 
ed by the Biſhop, 5 


2. And at the ſame Time another by 
425 


the Peculiar 
Leaſe for 98 Years if B. lived ſo long; 
he aſſigned the Term to C. who 


dicd inteſtate, the Grantee of the 
Reverſion entered before Admini- 5. 


ſtration. : 
De bonis non, & c. was taken out, 
and died ſeiſed, yet the Adminiſtra- 
tot may have a ſpecial Action of 
| Treſpaſs, for the Term had an Exi- 
ſtence as ſoon as Adminiſttarion 
was granted 384 
Adminiſtration durante minore &tate of 
an Executor ceaſeth at 17, aliter of 
one who is not Executor 395 


Admiralty. 


1. Though the Goods are ſold at 
Land, yet the original Cauſe on 
which ſuch Sale did depend ariſing 
on the Sea, gives the Admiralty 
Juriſdiction 141 


Admittance. See Copyhold. 3 


Advowſon. 


1. Grant of an Advowſon as appen- 
dant when 'tis in grols, 'tis void, 298 
Tho' confeſſed in the Pleading to be 
once in the Crown, yet the Plaintiff 
muſt at a Trial give ſome Evidence 
do ſhew it was fo 337 


lt — = 


- Alimony. Scc Coſts. 


— 


Amendment, 


1. May be made in the Entry of a Judg- 
ment where'tis the Act of the Court, 
but not in xe Term, Page 148 

. Furata not amendable „ 211 
. Record of N prius may be amend- 
ed by the Roll, but the Piſtringas 
muſt be tight 212 
Where a Declaration in Ejectment 
ſhall be amended 332 
Inſtruction right to a Curſitor, and 
he miſtakes or omits fomething, tis 
amendable | 17 
. Amendments are always made to 
ſupport Judgments, and not to ſer 
them aſide 69 
Where the Record of Nñ prius and 
Jurata differ in the Day, the Defen- 
dant cannot take Advantage of ir 
aſter a Verdict A 
Where the N prius-Roll ſhall not 
be amended by the Plea Roll 399 


Amerctament. 

1. Where a double Amerciament is 
good, where not good 6 
2. Diſtreſs might be taken for an Amer- 
ciament in a Court-Leet, without 
alledging Preſcription 127 

1 a Annuity. 
Debt will not lie for an Annuity 143 


Appeal. 


Where an AQ of Parliament gives an 
Appeal, the Fact as well as the 
Law is to be re-examined 


2.74 
But 


8 1 2 ye 


the Principal Matters. 


But that muſt be the laſt Reſort, for 
B. R. may compel the Juſtices to 
execute their Power, but they can- 
not reform their Judgment, Page 275 


Apprentice. — +: 10 


Diſcharged from his Maſter by a Seſ- | 


ſions Order; it was quaſhed, be- 
cauſe it was to diſcharge him from 
a Trade not mentioned in the Act, 
5 Elis. and becauſe the Juſtices 
have no Power but over ſuch Con- 
tracts which were made by their 
Authority | 139 


Attainder. 
Upon Reverſal of the Attainder, there 
is no Reſtitution of the Money which 


the King received by Virtue of 
ſuch Attainder 49, 61 


' Attomey: 


1. Action brought againſt him for ap- 
pearing without a Warrant 205 


2. Attorney of the Common Pleas may 


plead his Privilege, tho' he is in 
Cuſtody of the Marſhal of B. R. 
310 


gvowy. 


x. Abatable after a Verdict 29 
2. Where Cognizance is made for all 
the Matter, and Juſtification only 
for Part, 'tis not good 77 
3. One Jointenant avowed in his own 
Right, and did not make Cogni- 
zance as Bailiff to the reſt 150 


Sce Coparcener. 


4. Avowry need not be ſo certain as a 
Declatation Page 364 
5. If 'tis for Rent, tho' ſome is duc 
and ſome not, the Avowry muſt be 
abated 366 
6. Avowry for Services, he muſt make 
out his Title ia onnibus, becaule the 
Plaintiff in Replevin is to have a 
Retorn, and if found for the Avow- 
ant, it will be a perpetual Charge 
on the Land 365 
7. Damages in Avowry are not given 
in reſpect of the Rent for which the 
Diſtreſs was made, but for taking 
the Cattle 366 


See Seſſions, 3, 6 


Authozity. Ampire, « 


B. 


Ball. 


I. OT co be taken in Man- 
{laughter till after Clergy had 


3 HGH 
2. Was taken in Murder by B. R. in a 
particular Cale 327 


3. But denied in another Caſe 455 
4. If Common Bail is not filed by the 
Defendant in eight Days after the 
Retorn of the Proceſs, the Defen- 
dants forſeits 5 J. for which Forfci- 
ture the Court may give Judgment 
upon a Motion 391 
5. The Bail brought a Writ of Error, 
as well upon the original Judgment 
as on the judgment againſt them- 
ſelves on Sci Fa'; it was quaſhed, be- 
cauſe they are not Parties to the ori- 
ginal Judgment 397 


| Bank- 


1 TABLE F 
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Vankrupts. See Adion of Debt, 8 


Barons. 


The Ancient way of making them, 
and what a Barony is by Law 


Page 65 


Baſtardy. See Juſtices of Peace, 6, 11 
Barretry. 


On an Indictment of Barretry, the 
Defendant muſt have a Note of the 
Particulars, that he may know 
to What to anſwer 


Bill of Exchange. Vide 314 


Action thcreon, without ſaying Com- 
mercium habens, tis good 367 


Bond. 


Where an inſenſible Word in the Ob- 
ligation ſhall make it void, where 
not ; „ 

Where an impoſſible Date ſhall make 
it void 


Byp-Lam. 


1. By Law to conſine one to take | 


Freedom in London of a particular 
Company excluſive of all the reſt, 
not good 106 
2. Penalty may be impos d for Breach of 
a By-Law, to be levied by Diſtreſs, 
but cannot commit for diſobeying 
it A 157 
3. A Fine may be ſer, and an Action of 
Debt brought to recover it 
I 


18 | 


285 | 


* 


4. Power to make By- Laws, is inclu- 
ded tacitly in the very Act of In- 
corporation Page 439 

5. By-Laws, where good, whete not, 

104 
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C. 
Capias Qtlagat. 
P Ro fine taken away by Statute 5 G- 
6 Will. and the Fee of 65. 84. gi- 
ven for it, on ſigning Judgment in 


Treſpaſs, Ejetment, Aſſault or Falſe 
Impriſonment 285 


200 


Carrier. See Action on Caſe, 1 


Trover and Caſe brought againſt him, 
not good 91 


Church ⸗ warden. See Pandamus, 8 


x, He is a Temporal Officer, and a 
Mandamus will \lie to the Archdea- 
con ro {wear him 325 
2. They are not a Corporation with- 
out the Parſon 395 


Clerk of the Peace. 


The Statuteof 1 Will. makes no Altera- 
tion in the conſtituent Part, but in the 
Qualification of the Perſon, and 
Duration of his Eſtate 388 


Commitment, 


1. For a Fine, upon a Retorn of an 
Habeas Corpus it appeared to be to 
the Gaoler of Newgate, it ſhould be 
to the Sheriff 19,21, 320 

2. By a Secretary of State doubted 
whether good, but by the Privy- 

Coun- 


the Principal Matters. 


Counlel tis good Page 81 
3. Where it muſt be upon Oath, and 
where it may be otherwiſe 81, 84 
4. Commitment ſor aſſiſting one to 
eſcape, who was in the Cuſtody of 
a Meſſenget for High Treaſon, and 
doth not fay what Species of Trca- 


{on 8 5 
5. Till he paid a Sum of Money, good 
296 


6. Till he conform to the Authority 
of Commiſſioners of Bankrupts, not 
good 399 

7. Retorn to a Commitment by Com- 
miſſioners of Bankrupts, void, be- 
cauſe they did not retorn the Intec- 
rogatoties which they had prepared 
and tendered to him ready _ 

36 

8. Tis incident to a Court of Record 
to commit for a Comtempt 160 

9. Court of Aldermen of London com- 
mitted one for a Comtempt for not 
taking on him the Livery, it ought 
to be Sheriff 162 


Common. Tenants in Common. 


x. Cannot join in an Action BY 
2. Cannot make joint Cognizance in 
Replevin 25 
3- May join in an Avowry for Da- 
mage Feaſant, and likewiſe for a 


Treſpaſs 27 

Continuando. Sce Treſpaſs. 
See Inditment, 16 

Conſtable. Notice, : : 


Action againſt him for quartering a 
Soldier at an Houſe at Tunbridge- 
Wells, where People uſually lodged, 
and had Stables for Horſes; but 


NEE — 


was neither Common Inn. or Alc- 
2 
houſe Page, 429 


Conſideratian. 


In an Action on the Cuſtom of 
Merchants, there is no Conſideration 
averrcd 307 


Conlpiracy, 


Againſt rwo, and one is acquitred, the 
Verdict falſifies the Declaration 
234, Vide 407 


Coparcener. 


One Coparcener cannot avow for a 
Moicty of the Rent before Partition 
made 141 


Copphold, 


1. Cannot paſs by Deed 245 
2. Cannot be ſurrendred at a Day to 
come 207 
3. Admittance of a Tenant for Life is 
the Admittance of him in Remainder 
306 

4. Whether Copy hold Lands are De- 
meſnes of a Manor 2 44, 378 
See Erro, 3 

Colts, 3 Crecution, 3 


1. Allowed to a Feme Covert in the 
Spiritual Court on a Sentence for 
Alimony, the Husband cannot re- 
leaſe it 71 

2. In Treſpaſs for breaking his Cloſe 
and Soil, no more Colts than Da- 
mages; but for ploug hing the Soil, full 
Colts 74.315 

3. By a private Act of Parliament on a 
Trial between two Inhabitants of 
Newcaſtle, where the Damages do 
Eeeceee not 


"I TADLE 


not exceed 40s. the Plaintiff ſhall | 
have no Judginent, but the Defen- 
dant ſhall have Coſts; yet if judg- 
ment is given, and 303. Damages, 


in Aſſumpfit, where two Breaches arc 
alligned, and one ill, and Damages 
entire, the Plaintifi ſhall not teco- 


ver Page 366 


the Defendant ſhall have no Coſts, 
becauſe the Judge of the Inferior 
Court ought to have directed the Ju- 
ry to find for the Defendant, Pag. 367 
Writ of Error on a Judgment in 
Ireland, affirmed here in B. R. cannot 
be executed here for Coſts 421 


Covenant. 


For conveying Lands to a Man and 
his Aliens, Breach is that he did 
not convey to him without men- 
tioning his Aſſigns, good 133 

. To pay Rent, the Breach aſſigned 
for Non-payment of certain Sums, 
and the whole did not amount to {o 
much as demanded, yer Damages 
{hall be had for ſo much as was 
proved 213 

. To pay ſo much per Chaldron for all 
Coals laden either at Newcaſtle, or on 
the River Tyne, Breach that they were 
laden infra Portum de Tinmouth, but 
doth not ſay the River Tyne, not 
200d 352 


Countp⸗Palatine. 
Plea to the juriſdiction of a County- 


Date. 


1. Of a Bond, where it is impoſlible, it 
makes the Bond void 285 
2. If the Year of the King is impoſſible, 


yet if the Year of the Lord is right, 
tis good 285 
Debt. Sce Bp⸗Law, 3 


1. Whether Debt or Detinue will lie 
for Goods forfeited by Act of Par- 
liament 193 


3. Againſt an Heir on the Bond of his 
Anceſtor | I22 
3. For Rent due at ſeveral Times, and 
in caſting up the whole, ir appear'd 
that the Plaintiff had declared for 
more than was due, he may recover 
for the Reſidue 214 
4. By a Common Informer on a Penal 
Statute muſt be brought in the 
County whete the Offence was 
committed, 225 
5. On the Statute for not appearing, 
and giving Evidence at the Aſſizes 


355 


Palatine, how to be pleaded 144 
Court-Leet. 
See concerning ſuch Court 129 
Sec Amerciament 2 


OY 
Damages 


Annot be recovered in an Action 
of Treſpaſs for a Time to come, 287 
| | 


| 7. Againſt a Mayor for a falſe Retorn 


6. This Action will not lie for Money 
won at Play 13 


of a Member of Parliament 312 
8. By Aſiznees of Commiſſioners of 
Bankrupts, without ſaying they gave 
Notice to the Defendant, of the A 
fienment 444 


9. For a falſe Retorn of a Member to 
Parliament 312 


Deer 


* 


the Principal Matters. 


— 


Deer⸗ſtealing 


. Conviction thereon doth not appear 
whether on Confeſſion or Evidence, 


yet good 447 
2. Another Conviction on Deer-ſteal- 


ing 321 
Demcſnes, 


Of a Manor, what they arc 
Sce Copyhold 


Demurrer. 


245 
4 


1. Special Demurrer to an Indebitatus 
afſumpfit 131 
2, No Cauſe of Demurrer where 
ſpecial Matter is pleaded, amounting 
to the General Iſſue 18 
3. After Joinder in Demurrer, the 
Party cannot waive it, and plead the 
general Iſſue 18 


Detinue, 


Will lie for Goods forfeited by Act 
of Parliament 193 


Devile. 


x. Of the Rents and Profits paſſeth 
the Land | 102 
2. Of Rents and Profits to the Wife to 

be paid by his Executors, is a Deviſe 

to them in Truſt for the Wife, 63 

That his Executors ſhall have the 

Overſight and Doing of his Lands, it 

paſſes no Intereſt 102 
4. That the Overſeer of his Will ſhould 

receive, ſet and let, for his Son, he 

cannot make a Leaſe for Years by 
theſe Words ibid. 
5. That the Mother ſhall take the 


| 


Profits till the Son is of Age, ſhe 
2 0 


| 


being then a Widow, atter;yards 
marries, and died before her Son 
came of Age, the Husband ſhal! 
not take the Profits, becauſe no 
Intereſt paſſed by this Deviſe to his 
Wife Page 102 
Where there ſhall be a Deviſe by 
Implication, where not, 102,103 
To Vn. ter Life, then to N. and his 

Heirs, and if he dic without Heirs 

of his Body, then to R. This is an 

Eſtate-Tail in N. 267 


Dilcontinuance. 


A Plaintiff cannot diſcontinue his 
Action after a Verdict; if he doth 
not like his Damages, he may do 
it after a ſpecial Verdict argued at 
Bar, and after Demurrer joined, 
bur not after tis argued 208 


Diſtreſs. 


1. Whether the Tackle of a Ship may 
be diſtrained for a Toll 359 
2. What Things are privileged from 
Diſtreſs ibid. 
3- Diſtreſs for ſome Rent due, and 
ſome not due, the Diſtreſs is reſcued ; 


the Plaintiff ſhall never recover 


Damages for that which is not due, 
being reſcued 366 


Oower. 


Whether a Woman ſhall be endowed 
of any Part of that which is Caput 
Baronie 65 


— hi 


6. 


— — 


. 
Eccleſiaſtical Court. 


i. IN what Caſes they may be prohi 
bired, though they have Cogni. 
Zance of the principal Matter 70 
2. 3. N 


— 
— 


1 TABLE. 


?. B. R. will not prohibit a Suit there 
for ProCtors Fees Page 242 


Enquiry. 


Upon a Nonſuit in Replevin, but no 
Damages given, the Court granted 
a Writ of Enquiry 76,77,118 


Erro2, 


1. Writ of Error will not lie on an 
Award of Execution on a Sci Fa 

| 230 

2. Error to reverſe a Fine, one of the 
Parties to the Fine was left out of the 
Writ of Error, it cannot be quaſhed 
for that Reaſon, but it may be dil- 
continued, though that is ſeldom 
done 67 
3. No Coſts in a Writ of Error on a 
Reverſal, tis only when 'tis i» dila- 
tione Executionts 67 
4. Error on a Judgment in B. R. pending 
in the Exchequer Chamber, may be 
pleaded in Abatement to an Action 
of Vebt on that Judgment 68 

5. In a Writ of Error all the Parties 


to the ſirſt Judgment did not join, 
cis amendable 69 
6. Aſiden: for Afidunt being a Miſtake | 


continuing the Proceſs, for he ſhall 
be in Execution at the Suit of the 
Party Page 202 
2. Debt on an Eſcape after Commir- 
ment, and doth not conclude pro! 
patet per Recordum, tis but Matter of 
Form 8 
3. Debt on Eſcape, the Sheriff ſhall 
not take Advantage of an erroncous 
Procels | 413 
4. Gaolcr as well as Sheriff is anſwera— 
ble for an Eſcape 416 


Evidence, Sce Debt. 5 
1. Depoſitions were taken by a Mayor, 
but not in the Preſence of the accus'd, 
the W itneſs who gave thoſe Depoſi- 
tions died, they ſhall not be read 
in Evidence againſt the Criminal, 
becauſe not preſent when they were 
taken before the Mayor 164 
2, Examination of a Witneſs before a 
Juſtice of the Peace, may be given in 
Evidence at a Trial 164 
3. Proof of a Jointure-Dced, which 
was loſt, was given by Memorials, 
that once there was ſuch a Decd 
211 
4. Depoſitions in one Cauſe may be 
given in Evidence in another 


in the Judgment it ſelf on a Writ of 5. A Man ſtood in the Pillory, then 


Error brought, it was held good 


324 

Before the Record certified one of the 
Ptaintifls in Error died, it mult be 
ſuggeſted on the Roll, and Execuri- 


on pray'd againlt the Survivors, 338 
Elcape. 
1. Debt, and not Caſe, lies againſt a 


Sizeriit for an Eſcape of a Perſon 
taken on a Capias Nlegatum without 


? 


came a general Pardon, he was ad- 
mitted to be an Evidence 16 
6. Standing in the Pillory for a Libel, 
a Man may be a Witneſs, but ſtand- 
ing there for a Forgery he cannot, 
becauſe tis an infamous Judgment 
| | / 
7. Minutes taken before e 
ners of Exciſe ſhall not be given in 
Evidence to Commiſſioners of Ap- 
peals where che Witneſſes are li- 
ving 272 


Et- 


the Principal Matters. 


6-7 
Cxception. 


Where it ſhall be tacitly included in 
a Law Page 441 


Exchange. 
Debt will not lie on a Bill of Exchange, 


Exccution. 


1. Sheriff ſhall not take Fees for exc- 
cuting a Judgment in an inferior 
Court 97 

One in Execution gives a Warrant 
of Attorney when there was not 
any Attorney prelent ; tis good to a 
third Perſon, but not to the Party 
himſelf 92444 

„ Wrir of Error on a Judgment in 
Ireland, and the judgment affirmed ; 
it mult be executed in Jrelazd, and 
not here, for Coſts 421 

Two Fi. Fa's delivered to the Sheriff 
on the {ame Day, who made out a 
Warrant on thar which came laſt, 
and executed it by leiling the Goods; 
the Sale is good 377 


Exchequer. 


power of that Court over the King's 
Treaſure 48 
The Oath of the Treaſuret, and Na- 
ture of his Office 50, 58 


Erecutoz. 


1 Debt againſt her, ſhe pleads that 
Adminiſtration was committed to 


ſhe was Executrix; the Plea is good, 
Page 136, 145 
2. Difference where the Defendant is 


ſued as Executor, and whete as 
Adminiſtrator 145 


Euxpoſition of Tos. 
Where the Word Ye makes an 

Indictment incertain 137 
Where the Word Anzlice ſhall be 
„„ 178 
. Where the Word Nuper ſhall not 


relate to a Time paſt, but co the 
Time of declarin 179 


Where a vr. ] ſhall be rejected 28, 29, 
181 


9 
Fees. 


. Rog ots Fees may be recovered 


in the Eccleſiaſtical Court 242 
2. Sheriffs Fees not allowed for cxe- 


cuting a Judgment obtained in an 
inferior Court 97 


Fl. Fa. Sec Execution. 
Fine. 


The Husband entitled to be Tenant 
by the Curteſy levies a Fine with - 
his Wife; "tis extinguiſhed 67 


Foxgery, 


Convicted for Forgery, and ſtanding 
in the Pillory, cannot be a Witneſs, 


75 
Fozmedon. 


In Remainder, you muſt ſhew that the 
Tenant in Tail is dead without [fue, 


her, and doth not traverſe that 


Fffffr 


as well as the Iſſue in Tail 17 
G. Gaming. 


ü- — 


— 


— 


— . —— 


G. 


Gaming. See Debt, 6 


1. I HE Statute of Gaming pleaded, 
: and wherher a Wager is with- 
in that Law Page 1 
Debt will not lie for Money won 
at Play 13 
One loſt above 1001, at Play, and 
drew a Bill on a third Perſon to 
pay it, who accepted it; an Action 
was brought againſt the Acceptor on 
his Refulal to pay ; not good, but 
within the Statuce of Gaming, 
I75 

More than 100 J. muſt be loſt to one 
Perſon, and at one Sitting; for if 
loſt to ſeveral Perſons, though at 
one Time, 'tis not within the Sta- 


tute 351 


N 


Goaler. See Eſcape. 


Gzants of the King, 


1. Of his Revenue on rhe Duty of 
Exciſe | 31 
2. Where it may be taken to two 
Intents, one good, and the other 
not, it ſhall be conſtrued to ſuch 
Intent as makes the Grant good, 
ol 

3. Where his Intention appears Ne 
the Thing, it ſhall paſs 394 


—_— 


H. 


Pabendum. 


I. Lauſe after the Haubendum Ex- 


planatory of the whole 26 | 
2 


the whole Frame of the Decd, tho 
it doth not agree with the Premiſſes, 
Page 268, 269 


Habeas Cozpus. 


1. What Retorn muſt he made on ig 
upon a Commitment 1358 
2. Whilſt the Retorn was debating, 
the Party was bailed 23 


3. The Rerorn muſt be particular and 
certain 83 


Veit. 


Where Riens per Diſcent is a good Plea 
for the Heir, and where not 112 


PHundzed⸗Court. 


Derived out of the County- Court, 
| 254 
ÞtiSband and Mike. 


The Wife recovered Coſts in the Spi- 
ritual Court, which the Husband 
releaſed, and ſtil] ſhe proceeded in 
that Court for the Coſts; if the Ali- 
mony is allowed he cannor releaſe 
the Coſts 71 


Hunting. See Treſpaſs. 


Juditment. 


| I.CErtting forth an Intention to com- 


mit Treaſon, tis finable 207 


2. For a Reſcous, and the Retorn of the 
Sheriff 218 


3. For 


the Principal Matters. 


5 For ſelling Low- Wines in a Cellar, | Debt againſt 
Contra formam Statuti, 3 & 4 Willi, | 


Paze 12 

4. Againſt a Miller for taking exceſſive 
Toll, nor quaſhed, though it was 
not ſaid jurat' & onerat, for B. R. doth 
not quaſh Indictments for Oppreſ- 
ſion or Extortion 13 

5. For a Deceit 18 
6. For abſolving Traitors who ſhew'd 
no manner of Repentance 363 
7. For not watching with a Conſtable, 


393 


an Executor of an InfantC 
for Money /ent the Teſtator, and 
ſome laid out for Neceſſaries; tis 
"tis not good for the Money lent, 
Page 368 


See 


Debt 4. 


For conſpiring to marry an Heir to a 
Woman of mean Fortune 211 
May bring an Action of Detinue for 
Goods for feited by Act of Parlia- 


Inkozmer and Inkozmation. 


8. The Facts in an Indictment muſt be 
certainly alledged 41 
9. For ſuffering one to eſcape, it wall 
appear that he was lawfully com- 
mitred 416 
10. For a Forgery, quaſhed for Incer- 
tainty 137 
It. For Recuſancy, ſhall not be quaſh- 
ed for want of Form 141 
12. For ſelling of earthen Ware in a 
Corporation, contrary to the Statute 

i & 2 Ph. & Mar. not good in Seſ- 
ſions 149 
13. In Seſſions againſt Overſeers of Poor 
for not accompring 179 
In Seſſions for {peaking contemp- 
tible Words of Magiſtrates 203 
1 5. Mi a for a Capiatur, the Inditment 
was reverſed _ 341 
16. Againſt a Conſtable for not taking 
on him the Office 96 


1 


Inducement. 


Tis but Matter of Form, and not ma- 
terial 9 


Inkant. 
Appearing by Attorney, and ſuffering 


| 


Inventoꝛp. 


ment 193 
Information at Common Law for a 
Perjury 342 


Inkerioꝛ Court. 


Indebitatus aſſumpfir Quantum meruit; 
bur doth not ſay infra Juriſdicbionem 
Curie, only in the firſt Promiſe 78 


Innuendo. 


The Office of an Innuendo, where tis 
explanatory, where not 346, 347 


Intention. 


To commit Treaſon is puniſhable by 
an Indictment and Fine 207 


See Adminiſtration, 1 

Prohibition, 4 
Joinder in Atton, 
What Actions may be joincd, what 
not 92 


Tenants in Common cannot join in an 
Action 11 


a Common Recovery, it was rever- 
ſed 209 


Join- 


— 


{4 TABLE: 


Jointenants. See Avowwy., 3 


1. Need not ſever in Avowry, but if 
Rent is behind, one may avow in 
his own Right Page 72,150 

2. One Jointenant may receive the 
Profits for all the reſt, and his Re- 
ceipt is good 72 

3. He cannot bring Debt alone for 
Rent, but he may diſtrain alone, 
and avow in his own Right, and as 

Bailiff to the other 73 


Iſſues. 


What the Iſſues are which a Sheriff 
mult retorn 114 


Judgment. See Capias p20 Fine. 


Muſt not be ſigned till 4 Days after the 
Poſtea retorned 205 

Where an Attorney need not be preſent 
when a Judgment is confeſſed 144 


60 See Examination, | 
Juſtice of Peace. Bandamus. 4 
1. Have no Juriſdiction in Seſſions to 
puniſh an Offence created by any | 
Statute, unlels they are named 149 
2. Make an Order to remove a poor 
Man, and do not lay that it was up- 
on Complaint of the Church-wardens 
and Overſeers of the Poor, quaſhed 
for that Reaſon 149 
3- Order of two Juſtices quaſhed at 
the Seſſions, and the Seſſions Order 


being removed into B. R. that was | 


quaſhed, and the firſt Order con- 
firmed; the Perſon removed, came 
back to the Place from which he 
was removed; he may be (ent to the 


Houle of Correction 163 | 


2 


— 
—— 


4. May take Examination of Crimi- 
nals by Vertue of his Office, Pag. 164 
Make an Order for Removal, and aſ- 
ſign a Cauſe incertainly, it ſhall not 
be quaſhed for that Reaſon, becauſe 
they are not bound to aſſign any 
Caule 204 
. Order for removing a Woman dc- 
livered of a Baſtard, not good 204 
. Order of two Juſtices ſuperſeded 
only by the Scſſions, the Order of 
Seſſions was quaſhed in B. R. be- 
cauſe the Seſlions have Power to 
quaſh or affirm. but not to ſuper- 
ſede 208 
May direct Warrants to any one to 
execute 81 
Directed a Warrant to a Conſtablc 
in one Pariſh to execute it in ano- 
ther, good i bia. 
10. May be compelled by Mandamus 
to ſign a Poors Rate 275 
11. Order a Sum in groſs to maintain 
a Baſtard- Child, tis ill 419 
12. It muſt appear in the Order, that 
it was a Baſtard 420 
13. Upon a forcible Entry they muſt 
give Reſtitution immediately” 444 
I 4. Quorum unus muſt be in an Order 
for removing a poor Man, or 'tis 
naught e 
15. They muſt appear to be Juſtices of 
the Peace in the Order it ſelf 322 
16. It muſt appear in the Order that 
the Place to which a poor Man is 
removed, is the Place of his laſt 
lawful Settlement 325 


Juſtification. Sce Treſpaſs, 


5. 


— 


K. 
Ring. 
AAM charge his own Revenue by 
his Grant £75 53 
L. Leaſes, 


the Principal Matters, 


L. 


Leaſes. 


1. T JOwer to make Leaſes by Deed 

indented, and the Party made 
a.Leaſe of a Copyhold which doth 
not pals by Deed Page 245 
Leſſee holds over his Term, Tre(- 
paſs doth not lie without an actual 
Entry 384 


Libel. 


. What ſhall be a Publication of it, 
what not 165 
Reading a Libel is not a Crime; 
But if one repeat, and another 
writes, it is the Writer who may 
be properly ſaid ro make the * 

167 


Liberate. 


. Granted upon a Petition to the 
King himſelf, but not to the Barons 
of the Exchequer 48 
It is a Writ of Allowance, and gi- 
veth no Juriſdiction 58 
Action of Debt will lie on a Libe- 
rate 62 


Limitation [of Aitons.] 


Aftet ſix Years, a Debt due by the 
Teſtator was demanded of his Exe- 
cutor, who reply'd, Prove it, and 7 
will pay jou; this is a new Promiſe, 
and not within the Statute 426 
aAcknowledgment of a Debt within 
ſix Years, tho no Promiſe made of 
Payment, is an Evidence of a Pro- 


mile 426 


| 


London⸗Cuſtoms. 


Cuſtoms thereof againſt Law, Page 


75 93 
Cuſtom to commit for refuſing ro 


take upon him the Office of a Li- 
very-man 160 


. Court of Aldermen have Power to 


impole a Fine on a Sheriff choſen by 
them, and refuſing ro hold 440 


— \ 


GA W > Vo 


9. 


Return, that Non fuit debite ale iS 


M. 


Pandamus. 


O reſtore nine Perſons to be 
Common: Council- men, not 


good for ſo many It 


too general, it ought to be poſitive 
that Non fuit electus ibid. 


. Toreſtore a Man to be a Burgeſs 


of a Corporation 256 


To a Juſtice of Peace to ſign an 


Aſſeſſment for the Poor 275 


To a Corporation to chuſe Officers 


ibid, 


Io reſtore the Enſigns of Mavoral- 


ty to a ſucceeding Mayor, withour 
laying, Vel cauſam nobis ſgnificetis, 
good 


1 
Io admit a Town- Clerk, the * 
turn was inſufficient 318 


. To an Archdeacon to {wear a 


Church-warden, and the Return, 
that he was minus halilis, it is not 
good 5 325 
To the Spiritual Court to grant 
Adminiſtration 374 


10. To a Mayor to admit one to his 


Freedom who had ſerved an A ppren- 
ticeſhip 402 


Geggee 11. To 


A TABLE of 


11. To a Maſter of a College to ad- 
mit a Fellow = Page 404 
12. To a Viſitor of a College to re- 


ceive an Appeal upon the Expulſion 
of a Fellow 452 


Manoz. 


Copyholds ate Parcel of the Demeſnes 
of the Manor 244, 378 


_ Marriage. 


1, The Brother married his Siſter's 


Baſtard 168 
2. The Degrees prohibited in Mar- 
riage ibid. 


3- Promiſe of Marriage is a good 
Conſideration to raiſe an Action on 
the Refuſal of either Side 411 

4. Marrying his Wife's Siſter's Daugh- 
ter, not within the Levitical De- 
grees, but his own Siſter's Daugh- 
ter is 448 


A wrong Venue in a proper County is 
aided, but not where the Jury are 


of a wrong County which tried the 
Cauſe | 405 


Ponſtrans de Dzoit. 


Where, and in what Caſes it lieth 57 


Murder. 


x. Special Verdict found for Killing a 
Man 288 
2. Doing an unlawful Act, or any 
other Thing, with an ill Intent, 
and Death enſuing, it is Murder 
289 


3. But then it muſt be done with De- 
liberation Page 292 
Though ſuch Intent did not ex- 
tend to Killing, and though the 
Party killed was doing an unlawtul 
Act himſelf 2890 
4. Killing without Provocation, the 
Law ſupplies the Malice itid. 
5. The Definition of Murder 291 


N. 
Noncuit: 


T Common Law, a Plaintifi 
might ſuffer a Nonſuit after a 
Verdict, if he did not like his Da- 
mages; but that is now rcimcdicd 
by the Statute 2 H. 4. 208 


Notice. 


Where it is neceſfary to be given 
to one Who is choſen Conſtable ar 


a Court-Leet 96, 129 
Where it muſt be given to a Mem- 
ber of a Corporation before he is 
disfranchiled 257 
. Where ic muſt be taken by one 
who is choſen Sheriff of London 
before he ſhall be fined 44% 
In Debt by Aſſignees of Commii- 
ſioners of Bankrupts, Notice is 
neceſſary to be given of the Aſſigu- 


ment 444 


Notice by Implication, and not in 


Writing, not good to make a Set- 
tlement „ 310 


JJuſance. 


A prohibitory Writ was directed to 
the Players, reciting, That erecting 


4 the 


— —— — —— a 


the Play-houſe was a Nuſance ; 
but rhe better Way is to proceed by 
Indictment Paze 142 


O. 


Daths. Sce 316, 402, 431. 
Ollice and Officers. 


Hether the Cenſor of the Col- | 


lege of Phyſicians is an Office 
of Truſt, and fo obligeth him to 
take the Oarhs 431 


See Juſtices of Peace. 


x. For Contribution to Scavengers 
Rates, good 68 
To remove a poor Man, there muſt 
be an expreſs Contract of Hiring 
between the Maſter and Servant, 
and not by a third Perſon in Be— 
half the Servant 328 
. Indictment for diſobeying an Or- 
der for the Relief of a poor Man a4 
Generalem Seſſianem Pacis, and doth 
not (ay, Quarterialem, not good 329 


Ozders. 


2. 


Dverlecrs of Pooz. Sce Indickment. 


1. May be indicted at Seſſions ſor not 


accounting 179 
2. Mandamus to make them account, 

it muſt appear that they could not 

have the ordinary Remedy 421 


Outlawzp. 


I. In a perſonal Action, the Cattle of a 
Stranger levant and couchant on the 
Lands of him who is outlawed may 


be diſtreined for the Debt, by Ver- 
tue of a Levari facias 


the P incipa 


117, 118 


{ Matters. 
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2. For Reculancy revetſed for want of 
Form Pane 141 
3- After judgment, and Perſon taken 
by a Capias Nlegatum, and then c(- 
caped ; tho' the Capias is at the Suit 
of the King, yet the Priloner ſhall 
be in Execution at tlie Suit of the 
Party, and not at the Suit of the 
King, for Contempt of his Laws 
2CO 

4, The Defendant imparled, and be- 
fore the next Term the Plaintiff was 
outlawed : Then the Defendant 
pleaded the Outlawry in Bar, with- 
our ſaying, aſter the laſt Continu- 
ance I2 
5. Goods ſeiſed into the King's Hands 
in an Outlawry, no Reſtitution after 


Reverſal 61 
P. 
Pardon. See Evidence, 5 
Jarli Debt 9 
Parliament. 0 See D one 


Perjurp. 


The Difference between Perjury ar 
Common Law, and on the Statute 


348 
Plea. 


1. Beginning in Bar, and concluding 
in Abatement, good 131 
2. Muſt have its proper Concluſion 
146 

3. Where Iſſue is joined on an ill Plea, 
and a Verdict for the Plaintiff, hc 
ſhall have Judgment, for the Defen- 
dant ſhall not rake Advantage of 
his ill Pleading 227 

4- Debt 


ATA 


BLK 


g. Debt upon an Eſcape, ſetting forth 
a Commitment, and doth not con- 
clude Prout patet per Recordum, it is 
bur Matter of Form Paze 9 

5. Damnificatus pleaded, and doth not 
ſhew how, yer it 1s good 243 

6. Pleas amounting to the general 
Iſſue, where good 253 

7. Where not good 314 

8. Pleas to the Juriſdiction, &c. are 
not foreign, and therefore not to be 
put in an Oath 335 


Poſſeſũon. 


Telling Part of the Money in a Gold- 
{mith's Shop, and putting it up in 
his Bag, carries the Poſſeſſion to 
the Receiver, and if ſtole before all 
is told, he, and not the Goldſmith, 
muſt loſe it 399 


Pꝛomiſe. 


Not in Writing, whether within the 
Statute of Frauds 205 


Prohibition. 


1. To the Eccleſiaſtical Court for 
Proctots Fees not granted 242 
2. Denied to that Court where the 
Libel was for Tithes, for Agiſtment 
of Cattle ploughing in one Pariſh, 
and depaſturing in another 96 
3. To that Court for marrying his 
Siſter's Daughter 168 
4. To that Court where they compel- 
ed an Executor to exhibit an lnven- 
to y. in order to a Diſtribution 247 
5. To chat Court for citing out of the 
Diocels 238 
6. To the Commillioners of Apprals 
upon the Act of the Exciſe of Beer 
aid Ale 


7. To the Spiritual Court, on a Libel 
for not paying a Rate to repair the 
Church and a Watch-houſe Page 447 

To that Court for marrying his Wife's 
Siſter's Daughter 449 


1P200f., 


Doth not ſay what Proof, it muſt be 
ſuch as is allowed by Common 
Law 258 


P2operty. 


1, Whether a Man can have a Pro- 
perty in a Negro, or not 139 
2. The Property of Goods forfeited 
by Act of Parliament is veſted in 
the Informer, by bringing the Action 
even before the Seiſure 194 


Q 


Quare Impedit. See 291, 298, 
335, 336. 


R. 


272 | 


Recuſancy. 
Utlawry thereon may be revers'd 
for want of Form; but an In- 
dictment or Information for it ſhall 
not be quaſhed tor that Reaſon 1 41 


Recovery Common. 


1. Reverſed, becauſe ſuffered by a 
Feme Covert under Age, who ap— 
_ peared by Attorney 209 
2. Can't be ſuffered ro bar an Intail 
where there is an Eſtate for Life in 
Joinrure, without her joining 

2 


211 
3. Re- 


the Principal Matters. 
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3. Reverſed on a Writ of Error, bur 
the Recoveror had no Title, chere 
being a Remainder-Man before him 
that Reverſal was reverſed, Page 396 


Replevin 
Y Tenants in Common, 25, 26 
By Jointenants. 71, 72 Cc. 


At Common Law, Replevin was 
made by Writ of Fuſticies, and not 
by Plaint, which is a quickerRemedy 
given by the Statute V. 1. Now if 
a Sheriff could not make Replevin 
in his County-Court, but by Writ, 
a Cuſtom for a Steward of an Hun- 
dred-Court to grant Replevins out 


of Court, muſt be void, becauſe 


the Hundted-· Court was derived out 
of the County-Courr, 


Replication. 
Where good with a Proteſtandoe, 136 
Reſcous 


Exceptions taken to a Retorn of Rel- 
cous, 218 


Reſignation, 


To a Proctor, doth not make rhe 
Church void without the Acceptance 
of the Biſhop, 388 


Retoms, 


To Mandamus mult be certain, 259 


8. 
Scire Facias. Sce Erroz, 


1 


Gainſt the Bail, the Defendant 
A pleaded, that the Principal died 


254 


ö 


— 


"i, 


| 


_ 


before the Retorn of the Capias - : 
ſatisfaciend', which might be the 
Alias Capias; ir ſhould be before rh 
Retorn alicujus Capias Page 167 
Judgment againſt the Defendant; 
and on a Teſt atum Sci La againſt tho 
Tertenants, there was a Judgmenr 
againſt them; then the Delcadant 
became a Bankrupt, and the Com- 
miſſiopers aſſigned the principal 
Judgment to one F. which was cn- 
rer'd by Leave of the Court to cn- 
title him to the Benefit of the Judg- 
ment upon the Sci Fa without bring- 
ing a new Sci” Fa 88 


Seſſions. 


Juſtices in Seſſions cannot try an 
Indictment for ſelling Earthen Ware 
in a Corporation by an Inhabitant 
elſewhere, at a Fair held there, up- 
on Stat. 1 & 2 Ph M. c. 7. 149 
Order of 2 Juſtices for Diſcharging 
an Apprentice confirmed at the Hel- 
ſions, but quaſhed in B. R. 139 
Se ſſions quaſh an Order of two ju- 
ſtices on an Appeal, and the ſame 
Seſſions ſuperſede their own Order, 
and confirm the Order of the two 
Juſtices: Tis wrong, becauſe they 
had executed their Authority be- 


fore | 396 


4. Order quaſhed, becauſe it was made 


originally there 397 
poor Man was askd in a Parith 
Church: It makes no Settlement 
without Notice in Writing, for the 
Explanatory Act, 3 & 4 Wil, can- 
not be taken by Equity 45-4 
6. Order of two Jultices'ro remove 
one from Jarrow to Henden, where 
he had a Frechold, was quaſhed on 
an Appeal: Then Harrom (ends him 


0 
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to Ricelip by the like Order of two 
Juſtices, which was affirmed upon 
an Appeal : Then Ricelip, by an Or- 
der of two Juſtices, ſend him to Hen- 
den again; that Order was quaſhed 
on an Appeal, but affitmed in B. R. 
for tho the Juſtices had executed 
their Authority between Harrom and 
Ricelip, yet that ſhall not conclude 
Ricelip from ſending him to a third 
Pariſh where he had a Frechold, 


Page 417 2. Service of a Citation thereon, good, 


7. Seſſions order the Payment of Ser- 
vants Wages, and commit a Man 
for not performing it; 'tis wrong, 
for they ought to indict him for d1!- 
obeying their Order 419 


Sheriff, See Eſcape 1,3 


In London if choſen, and refuſing to 
hold, may be fined; and if an Indebi- 


tatus aſſumpſit be brought fot the 
Fine, tis not good 444 


If a Court - Leet cannot impoſe a Fine 
on a Perſon who is not in Court, 
but may have him amerced 130 


Statute. 


1. Where it creates an Offence, and 
impoſes a Puniſhment, yer another 
Remedy may be proſecured 179 

. Where ir creates an Offence, you 
muſt conclude contra formam Statuti; 
bur if it was an Offence before, and 
you make ſuch Concluſion, yet tis 
{till good 308 

. Where it creates an Offence, and 
adds no Penalty, the Action brought 
againſt the Oflender muſt be Qu; 


3 


_ n 


tam, Ec. and lo it may be where a 
Penalty is given; for tis aContempt 
to the Law, and a Fine is due, 


Page 313 
Though miſrecited, if there is ſufficient 


recited for the Plaintiſf's Cale, tis 
well enough. 


Sundav. 


1. Arreſt thereon, where good, 95 


450 
Surpluſage. 


What is immaterial ſhall be rejected as 
Surpluſage 303 


Surrender. 


Of a Copyhold cannot commence at 
a Day to come 267 


** 


b 9 
Tail. 


Pr to himſelf for Life, 
then to his Son and his Heirs, 
and for Deſault of Iſſue of his Body, 
then to his right Heirs Males, tis 
an Eſtate-Tail 266 
2. What Words create an Eſtate-Tail 
by Dced 268 
Settlement in Marriage to the Huſ- 
band and Wife for Life, then to 
the Iſſue Male, and for want of ſuch 
Iſſue, to all the Iſſue Female, and to 
the Heirs of the Bodies of ſuch Iſſue 
Female, they had afterwards two 
Daughters, they are Jointenants ſor 
Life with ſeveral Inheritances, being 


both 


—_— 


the Principal Matters. 


both born before the Eſtate for Life | 
derermined; for if nor, theR emainder 
had veſted in the Elder, Page 385 


Taxes. 


The Grantor of the Rent charge co- 
venants it ſhall be free of all Taxes; 
this relates ro Taxes which were 
afterwards given by Act of Parlia- 
ment, and the Grantee may have 
an Action againſt the Grantor and 
his Heirs, by Reaſon of Aſſets de- 


ſcended, but not againſt che Aſſignee, 
for tis not a Real, but Perſonal 
Covenant, bur the Aſſignee will be 
made liable in a Court of Equity, 


3735 374 
Time. 


Time to come laid in an Action of 
Trepaſs, yet the Paintiff ſhall have 
his Damages after a Verdict 287 


Sce Acceptance 1 
Traverſe. 3 A 


One is ſued as Executor, who pleads, 
that Adminiſtration was committed 
to him, without traverſing that he 
was Executor, yet the Plea was 
good 146 


Treaſon. 


Intention to commit a treaſonable Acti- | 
207 


on, is finable 


Treſpals. 


1. For taking 4 Loads of Wheat with 
a Continuando the Trepaſs for a 
Moath, it was held good 178 


— —— — 


2. It will not lie for taking a Ng 
Page 187 

3. For falſe Impriſonment, and detain- 
ing him in Cuſtody till he had paid 
115. the Deſendant juſtified by 
Verrue of an Order of a Court of 
Conſcience to pay 10 4 d. which 
not being paid, he took him, Cc. 
good without juſtify ing for the 
whole 115. 295 

4. Will not lie againſt a Leſſee who 
holds over his Term without an 
actual Entry 384 
5. Againſt an inferior Tradeſman for 
hunting, not being qualified zo7 
6. For hunting Conies, not good, 375 


Crial, 
1. Wherc it ſhall be by a Jury of two 
Counties, and where not 223 


2. Where a new Trial was denied, 
though the Evidence was doubtful, 
88 

3. Denied after a Conviction of Perjury, 
350 

4. Motion againſt Church-wardens to 
produce the Church-books at a 
Trial 395 


Trover. 


t. rover and Caſe mult not. be joined 

in one Action 91 

2. Where the Declaration was void 

for lacertainty 181 

3. Improper Words in the Declaration 

will not make it void 324 
Tythes, 


Shall be paid for Agiſtment of Cattle 
in one Pariſh, and Ploughing in 
another y9 


V. Aa- 
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V. 


Uariance. 


Etween the Grant and the Plead- 
ings make it void Page 302 


Uerdick. 


1. The Declaration was for a Trepaſs 
done on a Day to come, tis cured 
by the Verdict, becauſe at the 
Trial there muſt be Evidence given 
of a Fact done before the Action 
brought 286 

2. Want of alledging a Place, is not 
helped by a Verdict 

Where the Jury agreed on two Ver- 
dicts, yet that was not a ſufficient 
Cauſe for a new Trial 349 


Uillain. 


The Lord ſormerly had an abſolute 
Property over his Villain 


| 


—— — — — 


Uiſitoz. See Pandamus. 


Appointed by the Founder of a Col— 
ledge, if Charities arc given to that 
College afrerwards, they are not 

ſubject to the Controul of that Viſi- 

ror | 423 


Umpire. 


Artitrators nominated an Umpire who 
refuſed, they may nominate another, 
for by his Refuſal their Power was 
not executed 457 


W. 


See Acceptance. 


CUages. Scflions, 


Witneſs, See Debt. 


